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The  Iowa  Railroad  Land  Co.,  Appellee,  v.  Maby  Feheino 

and  Fbed  Mateb,  Appellants. 

Limitation  of  actions:    when  statute  commences  to  run.    Where 

1  a  railwky  company  has  perfected  its  title  to  land  under  a  grant  and 
nothing  remains  but  to  receive  a  certificate  from  the  government, 
die  statute  of  limitations  will  commence  to  run  in  favor  of  one 
claiming  an  adverse  interest  at  the  date  such  title  was  perfected, 
but  in  the  absence  of  evidence  to  the  contrary,  the  company  will  be 
presumed  to  have  acquired  title  on  the  date  of  the  certificate,  and 
the  statute  will  run  from  that  time. 

Estoppel:    representations    of    agent.    The    representations    of   an 

2  agent  as  to  title,  who  is  authorized  simply  to  sell,  will  not  work 
an  estoppel  where  there  is  no  claim  that  he  knew  the  purpose  of 
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the  inquiry,  or  that  his  response  was  to  be  relied  upon,  or  that  the 
information  was  given  in  bad  faith. 

Adverse  possession:  laches:  estoppel.  Where  one  under  a  quit- 
3  claim  deed  from  the  supposed  owners  of  the  swamp  land  title,  has 
in  good  faith  entered  upon  the  land,  improved  and  occupied  it  for 
a  period  of  ten  years,  a  railway  company  in  fact  owning  the  same 
but  having  neglected  for  more  than  ten  years  to  procure  a  patent 
or  assert  its  rights  knowing  of  the  adverse  claim  and  occupancy, 
is  estopped  by  its  laches  from  thereafter  claiming  the  land. 

Appeal  from  Oreene  District  Cowrt. —  Hon.  F.  M.  Powers, 

Judge. 

Tuesday,  October  25,  1904. 

The  plaintiff  alleged  ownership  of  the  forty  acres  of  land 
in  controversy  since  June  14,  1901 ;  that  defendants  are  in 
possession,  which  they  have  refused  to  yield  and  prayed  judg- 
ment of  ejectment  and  for  damages.  An  abstract  of  title 
was  attached,  from  which  it  appears  that  a  certificate  of 
title  was  issued  to  the  Cedar  Rapids  &  Missouri  River  Rail- 
road Company  June  13,  1901,  under  an  act  of  Congress 
approved  May  15,  1856  (11  Stat  page  9,  chapter  28),  and 
an  amendment  thereto  approved  June  2,  1864  (13  Stat 
page  95,  chapter  103),  and  that  prior  thereto  —  Decenaber  8, 
1884  —  that  company  had  conveyed  to  the  plaintiff  all  the 
interest  it  then  had  or  might  thereafter  acquire. 

The  defendant  Fehring  admitted  that  she  declined  to 
yield  possession  of  the  land,  and  in  the  second  division  of  her 
answer  averred  ownership  thereof,  and  that  she  had  been  in 
the  open,  notorious,  and  exclusive  possession  thereof  sincfe 
1889,  had  paid  the  taxes  thereon  since  then,  and  fenced  the 
land  and  reduced  part  of  it  to  cultivation;  that  such  occu- 
pancy had  been  adverse  to  plaintiff  and  all  others,  and  with 
its  knowledge  and  acquiescence.  In  the  third  division  it  is 
said  that  one  Lawrence  was  agent  for  plaintiff  for  the  sale  of 
its  lands  in  Greene  county  in  1889,  and  as  such  sold  her  the 
adjoining  tract;  that  upon  inquiry  he  informed  her  that  the 
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land  in  controversy  did  not  belong  to  the  company,  but  was 
swamp  land;. and  that,  relying  on  this  statement,  she  pur- 
chased the  title  inuring  under  the  swamp-land  grant,  paying 
therefor  the  stma  of  $160;  that  she  then  made  valuable  im- 
provements thereon,  and  has  since  occupied  the  same  —  all 
of  which  occurred  with  the  knowledge  of  the  plaintiff,  and 
with  its  acquiescence  and  consent,  by  reason  whereof  it  is 
asserted  that  plaintiff  is  estopped  from  laying  claim  to  the 
land.     She  prayed  that  the   cause  be  transferred   to   the 
equity  side  of  the  calendar,  and  that  her  title  be  quieted. 
Her  motion  to  transfer  to  the  equity  side  of  the  docket  was 
sustained.     The  plaintiff  then  filed   a  demurrer,   the  first 
ground  of  which  was  general,  and  the  second  ground  that 
the  answer,  in  setting  up  adverse  possession,  "  in  no  manner 
denied  that  the  plaintiff's  title  from  the  United  States  ac- 
crued and  was  acquired  at  the  time  set  forth  in  plaiatiff's 
petition  within  ten  years  from  the  commencement  of  this 
action."     The  demurrer  was  sustained,  and  the  cause  sent 
back  to  the  law  side  of  the  calendar.     The  defendant  then 
amended  by  adding  as  a  fourth  division  that  since  filing  her 
answer  she  had  filed  with  the  General  Land  OflSce  at  Wash- 
ington, D.  C,  an  application  for  the  cancellation  of  plain- 
tiff^s  certificate  of  title;  that  she  believed  the  same  to  have 
been  procured  by  fraud  not  discovered  by  her  until  1903, 
and  that  she  had  also  assailed  certain  proceedings  before  the 
Land  Department.     As  a  fifth  division  she  alleged,  in  ad- 
dition to  the  above,  that  the  proceedings  before  the  Land 
Department  of  the  government  were  begun  in  1884,  and 
plaintiff  allowed  the  same  to  remain  undisposed  of  until 
June  14,  1901. 

When  official  action  was  taken  on  the  granting  of 
said  certificate  referred  to  in  plaintiff's  petition;  and  that 
during  all  of  said  time  after  the  2d  day  of  May,  1889,  up  to 
and  including  the  date  said  certificate  was  issued,  as  afore- 
said, this  defendant  was  in  the  actual  possession  of  said  Teal 
estate,  claiming  to  be  the  owner  thereof  under  arid  by  virtue 
of  a  deed  of  conveyance,  as  stated  in  her  original  answer 
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filed  in  this  cause,  reference  to  which  is  hereby  had,  and  the 
same  is  made  a  part  hereof,  and  permitting  this  defendant 
during  all  of  said  time  to  remain  in  the  quiet  and  undis- 
turbed possession  and  enjoyment  of  said  premises,  and  allow- 
ing her  to  make  improvements  thereon  and  to  pay  the  tax^s 
levied  and  assessed  against  the  same,  together  with  any  and 
all  other  acts  which  an  owner  of  real  estate  had  and  usuallv 
exercised  with  reference  thereto ;  and  during  all  of  said-  time 
the  plaintiff  was  fully  cognizant  of  the  fact  that  the  defendant 
was  80  acting,  without  any  knowledge  or  notice  of  the  pro- 
ceedings then  being  carried  on  in  such  negligent  and  slothful 
manner  by  the  plaintiff;  and  by  reason  of  said  negligence, 
slothfulness,  and  laches  the  plaintiff  is  now  and  forever 
estopped  from  having,  asserting,  or  pretending  to  have  any 
claim,  demand,  right,  title,  or  interest  in,  to,  or  concerning 
any  part  of  the  aforesaid  real  estate. 

In  the  sixth  division  it  is  averred  that  in  said  proceed- 
ings it  was  claimed  that  the  land  was  not  within  the  meaning 
of  the  swamp-land  act,  and  that  it  was  within  the  limits  of 
the  grant  to  the  railroad  company,  and  defendant  alleged 
that  both  these  contentions  were  false  and  fraudulent;  that 
the  Land  Department  in  fact  found  that  the  land  was  within 
the  indemnity  limits,  but  that  the  hearing  and  finding  was 
without  notice  to  this  defendant,  and  therefore  was  unau- 
thorized. She  again  prayed  that  the  cause  be  heard  as  an 
equitable  action,  and  title  quieted  in  her.  The  defendant 
Meyer  averred  that  he  was  in  possession  as  tenant  of  Feh- 
ring, and  adopted  her  answer,  as  amended,  as  his  own.  To 
the  answer,  as  amended,  the  plaintiff  interposed  a  general 
demurrer,  which  was  sustained,  and  judgment  of  ejectment 
entered  for  a  stipulated  amount  of  damages.  The  defend- 
ants appeal. —  Reversed, 

Owen  Lovejoy  and  /.  A.  Henderson,  for  appellant. 
Chas.  A.  Clark  and  Son  and  Wm.  0.  Clark,  for  appellee. 

Ladd,  J. —  According  to  the  petition  the  plaintiff  ac- 
quired title  to  the  forty  acres  through  a  conveyance  executed 
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to  it  December  18,  1884,  by  the  Cedar  Rapids  &  Missouri 
1.  Limitation     Railroad  Company,  to  which  the  government 
whensututc    Certified  the  land  June  14,  1901,  by  virtue  of 
to  run.  an  act  of  Congress  approved  May  15,  1856, 

and  an  amendment  thereto  approved  June  2,  1864.  Action 
for  possession  was  begun  in  September,  1902,  against  Mary 
Fehring,  to  whom  James  Callanan  and  J.  C.  Savery  had 
executed  a  quitclaim  deed  in  1889.  To  her  grantors  the 
American  Emigrant  Compaiiy  had  conveyed  in  1875,  and  tQ 
it  Greene  county  twelve  years  previous.  Meyer  is  merely 
the  tenant  of  Fehring,  who  has  been  in  the  open,  notorious, 
and  exclusive  possession  of  the  land  since  1889.  This  was 
with  color  of  title.  Tremaine  v.  Weatherby,  58  Iowa,  615. 
As  will  be  observed,  the  l^al  title  did  hot  pass  from  the 
United  States  until  the  execution  of  the  certificate  to 
the  railroad  company  in  1901,  and  it  is  elementary  that  the 
statute  of  limitations  does  not  run  against  the*  government 
Yowfig  V.  Chamquist,  114  Iowa,  116;  WUber  v.  By,  Co., 
116  Iowa,  65.  Possibly  the  company  may  have  earned 
the  land  prior  to  that  time ;  and  if  its  title  was  perfect,  and 
nothing  remained  for  it  to  do  save  receive  the  certificate  of 
title  from  the  government,  it  is  not  perceived  why  the  statute 
of  limitations  should  not  begin  to  run  when  entitled 
to  such  certificate.  See  Cody  v.  Eighmey,  54  Iowa,  615 ; 
Steele  v.  Boley,  6  Utah,  308  .(22  Pac.  Rep.  311);  CarroU 
V.  Patrick,  23  Neb.  834  (37  K  W.  R«p.  671)  ;  NichoU 
V.  Covncil,  51  Ark.  26  (9  S.  W.  Rep.  305,  14  Am.  St.  Rep. 
20).  In  such  a  case  the  government  retains  but  the  naked 
legal  title,  while  the  beneficiary  of  the  grant  is  the  real  own- 
er. But  nothing  of  the  kind  is  suggested  in  the  division 
of  the  answer  setting  up  the  plea  of  adverse  possession,  and 
in  the  absence  thereof  the  ownership  must  be  presumed  to 
have  been  acquired  with  the  execution  of  the  certificate. 
The  averment  of  the  petition  that  the  plaintiff  procured  the 
title  in  1901  was  in  no  way  obviated,  and  as  prior  thereto  it 
was  in  the  government,  the  statute  of  limitations  could  not 
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have  begun  to  run  until  then,  and  the  demurrer  to  this 
division  of  the  answer  was  rightly  su&tained. 

II.  The  defendant  also  pleaded  by  way  of  estoppel 
that  in  negotiating  for  an  adjoining  forty  acres  of  land  of 
plaintiff  through  its  agent,  one  Lawrence,  she  inquired  who 
2.  Estoppel:        owned  the  forty  acres  in  controversy,  and  was 

\toZ^*ot^'      informed  by  him  that  it  did  not  belong  to  the 
agent.  plaintiff,   but   was   swamp   land.     In   reliance 

on  such  information  she  purchased  it  of  Callanan  and  Sav- 
ery  at  a  cost  of  $160.  The  only  averment  with  reference  to 
the  agent's  authority  contained  in  the  answer  is  that  he  ^'  was 
agent  for  the  sale  of  their  lands  in  Greene  county,  Iowa." 
From  the  mere  agency  to  sell  power  to  waive  claim  of  title 
is  not  to  be  inferred,  and  the  most  that  he  was  authorized 
to  say  was  that  he  had  not  been  directed  to  sell.  Besides,  . 
there  is  no  allegation  that  the  agent  was  advised  of  the  pur- 
pose of  the  inquiry,  or  that  plaintiff  was  intending  or  likely 
to  rely  upon  his  response,  or  that  this  was  made  in  bad  faith. 
In  these  circumstances  the  reply  cannot  be  made  the  basis 
of  a  plea  in  estoppel.  Eirchman  v,  Standard  Coal  Co,,  112 
Iowa,  668;  Near  v.  Green,  113  Iowa,  647. 

III.  In  the  fifth  division,  added  by  way  of  amend- 
ment to  the  petition,  the  defendant  averred  that  proceedings 
were  instituted  before  the  Land  Department  of  the  govern- 
ment in  1884  to  determine  whether  the  land  in 

8.  Adversb   pos- 
session: controversy  was  of  such  character  as  to  pass 

laches;  cs-  •/  * 

toppei.  under  the  swamp-land  grant^   and  whether  it 

was  within  the  railroad  grant;  that  in  1886  it  was  held  to 
be  within  the  latter  grant,  and  not  to  be  "  swampy ;  "  that 
the  decision  was  procured  by  fraud,  and  that  she  had  ap- 
plied to  the  Land  Department  to  have  it  set  aside;  that,  in 
any  event,  the  plaintiff  allowed  the  proceedings  to  remain 
undisposed  of  and  without  attention  on  its  part  or  oji  the 
part  of  the  government  from  that  time  imtil  June  14,  1901 ; 
that  from  1889  the  defendant  had  been  in  the  actual  posses- 
sion of  said  land,  claiming  ownership  thereof,   improving 
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the  same,  and  paying  taxes  thereon,  without  knowledge  or 
notice  of  said  proceedings,  and  that  all  of  them  were  known 
to  the  plaintiff.  It  is  averred  that  "  by  reason  of  said  neg- 
ligence, slothfulnees,  and  laches  "  the  plaintiff  is  now  estopped 
from  claiming  said  land.  We  think  this  presents  a  good  de- 
fense. 

One  person  ought  not  to  take  advantage  of  another's 
ignorance  in  the  manner  alleged.  According  to  the  answer, 
for  more  than  ten  years  the  plaintiff  has  known  that  defend- 
ant was  in  possesjsion  and  asserting  title  to  the  land;  that 
during  that  time  she  had  been  improving  the  same,  and  so 
acting  in  utter  ignorance  of  its  claim,  or  of  the  proceedings 
instituted  by  it  to  procure  title;  and  yet  it  had  made  no 
objection  thereto,  and  had  put  forth  no  effort  whatever  to 
perfect  its  claim  to  the  land.  The  case  in  its  facts  is  strong- 
er than  Bullis  v.  Noble,  36  Iowa,  618,  in  that  the  defend- 
ant was  conscious  of  its  claim;  but  possibly  weaker  in  that 
it  had  no  legal  title  to  assert.  But,  if  the  allegations  are  to 
be  accepted  as  true,  as  they  must  be  on  demurrer,  its  omis- 
sion to  acquire  title  was  due  to  its  own  inattention  to  and 
neglect  of  its  affairs.  If  nothing  had  been  done  in  the  inter- 
vening twelve  years,  its  claim  of  title  was  as  complete  in 
1889  as  immediately  before  the  certificate  issued.  In  other 
words,  it  must  have  been  the  real  owner,  though  the  naked 
title  continued  in  the  government.  We  see  no  reason  why 
the  doctrine  of  estoppel  should  not  apply  in  such  a  situation 
as  effectually  as  where  the  legal  title  had  passed.  If  the 
plaintiff,  as  the  real  owner,  permitted  the  improvements 
under  claim  of  right  without  objection  .on  its  part,  though 
having  full  information  of  tlie  claim  and  what  was  being 
done,  it  ought  not  now  to  be  permitted  to  take  a  position 
inconsistent  to  its  former  attitude  to  the  defendant's  preju- 
dice. True,  the  defendant  charged  that  the  decision  of  the 
Land  Department  was  procured  by  fraud,  but  this  does  not 
affect  the  applicability  of  the  doctrine  of  estoppel,  for,  if 
the  circumstances  were  such  as  to  prohibit  the  assertion  of  a 
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valid  title,  one  ought  not  in  a  like  situation  to  be  allowed  to 
take  advantage  of  a  claim  based  on  fraud.  In  view  of  our 
conclusion,  we  need  not  inquire  whether  the  plea  of  laches 
was  sufficient  But  see  Young  v.  Hanson,  95  Iowa,  717; 
Bourne  v.  Ragom,,  96  Iowa,  566 ;  Young  v.  Snell,  115  Iowa, 
32;  Young  v.  Chamquist,  114  Iowa,  116. —  Reversed. 


126         8* 

i'i? ?!  OoRA  M.    Booth,    Administratrix   of  the   Estate   of  Fay 

126  ^3  Booth,  Deceased,  Appellant,  v.  The  Union  Terminal 
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—  Railway  Company. 

Railroads:    trespassers:    licensees.    Where  the  employes  of  a  pack- 

1  ing  house  company  have  for  years,  with  the  knowledge  of  the 
railway  company,  been  accustomed  to  cross  its  switch  tracks  in 
passing  from  one  building  to  another  about  their  work,  and  the 
railway  company  has  offered  no  objection  or  obstruction  to  such 
use,  it  will  be  held  to  have  consented  thereto,  and  one  of  such 
employes  killed  while  so  crossing  its  tracks  was  not  a  trespasser 
but  a  licensee. 

Contributory  negligence:    evidence.    In  an  action  for  the  death  of  a 

2  packing  house  employe  struck  by  a  passing  car  while  crossing  de- 
fendant's tracks  in  going  from  one  building  to  another,  *'the  evi- 
dence is  reviewed  and  held  that  he  was  not  gulty  of  contributory 
negligence  as  a  matter  of  law,  in  not  using  a  crossing  or  in  failing 
to  look  and  listen  for  an  approaching  car,  before  going  onto  the 
tracks.  ' 

Appeal    from    Woodbury    Distnct    Court. —  Hon.    G.    W. 

Wakefield,  Judge. 

Thursday,  October  27,  1904. 

Suit  to  recover  damages  for  the  death  of  Fay  Booth. 
There  was  a  directed  verdict  for  the  defendant,  and  from  a 
judgment  thereon  the  plaintiff  appeals. —  Reversed. 

«7.  L,  Kennedy,  E.  A.  Morling,  and  F,  C.  Davidson,  for 
appellant. 

Charles  A.  Dickson  and  T,  F.  Bevington,  for  appellee. 
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Sheewin,  J. —  The  deceased  was  about  eighteen  years 
old  at  the  time  of  his  death,  and  was  then,  and  for  several 
days  previous  thereto  had  been,  in  the  employ  of  the  Cndahy 
Packing  Company  in  Sioux  City.  The  plant  of  this  com- 
pany consists  of  a  group  of  buildings  separated  by  an  alley 
several  hundred  feet  in  length  running  north  and  south. 
The  killing  and  packing  building,  in  which  the  deceased 
worked,  was  on  the  west  side  of  the  alley,  and  the  timekeep- 
er's office  and  the  general -office  were  at  some  distance  apart 
on  the  east  side  of  the  alley.  Extending  the  entire  length  of 
the  alley,  and  near  the  center  thereof,  was  the  main  switch 
track  used  by  the  defendant  for  the  purpose  of  reaching  the 
Cudahy  plant  and  the  Armour  plant,  which  was  situated 
some  distance  south  of  the  Cudahy  plant.  Abutting  the 
alley  in  front  of  the  east  row  of  buildings  was  a  loading  plat- 
form about  three  feet  high  running  from  the  room  occupied 
by  the  timekeeper  south  several  hundred  feet  to  the  general 
office.  There  was  also  a  platform  of  nearly  the  same  length 
in  front  of  the  west  row  of  buildings.  Near  the  north  ends 
of  these  platforms  there  was  a  sufficient  plank  crossing  con- 
necting them.  South  of  this  crossing,  and  on  either  side 
of  the  main  switch  track,  there  was  a  track  immediately  in 
front  of  the  platform.  There  were  also  two  tracks  north  of 
the  crossing,  similarly  situated.  These  side  tracks  did  not, 
however,  extend  over  the  crossing  in  question,  which  was 
at  grade  where  it  crossed  the  track.  The  killing  and  pack- 
ing building  or  room  was  south  of  this  crossing  and  north 
of  the  general  office.  The  deceased,  with  two  fellow  work- 
men, left  the  building  together  a  little  before  6  o'clock  rn  the 
afternoon,  for  the  purpose  of  reporting  their  time  at  the 
general  office,  coming  out  of  the  building  through  the  hide 
cellar  door  towards  the  loading  platform.  Immediately  in 
front  of  this  point  two  cars,  coupled  together,  were  standing 
on  the  track,  the  north  one  of  the  two  being  an  offal  car  and 
the  south  one  an  ordinary  box  car.  Upon  reaching  the  plat- 
form they  stopped  and  looked  to  the  north  for  a  moment,  and 
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then  walked  south  to  a  point  a  couple  of  feet  south  of  the  south 
end  of  the  box  car,  where  they  left  the  platform  to  cross 
the  tracks.  The  other  two  were  ahead  of  the  deceased,  and 
crossed  safely,  but  juet  as  he  stepped  towards  the  main  track 
he  was  struck  and  killed  by  one  of  the  defendant's  trains, 
running  south  at  the  rate  of  eighteen  or^twenty  miles  an  hour. 
The  engine  was  pushing  one  box  car  and  drawing  several 
others,  and  no  alarm  was  sounded  as  the  train  went 
through  the  alley.  One  of  the  .defendant's  employes  was 
standing  on  the  top  of  the  forward  car,  but  he  was  not  look- 
ing ahead  of  the  train.  A  motion  to  direct  a  verdict  for  th^ 
defendant  was  made  and  sustained  at  the  close  of  the  plain- 
tiffs evidence,  and  we  have  two  questions  for  determination : 
First,  was. the  deceased  a  trespasser?  and  second,  if  not,  was 
he  guilty  of  contributory  negligence?  The  court  sustained 
the  motion  on  the  latter  ground. 

A  thousand  or  more  men  were  employed  in  and  about 
the  Cudahy  plant,  and  had  been  so  employed  a  long  time 
prior  to  thjB  ai3cid&nt  in  question.     Approximately  one-half 

of  the  employes  worked  on  the  west  side  of 
^*  kSwIS^'    these  tracks,  and  each  day  when  they  quit  work 

it  was  their  custom,  required  by  the  rules  of  the 
Cudahy  Company,  to  report  their  time  either  at  the  timekeep- 
er's oflSoe  or  at  the  general  office,  depending  upon  the  time 
they  reported.  The  evidence  showed  that  these  employes, 
as  well  as  those  working  on  the  east  side  of  the  tracks,  were, 
and  had  been  for  years,  in  the  habit  of  crossing  the  tracks 
at  all  points  along  the.  alley  between  the  buildings ;  that  such 
practice  was  more  common  than  thq  use  of  the  cros&ing  at 
the  north  ends  of  the  platforms ;  that  this  practice  was  fully 
known  to  the  defendant's  employes  during  all  of  the  time,  and 
that  no  objection  had  ever  been  made  thereto  by  the  defend- 
ant The  tracks  were  laid  on  the  surface  of  the  groimd,  and 
between  them  and  between  the  rails  of  each  cinders  had  been 
put  in  and  leveled  off,  so  that  the  entire  surface  of  the  alley 
between  the  buildings  was  level  and  smooth. 
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In  Clampit  v.  C,  St.  P.  &  K.  By.  Co.,  84  Iowa,  71,  the 
plaintiff,  in  going  back  and  forth  between  his  home  and  his 
work,  crossed  the  defendant's  tracks  on  a  footpath  much 
used  by  the  public,  and  which  was  jus|;  at  the  foot  of  a  high 
bank  where  a  stairway  had  been  built  by  persons  using  such 
crossing-  It  was  contended  in  that  case  that  the  plaintiff 
'was  a  trespasser,  and  not  entitled  to  recover,  but  we  held 
otherwise,  and  said: 

There  were  no  fences  along  the  road,  and  nothing  to 
piievent  all  persons  desiring  to  do  so  crossing  the  road  freely. 
The  defendant  and  the  railroad  company  owning  the  track, 
or  either,  had  in  no  manner  forbidden  the  crossing  of  the 
track  by  footmen,  and  had  thrown  no  obstacles  in  their  way. 
The  fact  that  the  place  at  the  stairs  was  used  as  a  crossing  by 
pedestrians,  who  also  crossed  at  other  places  near  by,  was 
known  by  the  employes  of  the  defendant^  and  by  the  engi- 
neer who  operated  the  engine  which  struck  the  plaintiff. 
The  stairway  and  the  ties  across  the  ditch,  as  well  as  the  path 
•made  by  footmen,  prominently  advertised  the  place  ^s  a 
<rro8sing  used  fcy  pedestrians.  No  engineer  or  fireman  pass- 
ing along  the  tracks  at  that  place  with  his  eyes  open,  in  the 
ejaercise  of  reasonable  watchfulness  and  care,  could  have 
failed  to  see  these  indications  of  the  footpath,  and  to  under- 
stand therefrom  that  it  was  used  by  pedestrians,  if  he  posses- 
sed ordinary  intelligence.  The  defendant  and  the  railroad 
eompany  owning  the  track,  having  through  their  employes 
and  officers  knowledge  of  the  use  of  the  footpath  crossing, 
and  having  made  no  objections  thereto,  nor  erected  fences, 
walls,  or  other  obstructions  to  such  use,  will  be  presumed 
to  assent  to  i€;  thus  giving  all  who  use  the  crossing  license 
therefor.  The  plaintiff,  therefore,  was  not  a  trespasser  upon 
the  railroad  track,  but  is  entitled  to  all  the  rights  and  protec- 
tion of  one  rightfully  upon  it  with  the  license  of  the  de- 
fendant 

This  case  was  followed  in  Thom<is  v.  C,  M.  &  St.  P.  Ry. 
Co.,  103  Iowa,  649,  where  a  child  was  injured  on  the  de- 
fendant's track,  where  the  public  was  accustomed  to  travel 
with  the  knowledge  of  the  defendant  After  quoting  from 
the  Clampit  Case,  it  was  said : 


12  Booth  v.  Union  Terminal  Ry.  Co,  [126  Iowa 

This  language  applies  as  well  to  the  facts  in  the  case  at 
bar.  Here  was  an  almost  constant  use  of  this  track.  Here 
were  well-defined  footpaths,  and  a  ladder  in  use  for  years 
for  the  purpose  of  reaching  the  track.  The  track  repairers 
knew  the  ladder  was  there.  The  roadmaster  had  actual 
knowledge  of  it.  The  superintendent  had  once,  at  least, 
been  where,  if  he  used  his  eves,  he  must  have  seen  it.  It  was 
in  plain  view  of  all  the  train  operatives;  *  *  *  and, 
with  the  fact  undisputed  of  the  use  of  the  ladder,  paths,  and 
track  for  years  without  objection  from  the  defendant  or  any 
of  its  employes,  all  these  and  other  facts  would  warrant  a 
finding  by  the  jury  that  the  use  of  the  track  was  by  the  con- 
sent of  the  defendant,  and  therefore  the  child  *  *  *  was 
not  a  trespasser. 

We  again  approved  the  rule  in  Scott  v.  St.  L.,  K.  &  N. 
W.  Ry,  Co,,  112  Iowa,  54,  and  in  Edington  v,  B,,  C,  R,  & 
N,  R,  Co,,  116  Iowa,  410.  The  basis  of  these  footpath  de- 
cisions is  that  the  use  of  the  railroad  tracks  was  so  common 
and  so  well  defined  that  the  companies  were  charged  with 
knowledge  of  such  use,  and  making  no  objections  or  obstruc- 
tion thereto,  were  presumed  to  assent  to  it. 

The  instant  case  presents  to  our  minds  much  stronger 
grounds  for  applying  the  rule  thus  announced  than  do  any  of 
the  cases  "cited.  Here  the  Cudahy  buildings  were  arranged 
for  the  purpose  of  having  switching  facilities  between  them, 
and  the  tracks  were  laid  through  the  alley  for  their  accom- 
modation. The  buildings  extended  many  hundred  feet  on 
each  side  of  the  tracks,  and  throughout  the  entire  length 
they  were  occupied  by  the  employes  of  the  packing  com- 
pany, all  of  whom  engaged  on  the  west  side  of  the 
tracks,  at  least,  were  required  to  cross  the  tracks  at  some 
time  during  the  day.  That  they  would  cross  at  the  point 
most  convenient  for  them,  rather  than  walk  to  the  plank 
crossing,  several  hundred  feet  away,  might  well  have  been 
presumed  by  the  defendant,  in  the  absence  of  a  physical 
demonstration  that  such  was  in  fact  the  case.  But  for  two 
years,  at  least,  before  the .  accident  in  question,  these  hun- 
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dreds  of  men  had  crossed  and  recrossed  these  tracks  daily 
wdth  the  full  knowledge  of  the  defendant  When  there  was 
snow  on  the  ground  many  well-defined  paths  crossed  the 
tracks,  but  we  do  not  deem  thi^  a  circumstance  of  great 
weight  because  of  the  location  and  purpose  of  the  tracks  and 
the  well  established  fact  that  the  men  crossed  at  all  points  be- 
tween the  buildings.  It  is  the  knowledge  of  the  constant 
use  of  the  tracks  that  binds  the  railroad  company,  and  when 
it  appears  that  such  use  is  at  all  points  along  its  tracks  for 
several  hundred  feet  the  case  falls  clearly  within  the  rule  of 
the  cases  cited.  While  a  railroad  company  is  not  ordinarily 
required  to  look  out  for  persons  who  may  cross  its  tracks  at 
points  where  there  is  no  well-defined  use  thereof  for  such 
purpose  by  the  public,  it  cannot  be  said  as  a  matter  of  law 
that  the  defendant  was  not  required  to  be  on  the  lookout  in 
this  case.  Baltimore  &  Potomac  jB.  Co.  v.  Cumberland,  176 
U.  S.  232  (20  Sup.  Ct  380,  44  L.  Ed.  447). 

The  cases  cited  on  this  branch  of  the  case  by  the  appellee 
are  based  so  largely  upon  the  facts  of  each  particular  case 
that  we  will  not  extend  this  opinion  for  the  purpose  of  re- 
viewing them.  In  many  of  the  cases  the  injured  person  was 
walking  upon  the  railroad  track,  and  in  Bryson  v.  C,  B.  <& 
Q.  Ry.  Co.,  89  Iowa,  677,  we  held  that  there  was  a  distinc- 
tion between  walking  on  the  track  and  crossing  the  same. 
In  Wagner  v.  Chicago  &  N.  W.  Ry.  Co.,  122  Iowa,  360,  we 
held  that  the  implied  invitation  to  the  public  to  use  well- 
defined  cinder  paths  provided  for  use  as  ways  excluded  an 
implied  invitation  to  walk  elsewhere,  and  therefore  the  de- 
fendant had  the  right  to  assume  that  the  public  would  con- 
fine itself  thereto.  We  reach  the  conclusion  that  the  de- 
ceased was  not  a  trespasser  upon  the  defendant's  tpack. 

The  two  men  who  left  the  killing  and  packing  house  with 
the  defendant  were  Dave  Brodigan  and  John  Hanesuer. 
f .  CoHTRiBUTORY  Brodiffau  testified  that  both  he  and  the  deceased 

NEGLIGBirCS:  ^ 

evidence.        looked  uorth  for  a  moment  or  two  when  they 
first   reached   the   platform,   and   that  there   were   no   cars 
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moviBg  on  the  tracks  in  that  direction;  that  the  three  of 
them  then  went  south  on  the  platform  about  thirty-five  feet 
to  the  south  end  of  the  box  car,  where  they  left  the  plat- 
form, and  started  across  the  tracks,  he  ahead,  and  the  de- 
ceased behind;  that  just  as  he  was  about  to  leave  the  plat- 
form a  friend  on  the  east  platform  called  to  him  to  "  hurry 
up,  and  beat  Wells  " ;  that  he  then  jimiped  and  started  to 
run,  and  did  not  look  for  a  train,  or  see  or  hear  the  one  ap- 
proaching from  the  north.  Hanesuer  followed  Brodigan 
across  the  tracks,  an^  both  arrived  safely  on  the  other  side. 
It  was  shown  that  the  deceased  did  not  again  look  north, 
nor  did  he  look  south,  as  he  stepped  by  the  end  of  the  car 
and  upon  the  track  where  he  was  struck.  Just  as  he  was 
stepping  upon  that  track  his  peril  was  noticed  by  co- 
employes  on  the  east  platform,  who  called  to  him.  He 
looked  up,  but  in  the  same  instant  the  train  struck  him. 
His  view  from  the  platform  where  he  looked  north  was  par- 
tially obstructed,  but  that  it  was  not  wholly  so  is  shown 
by  the  evidence  of  witnesses  who  afterwards  made  observa- 
tions from  the  same  point,  and  under  practically  the  same 
circumstances,  and  who  testified  that  about  two  feet  of  an 
ordinary  box  car  could  be  seen  four  or  five  hundred  feet 
north ;  and  the  evidence  tended  to  show  that  a  train  coming 
south  from  that  point  would  come  into  clearer  view  as  it 
approached  until  it  reached  the  cars  standing  immediately  in 
front  of  the  hide  cellar  door.  The  plank  crossing  of  which 
we  have  spoken  was  about  one  hundred  feet  north  of  this 
cellar  door.  The  record  does  not  show  by  whom  it  was 
placed  there,  but  does  show  that  it  was  used  for  trucking  and 
other  purposes.  Had  the  deceased  gone  to  that  crossing,  he 
would  have  had  no  tracks  to  cross  except  the  center  or  main 
one.  There  were  cars  standing  on  the  west  track  north  of  the 
crossing,  however,  and  whether  the  danger  of  crossing  there 
without  looking  immediately  before  stepping  upon  the  track 
would  have  been  greater  or  less  than  where  the  deceased  at- 
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tempted  to  cross  would  depend  very  much  upon  his  position 
on  the  crossing. 

Whether,  under  all  of  these  facts  and  circumstances,  it 
should  be  held  as  a  matter  of  law  that  the  deceased  was  neg- 
ligent in  not  using  this  crossing,  and  in  not  looking  and  lis- 
tening when  he  stepped  around  the  car  and  before  going  upon 
the  main  track,  are  questions  presented  in  argument,  and 
the  latter  one,  at  least,  is  very  close.  As  to  the  former,  it  is 
contended  that  the  plank  crossing  afforded  a  safe  way,  and 
that  it  was  negligence  to  cross  at  any  other  point.  This  was 
a  question  for  the  jury,  however.  The  crossing  was  a  pri- 
vate one,  for  which  no  statutory  signals  were  required  and 
none  given.  The  train  passed  over  it  at  the  same  speed 
that  it  traveled  elsewhere  through  the  alley,  and,  aside  from 
the  fact  that  the  side  tracks  did  not  extend  over  it,  it  was 
no  more  safe  than  any  other  point  between  the  buildings ;  and, 
as  we  have  said,  the  implied  invitation  to  cross  the  tracks  ap- 
plied as  strongly  to  all  other  points  as  to  this  because  of  the 
long-continued  custom  and  practice  of  the  employes.  Had 
it  been  an  absolutely  safe  and  convenient  way,  it  might,  per^ 
haps,  be  said  as  a  matter  of  law  that  the  deceased  was  negli- 
gent in  not  using  it  If  the  deceased's  view  from  the  plat- 
form when  he  looked  north  had  been  entirely  obstructed, 
there  can  be  no  question  as  to  his  duty  to  again  look  when 
he  reached'  a  point  where  he  could  have  seen  the  track,  and 
under  such  circumstances  the  fact  that  others  had  safely 
crossed  immediately  before  him  would  not,  perhaps,  excuse 
his  n^lect.  But  here  he  could  have  seen  moving  cars  at 
least  600  feet  away.  He  and  Brodigan  both  looked  north, 
and  the  latter  saw  no  cars  in  motion ;  hence  it  may  be  pre- 
sumed that  the  deceased  saw  none.  They  immediately 
thereafter  started  to  walk  south,  and  in  a  few  seconds  later 
the  other  two  had  crossed  the  track  in  safety  ahead  of  the 
deceased,  and  without  any  warning  to  him  that  a  train  was 
approadiing.  Had  the  train  been  running  at  the  ordinary 
yard  speed  instead  of  at  the  rate  of  18  or  20  miles  an  hour, 
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• 

the  deceased  could  have  crossed  the  tracks  in  perfect  safety, 
and  is  it  not  fair  to  presume  that  he  considered  this  matter 
when  he  started  from  his  point  of  observation  to  make  the 
crossing  ?     Camp  v.  C.  Ot.  W.  By.  Co.,  124  Iowa,  238. 

Could  different  inferences  justly  be  drawn  from  the  acts 
of  the  deceased,  under  all  the  facts  and  circumstances 
proven  ?  If  so,  it  was  error  to  hold  as  a  matter  of  law  that 
he  was  negligent  Selenshy  v.  C.  G.  W.  B.  Co.,  120  Iowa, 
113;  Cunundngs  v.  C,  B.  I.  &  P.  By.  Co.,  114  Iowa,  86; 
Moore  v.  C,  St.  P.  &  K.  C.  B.  Co.,  102  Iowa,  599 ;  McLeod 
V.  C.  &  N.  W.  By.  Co.,  104  Iowa,  141,  and  cases  there  cited ; 
SchuUe  V.  C,  M.  &  St.  P.  By.  Co.,  114  Iowa,  94;  Clevehmd, 
C,  C.  &  I.  By.  Co.  V.  Haaringtoru,  131  Ind.  Sup.,  426  (30 
N.  E.  37) ;  PUtshwg,  Ft.  W.  &  C.  By.  Co.  v.  Cdllaghan, 
157  111.,  406  (41  K  E.  909) ;  Orcmd  TnmJc  B.  Co.  v.  Ives, 
144  U.  S.  408  (12  Sup.  Ct.  679,  36  L.  Ed.  485).  While, 
as  we  have  heretofore  said,  the  case  is  close,  we  reach  the 
conclusion  that  it  should  have  been  submitted  to  the  jury, 
and  the  judgment  is  therefore  reversed. 


State  of  Iowa  v.  Elvin  Icenbice,  Appellant. 

Rape: .  change  of  venue.    The  affidavits  in  support  of  a  resistance  to 

1  a  motion  for  a  change  of  venue  in  a  criminal  case,  on  the  ground 
of  excitement  or  prejudice  in  the  county,  are  not  required  to  nega- 
tive any  relationship  between  affiants  and  the  complaining  witness. 

Same.     An  application  for  change  of  venue  is  addressed  to  the  dis- 

2  cretion  of  the  trial  court,  and  its  order  will  not  be  interfered  with 
on  appeal  in  the  absence  of  a  showing  of  abuse  of  such  discretion. 

Peremptory  challenges.      Swearing  of  the  jury  in  a  criminal  case 

3  before  the  defendant  had  exhausted  his  peremptory  challenges,  was 
not  reversible  error,  where  he  made  no  objection  nor  excepted 
thereto. 

Identity  of  defendant.     In  a  prosecution  for  rape,  the  confessions  of 

4  defendant  constitute  sufficient  evidence  to  take  the  case  to  the  jury 
on  the  question  of  his  identity. 
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Confessions.    Where  a  tonfession  appears  to  have  been  voluntarily 
5 .  made,  the  burden  is  on  defendant  to  show  such  coercion  or  induce- 
ment as  to  require  its  exclusion. 

Confession:     inSIhuctions.    Where  the  commission  of  rape  by  some- 

6  one  was  fully  shown,  the  fact  that  evidence  of  confessions  of  de- 
fendant was  introduced  to  supply  the  corroboration  required  to 
connect  defendant  with  the  crime,  did  not  require  an  instruction 
that  he  could  not  be  convicted  on  his  confession  not  made  in  open 
court. 

Venue:    instructions.    Where  the  venue  is  clearly  proven  and  the 

7  necessity  of  proving  the  same  is  stated  in  an  instruction  relating 
to  an  included  oflFense,  the  failure  to  so  instruct  in  connection  with 
the  higher  offense  charged,  is  not  error.  ' 

Complaint  of  prosecutrix.    In  rape,  failure  of  the  prosecutrix  to  make 

8  complaint  affects  only  her  credibility,  and  circumstances  of  excuse 
may  be  shown  to  negative  any  inference  to  be  drawn  from  such 
failure. 

Appeai   from   Poweskieh    District    Court. —  Hon.    W.    G. 

Clements,  Judge. 

Tuesday,  November  15,  1904. 

The  defendant  was  indicted  with  others  for  the  crime  of 
rape,*  and  on  conviction  of  assault  with  intent  to  commit 
rape  was  sentenced  to  imprisonment  in  the  penitentiary  for 
the  term  of  eight  years.  From  this  sentence  he  appeals. 
—  Affirmed. 

W.  R,  Lewis  and  Tom  H.  Milner,  for  appellant. 

Chas.  W.  Mvila/rt,  Attomey-Gteneral,  and  Lawrence  De 
Oraff,  Assistant  Attorney-General,  for  the  State. 

McCiLAiN,  J. —  The  transaction  which  the  prosecution 

sought  to  prove  on  the  separate  trial  of  this  defendant  under 

the  indictment  against  him  and  others  is  the  same  as  that 

sought  to  be  proven  by  the  prosecution  on  the  several  trials  of 

one  Orris  Wolf,  who  has  three  times  appealed  to  this  court 

from  conviction  of  assault  with  intent  to  commit  rape  imder 
Vou  126  Ia.— 2 
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the  same  indictment.     See  State  v.  Wolf,  112  Iowa,  458; 
118  Iowa,  564;  100  N.  W.  1123. 

I.  The  trial  court  overruled  a  motion-  for  change  of 
venue,  based  on  the  ground  of  excitement  and  prejudice  on 
the  part  of  the  people  of  Poweshiek  county,  in  which  the 
1.  Change  Crime  was  Committed,  caused  by  the  publication 

OP  VBNUE.  ^£  alleged  facts  and  details  of  the  crime  in  the 
newspapers  circulated  in  that  county  prior  to  the  trial,  and 
also  arising  from  the  fact  of  several  trials  in  the  same  county 
of  other  defendants  charged  with  the  same  crime.  This  mo- 
tion was  supported  by  an  aflSdavit  sworn  to  by  twelve  citizens 
of  the  county,  stating  their  belief  that  the  defendant  could  not 
obtain  a  fair  trial  because  of  the  excitement  and  prejudice  of 
the  people  of  the  county  against  him.  A  resistance  to  this  ap- 
plication was  made,  supported  by  an  aflSdavit  of  twenty-eight 
citizens  of  the  county  stating  that  to  their  knowledge  there 
had  been  no  inflammatory  articles  published  in  the  news- 
papers of  the  county  regarding  the  alleged  crime,  that  there 
was  no  excitement  or  prejudice  in  the  county  against  de- 
fendant, and  that  defendant  could  obtain  a  fair  and  im- 
partial trial  in  that  county.  Some  comment  is  made  by 
counsel  on  the  aflfidavit  in  resistance  on  the  ground  that  it 
does  not  show  that  aflSants  were  not  related  to  the  prosecu- 
trix, nor  that  they  did  not  stand  in  relation  to  her  of  guard- 
ian or  ward,  employer  or  employe,  or  any  other  confidential 
relation ;  but  it  is  suflBcient  to  say  that  we  find  no  require- 
ment in  the  statute  that  such  relations  to  the  prosecutrix  be 
negatived  by  those  signing  aflSdavits  supporting  the  resistance 
to  the  application  for  a  change.     See  Code,  section  5346. 

The  application  for  a  change  of  venue  in  a  criminal  case 
is  addressed  to  the  discretion  of  the  trial  judge,  and  he  is 
required'  to  decide  the  matter  "  according  to  the  very  right 

of  it,"     See  Code,  section  5348.     It  is  conceded 
by  appellant  that  this  court  will  not  interfere 
with  the  conclusion  of  the  trial  court  in  ruling  on  the  appli- 
cation for  change  except  where  there  is  a. clear  abuse  of  ju- 


Nov.  1904]  State  v.  Icenbice.  19 

dicial  discretion.  State  v.  McDonough,  104  Iowa,  6 ;  State 
r.  Edgerton,  100  Iowa,  63 ;  State  v.  Weems,  96  Iowa,  427. 
We  see  no  occasion  here  for  interfering  with  the  action  of  the 
trial  judge.  The  newspaper  comments  complained  of  are  not 
set  out  in  the  application,  nor  shown  by  the  affidavit  in  sup- 
port of  it,  nor  are  we  justified,  on  the  mere  allegation  of  ex- 
citement and  prejudice  resulting  from  previous  trials  involv- 
ing the  same  transaction,  denied  as  it  is  in  counter  affidavits, 
to  find  that  the  trial  court  abused  its  discretion  in  refusing  to 
grant  the  change  on  that  ground. 

II.  It  is  urged  for  the  appellant  that  the  jury  was  sworn 
before  defendant  had  exhausted  his  peremptory  challenges. 
^  .,^  The  record  shows  that,  after  the  court  had  called 

cHALijiNGBs.  qq  ^h^  prosccutiou  and  the  defense  alternately 
to  exercise  their  peremptory  challenges,  twelve  jurors  be- 
ing in  the  box,  in  each  instance  accepted  for  cause,  the 
prosecution  waiving  its  peremptory  challenges,  and  the 
defendant,  after  interposing  four  peremptory  challenges, 
having  waived  his  two  succeeding  peremptory  challenges, 
the  court,  without  calling  upon  either  of  the  parties  to 
exercise  another  or  further  peremptory  challenge,  and  the 
defendant  not  having  waived  any  more  or  other  of  his  per- 
emptory challenges  than  the  fifth  and  sixth,  the  jury  was  by 
the  court  duly  sworn.  Defendant  at  this  time  did  not  ob- 
ject to  the  swearing  of  the  jury,  nor  ask  to  interpose  any 
further  challenges,  and  the  case  before  us  is  thus  distin- 
guished from  Staie  v.  Hunter,  118  Iowa,  686,  on  which 
counsel  for  appellant  reply;  for  in  that  case  counsel  for  de- 
fense protested  that  they  had  another  challenge,  and  were 
not  through  with  their  challenges.  The  ruling  of  the  lower 
court  in  that  case  was  that  the  waiver  of  one  challenge  con- 
stituted a  waiver  of  all  other  peremptory  challenges  to  the 
same  jurors.  This  ruling  was  held  erroneous,  but  there  is 
nothing  in  the  opinion  to  require  a  reversal  of  the  case  before 
us,  in  the  absence  of  any  showing  that  the  defendant  ex- 
pressed  an  intention  to  exercise  further  peremptory  chal- 
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lenges,  or  objected  to  the  swearing  of  tlie  jury  until  his  per- 
emptory challenges  were  exhausted.  Defendant  in  this  case 
did  not  even  except  to  the  action  of  the  court  in  swearing  the 
jury,  and  in  no  way  did  he  call  the  court's  attention  to  the 
fact  that  his  further  right  of  peremptory  challenge  was  be- 
ing  imf)roperly  cut  off.  Under  such  circumstances  we 
must  hold  that  no  error  was  committed  of  which  defendant 
can  now  complain. 

III.  It  is  contended  that  there  was  no  evidence  identi- 
fying defendant  as  the  person  who  had  the  sexual  intercourse 
with  prosecutrix  to  which  she  testified.     It  is  true  that  the 

prosecutrix  as  a  witness  failed  fo  identify  him ; 
**  DMENDANT?'    ^^^  ^^^  ^wu  coufessiou,  made  to  the  officer  who 

arrested  him  in  Nebraska  and  to  others  after 
his  arrest,  constituted  sufficient  evidence  of  his  identity  to  go 
to  the  jury ;  and  we  do  not  see  how  the  jury  could  have  had 
any  reasonable  doubt  that  he  was  the  very  person  who  com- 
mitted the  wrong  upon  prosecutrix  of  which  she  testified. 

IV.  Complaint  is  made  of  the  introduction  in  evidence 
of  the  testimony  of  the  deputy  sheriff  who  arrested  defendant 
as  to  statements  made  by  defendant  to  him,  constituting,  in 

effect,    a    confession.     Where    the    confession 

appears  to  have  been  free  and  voluntary,  the 
burden  is  upon  the  defendant  to  show  coercion  or  inducement 
such  as  to  require  its  exclusion.  State  v.  Storms,  113  Iowa, 
385.  The  fact  that  the  defendant  at  the  time  of  making  the 
confession  was  in  custody  does  not  tend  to  indicate  that  it 
was  involuntary.  State  v.  Peterson,  110  Iowa,  647;  State 
V.  Pemiey,  113  Iowa,  691.  ^ 

In  this  connection  we  may  notice  the  objection  that  the 
court  did  not  instruct  the  jury  to  the  effect  that  a  defendant 
cannot  be  convicted  on  his  own  confession,  not  made  in  open 

court,  unless  accompanied  with  other  proof  that 
^*  instructions!*    ^^®  offcuse  was  Committed.     Code,  section  5491. 

No  such  instruction  was  asked,  and  the  case  did 
not  call  for  such  an  instruction.     There  was  ample  evidence 
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that  the  crime  had  been  committed 'by  some  one;  and  at  no 
stage  of  the  proceedings  had  it  been  contended  in  behalf  of 
the  defendant  that  the  prosecution  rested  on  defendant's  un- 
corroborated confession.  The  fact  seems  to  be  that,  having 
proved  the  commission  of  the  crime  charged  by  the  testimony 
of  the  proscJeutrix,  the  prosecution  introduced  proof  of  the 
confession  for  the  purpose  of  supplying  the  corroboration  re- 
quired in  such  cases  to  connect  the  defendant  with  the  com- 
mission of  the  crime  (Code,  section  5488),  and  there  is  no  rea- 
sonable question  as  to  its  sufficiency  for  thit  purpose. 

V.  It  is  urged  that  there  is  no  evidence  as  to  the  venue 
of  the  crime,  and  that  the  court  did  not,  in  its  instructions, 
7.  Vbnue:  in-      require  the  jury  to  find  that  the  crime  was  com- 

structions.  mitted  in  Poweshiek  county.  It  is  true  that 
in  the  preliminary  instructions  regarding  the  issue  noth- 
ing seems  to  have  been  said  as  to  the  necessity  of  prov- 
ing the  venue;  but  in  three  instructions  relating  to  in- 
cluded crimes,  one  of  which  was  as  to  the  offense  of  an 
assault  with  intent  to  commit  rape,  of  which  defendant  was 
convicted,  the  jury  were  charged  as  to  the  necessity  of  find- 
ing that  the  defendant  made  the  assault  in  that  coun.ty  with 
the  intent  to  ravish,  etc,  and  defendant  could  not  possibly 
have  been  prejudiced  by  a  failure  to  instruct  as  to  the  neces- 
sity of  proving  venue  in  connection  with  the  charge  relating 
to  the  higher  offense  for  which  he.  was  put  on  trial.  The 
evidence  as  to  the  venue  was  amply  sufficient,  and  we  need 
not  go  into  its  details. 

VI.  Much  stress  is  laid  by  counsel  on  failure  of  the 
prosecution  to  show  any  complaint  by  prosecutrix  after  the 
commission  of  the  offense.     Such  failure,  however,  affects 

only  the  credibility  of  her  testimony,  and  cir- 
^  MOBcuTTax.**'  cumstances  of  excuse  may  be  shown  to  be  con- 
sidered by  the  jury  as  n^ativing  any  inference 
to  be  drawn  from  the  want  of  complaint  State  v.  Peterson, 
110  Iowa,  647;  State  v.  Snider,  119  Iowa,  15;  State  v. 
Wolf,  118  Iowa,  564.     The  instruction  of  the  court  as  to  the 
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weight  to  be  given  to  the  failure  of  prosecutrix  to  make 
complaint  as  a  circumstance  affecting  her  credibility  is  not 
complained  of,  and  is  not  open  to  objection. 

VII.  Various  objections  are  urged  with  reference  to 
the  introduction  of  testimony,  but,  without  discussing  them 
at  length,  it  is  sufficient  to  say  that  they  are  without  merit. 
The  defendant  seems  to  have  had  a  fair  trial,  and  there  is 
ample  evidence  to  support  the  verdict 

The  judgment  of  the  trial  court  is  therefore  affirmed. 


Jbnnie  H.  Williams,  Plaintiff,  v.  Des  Moines  Loan  and 

Trust  Co.,  Defendant,  and 

Isaac  Rushman  and  Isaac  Forsythe,  et  al..  Appellees, 

V.  R.  W.  Marquis,  Appellant. 

Receivers:    final  report:    setting  aside.    A  receiver  is  so  largely 

1  under  the  direction  and  control  of  the  district  court  that  an  order 
setting  aside  a  final  report  and  discharge  will  not  be  disturbed  on 
appeal,  unless  there  is  a  clear  abuse  of  discretion. 

Motion  book:    notation  of  orders.    Where  a  rule  of  court  requires 

2  all  orders  made  while  in  session  to  be  entered  on  a  calendar  or 
motion  docket,  a  receiver  should  note  thereon  the  filing  of  his 
final  report,  petition  for  discharge  and  the  order  fixing  the  time 
of  hearing  and  manner  of  service. 

Notice  of  receiver's  final  report:    jurisdiction.    Where  a  notice  of 

3  hearing  on  a  receiver's  final  report  is  signed  by  no  one  and  ad- 
dressed to  no  one,  and  the  order  fixing  the  time  of  hearing  of  the 
report  and  for  service  of  the  notice  is  not  entered  of  record  until 
after  the  service  is  made,  there  is  an  entire  lack  of  notice,  and  the 
court  is  without  jurisdiction  to  enter  an  order  of  discharge  based 
thereon. 

Same.    Although  notice  of  a  receiver's  final  report  and  fixing  the  time 

4  of  hearing  thereon  is  not  required  by  statute,  yet  where  it  is  re- 
quired by  an  order  of  court,  a  discharge  procured  without  compli- 
ance may  be  set  aside. 

Adjudication.    The  overruling  of  a  motion  to  set  aside  an  order  dis- 

5  charging  a  receiver,  because  not  the  proper  remedy,  is  not  a  bar 
to  a  petition  for  the  same  purpose. 
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Parties:    setting  aside  receiver's  report.    The  court  may  set  aside 
6    the  final  report  and  discharge  of  a  receiver  on  the  petition  of  any 
person  interested,  without  requiring  other  creditors  or  the  original 
parties  to  the  litigation  to  be  brought  in. 

Appeal  from  Polk  District  Court. —  Hon.  James  A.  Howe, 

Judge. 

Tuesday,  November  15,  1904. 

Appellant,  Marquis,  was  appointed  receiver  of  the 
Des  Moines  Loan  &  Trust  Company,  and  in  November  of 
the  year  1901  filed  his  final  report  and  was  by  the  court 
discharged.  This  was  an  application  to  set  aside  the  order 
of  discharge,  whidi  was  sustained  by  the  trial  court,  and  the 
receiver,  Marquis,  appeals. —  Affirmed. 

W.  C,  Marquis,  for  appellant. 

E.  S.  Wishard  and  J,  K.  Macomber,  for  appellees. 

Deemeb,  0.  J. —  The  application  to  set  aside  the  final 
order  of  discharge  is  bottomed  upon  (1)  fraud  in  obtaining 
the  same;  (2)  irregularity  in  procuring  it;  (3)  failure  to' 
give  notice  of  the  application  for  the  order,  or  of  the  filing  of 
the  final  report;  (4)  failure  to  assign  the  cause  for  the  hear- 
ing, and  to  give  notice  by  publication  as  required.  It  is 
claimed  that  the  receiver  failed  to  account  for  a  large  amount 
of  property  in  his  hands.  Marquis  was  appointed  in  March, 
1896.  In  June  of  the  year  1897  the  assets  of  the  Des 
Moines  Loan  &  Trust  Company  were  ordered  sold,  and  un- 
der permission  of  the  court  the  receiver  was  allowed  to 
bid  upon  the  property;  and,  his  bid  being  the  highest,  it 
was  accepted,  and  a  sale  to  him  was  ordered,  and  approved 
by  the  court  The  assets  were  sold  by  schedule^  and  it  is 
claimed  that  certain  thereof  were  not  included  in  the  sale 
to  the  said  receiver.  Having  made  no  report,  appellees  here- 
in, in  the  year  1901,  filed  a  motion  to  require  the  receiver  to 
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file  a  final  report.  This  motion  was  sustained,  and  on  Oc- 
tober 19,  1901,  he  filed  his  final  report.  November  9,  1901, 
the  court  made  an  order  for  the  hearing  of  the  report,  and 
directed  that  notice  thereof  be  given  by  publication.  This 
order  was  signed  by  the  judge,  and  it  £xed  the  time  for 
hearing  as  November  23,  1901,  and  directed  that  notice 
thereof  be  given  in  a  newspaper  by  three  publications.  It 
was  not  entered  of  record,  however,  until  January  10,  1902. 
A  notice  directed  to  no  on^  and  signed  by  no  one,  was  pub- 
lished in  the  newspaper,  as  directed,  on  the  12th,  13th,  and 
14th  days  of  November,  and  proof  of  publication  was  filed 
November  23,  1901.  At  the  time  fixed  the  court  proceeded 
to  hear  the  final  report  and  application  for  discharge,  and, 
no  one  appearing  to  object  thereto,  the  report  was  approved, 
and  the  receiver  discharged.  Appellees  had  no  actual  notice 
of  the  filing  of  the  final  report  and  application  for  discharge, 
or  of  the  time  fixed  for  the  hearing  thereon,  and  were  never 
informed  of  the  order  made  by  the  trial  court. 

A  rule  of  the  district  court  of  Polk  county  requires  that 
all  orders  made  while  court  is  in  session  be  entered  upon  a 
calendar  or  motion  docket  prepared  for  the  use  of  the  court 
and  bar.  It  also  appears  that  it  was  the  universal  custom  in 
that  county  to  enter  upon  what  is  known  as  the  motion  calen- 
dar all  final  reports  of  receivers,  all  applications  for  orders 
and  motions  for  discharge.  In  the  instant  case  no  notation 
of  any  kind  was  made  upon  the  motion  book  of  the  filing 
of  the  final  report  and  application  for  discharge  or  order  for 
the  hearing  of  said  report  and  for  publication  of  notice,  or 
of  the  affidavit  of  publication ;  nor  was  the  order  for  publi- 
cation entered  upon  the  court  journal  until  after  the  receiver 
had  been  discharged.  Having  no  notice  of  these  matters, 
appellees.  In  January  of  the  year  1902,  filed  another  motion 
for  an  order  requiring  the  receiver  to  report,  and  were  then 
informed  that  he  had  made  a  final  report,  and  had  been 
discharged.  Thereupon,  and  within  five  days,  appellees  filed 
a  motion  to  set  aside  the  order  of  discharge,  and  this  was 


I 
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followed  by  a  petition  for  the  same  purpose  filed  February 
21,  1902.  After  hearing  the  evidence,  the  trial  court  over- 
ruled appellees'  motion,  but  sustained  their  petition,  and 
the  order  approving  the  receiver's  final  report  and  dischai^ 
ing  him  was  set  aside,  and  appellees  were  given  thirty 
days  within  which  to  file  objections  to  the  final  report  The 
appeal  is  from  this  order. 

The  receiver  was  an  officer  of  court,  and  largely  under 
its  direction  and  control ;  and  such  an  order  as  the  one  here 

1.  FiMAi.  bspobt:^^^^^^^^  ^^  ^^  largely  a  matter  of  discretion  that 
setting  aside.    ^^  ghould  not  interfere,  unless  a  clear  abuse 

thereof  is  shown. 

The  trial  court,  in  making  its  ruling,  announced  the 
practice  prevailing  in  Polk  county  with  reference  to  noting 

* 

the  filing  of  motions,  orders,  etc.,  upon  the  motion  docket, 

and  we  must  accept  its  statements  in  this  re- 
book:  nota-  gard  as  a  verity.  In  virtue  of  this  custom  the 
receiver  should  have  noted  on  the  motion  docket 
the  filing  of  his  final  report  and  petition  for  discharge,  and 
the  order  of  the  court  filing  the  time  of  hearing  thereon 
and  directing  publication  of  notice  thereof.  This  was  not 
done. 

Moreover,  the  order  itself  was  not  entered  of  record 
until  after  the  publication  was  completed,  and  the  published 
notice  was  insufficient  because  not  directed  to  any  one  or 
3.  Notice  ow  «b-  signed  by  any  one.  Steele  v.  Murry,  80  Iowa, 
mmVI^  336.  The  order  fixing  the  time  of  hearing  was 
isdiction.  jjQ^  journalized  or  entered  of  record  until  Jan- 
uary 10,  1902,  more  than  two  months  after  it  was  made; 
and  the  publication,  such  as  it  was,  was  nearly  that  length 
of  time  before  the  entry  of  the  order  authorizing  the  same. 
We  have  a  case,  then,  not  simply  of  defective  notice,  but  of 
no  notice.  Such  being  the  case,  the  order  of  final  discharge 
was  without  jurisdiction,  and  subject  to  attack  as  soon  as 
discovered.     That  an  order  is  of  no  validity  until  entered 
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of  record,  see  Cailanaai  v.  Votruba,  104  Iowa,  672 ;  Winter 
V.  Coulthard,  94  Iowa,  312. 

But  it  is  argued  that,  as  notice  of  the  filing  of  a  final 
report  or  of  the  time  fixed  for  the  hearing  thereof  is  not  re- 
quired by  statute,  all  these  matters  are  immaterial.     But  not 

so.  Although  not  required  by  statute,  the 
trial  court  undoubtedly  had  inherent  power  to 
require  such  notice  before  discharging  its  officer;  and  if  it 
found  that  a  discharge  was  secured  without  compliance  with 
its  order,  it  had  the  undoubted  right  to  set  aside  an  order 
so  obtained. 

Some  claim  is  made  that  an  attorney  for  the  appellees 
was  notified  of  all  the  proceedings  in  the  case,  but  this  is 
denied  by  him,  and  with  the  conclusions  of  the  trial  court 
on  a  conflict  of  evidence  we  are  not  disposed  to  interfere. 

The  only  matter  tried  in  the  district  court  was  whether 
or  not  the  original  order  of  discharge  should  be  set  aside. 
This  was  with  the  consent  of  the  receiver,  and  to  that  ques- 
tion we  are  limited  here.  But,  if  it  were  otherwise,  the  ap- 
plicants herein  have  made  such  a  showing  of  merit  that 
the  trial  court  was  justified  in  setting  aside  the  original 
order  approving  the  receiver's  final  report. 

Various  technical  points  are  made  by  appellant,  all  of 
which  we  have  examined,  but  find  that  none  are  well  taken. 
It  is  argued  that  the  petition  to  set  aside  the  order  was  filed 

too  late,  but  there  is  manifestly  nothing  in  this 
'contention.  Further,  it  is  contended  that,  as 
appellees'  motion  to  set  aside  was  overruled,  this  is  an 
adjudication  binding  upon  appellees,  and  that  they  could  n./t 
thereafter  proceed  by  petition  to  accomplish  the  same  end. 
The  motion  was  denied  because  not  the  appropriate  remedy, 
and  the  ruling  thereon  did  not  constitute  an  adjudication 
or  a  bar  to  a  proper  application  by  petition.  The  same  rem- 
edy was  sought  in  each  case,  so  there  was  no  election  of  reme- 
dies. It  was  not  a  motion  after  a  motion,  but  a  petition  after 
a  motion,  the  time  for  the  filing  of  which  had  not  expired. 
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Lastly,  it  is  argued  that,  as  the  original  parties  to  the 
suit  in  which  the  receiver  was  appointed  and  the  creditors 
of  the  defendant  company  were  not  all  made  parties  to  the 
e.  Pariss*  set-    P^*^^^^^  ^  s®^  aside,  the  trial  court  had  no 

SJw^i^re^    jurisdiction.     There  is  nothing  in  this  point. 

**^  Any  creditor  interested  in  the  loan  and  trust 

company  had  the  undoubted  right  to  attack  the  report  of  the 
receiver,  was  interested  in  the  order  of  discharge,  and  might, 
on  his  own  motion,  and  without  bringing  in  other  creditors 
or  the  original  parties  to  the  suit,  petition  the  court  to  set 
aside  its  order  of  discharge.  The  receiver  was  not  originally 
an  adversary  party.  He  represented  each  and  all  of  the 
creditors,  was  an  officer  of  court,  and  the  court  might,  on 
application  of  any  one  interested,  set  aside  the  final  report 
and  order  of  discharge  without  requiring  any  other  creditors 
or  the  original  parties  to  the  litigation  to  be  brought  in.  In 
this  respect  the  order  attacked  differs  from  an  ordinary 
judgment. 

"No  reason  appears  for  interfering  with  the  discretion  of 
the  trial  court  in  setting  aside  the  order  for  discharge,  and 
it  is  in  all  respects  affirmed. 


Ellen  S.  Keim,  Appellant,  v.  City  of  Fobt  Dodge. 

Sidewalks:    eviisnce:    knowledge  of  defective  walk.    In  an  action 

1  for  injury  at  night  from  an  alleged  gutter  apron,  evidence  that  the 
apron  was  the  same  as  those  which  were  and  for  a  long  time  prior 
had  been  in  general  use  in  the  city,  was  admissible  as  bearing  upon 
plaintiflTs  knowledge  of  the  same,  it  appearing  that  she  had  been 
a  resident  of  the  city  for  several  years  and  had  used  the  walks  as 
pedestrians  usually  do. 

Evidence:    beuef  that  walk  was  safe.    Where  plaintiff  contended 

2  that  she  did  not  know  of  the  defect  in  the  walk  until  after  the 
accident,  her  belief  that  she  could  safely  pass  over  the  same  was 
immaterial. 

Evidence:    ability  to  disgover  defect  in  walk.    Where  it  appeared 

3  that  the  city  had  undertaken   to  light  its  streets,  but  that  no  light 
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was  located  at  the  comer  where  the  accident  occurred,  and  the 
evidence  was  conflicting  as  to  whether  the  lights  were  burning  at 
the  time  of  the  injury,  it  was  competent  for  plaintiff  to  show  that 
the  lamps  were  burning  and  did  not  give  sufficient  light  at  the 
place  of  accident  to  disclose  the  defective  character  of  the  walk. 

Ordinary  care:  instructions.  Where  the  court  instructed  generally 
4  that  a  pedestrian  is  required  to  use  ordinary  care  to  avoid  an  acci- 
dent, a  further  instruction  that  if  plaintiff  knew  of  the  defect  in 
the  walk  or  if  the  street  was  dimly  lighted,  she  was  bound  to  use 
"a  greater  degree  of  care"  than  if  she  had  no  knowledge  of  the 
defect  or  if  the  street  was  well  lighted,  was  misleading. 

Appeal  from'  Webster  District  Court. —  Hon.  J.  R.  Whit- 

AKEK,  Judge. 

Wednesday,  November  16,  1904. 

Suit  to  recover  damages  for  a  personal  injury  caused 
by  a  defective  sidewalk.  Trial  to  a  jury,  and  a  verdict  and 
judgment  for  the  defendant,  from  which  the  plaintiff  ap- 
peals.—  Reversed, 

Healy  Bros.  &  Kelleher,  for  appellant. 

M.  J.  Mitchell  and  Wright  &  Nugent,  for  appellee. 

Shebwin,  J. —  This  action  is  based  upon  the  negligent 
construction  of  an  apron  or  approach  leading  across  the 
gutter  from  the  end  of  the  sidewalk  to  the  street  crossing 

proper.     The  apron  was  set  in  from  the  outer 

1.  Evidencb:  X-      jt  jt 

defective*  ^^  ®^S^  ^^  ^^  Walk  about  a  foot,  and  while  the 
walk.  plaintiff  was  passing  along  the  walk,  and  when 

she  reached  the  end  thereof,  she  stepped  therefrom  into  the 
ditch  or  gutter,  and  received  the  injury  complained  of. 
This  occurred  at  about  9  o'clock  at  night.  The  jflaintiff 
had  been  living  in  Ft  Dodge  for  several  years  before  the 
accident,  and  had  used  its  streets  and  sidewalks  as  pedes- 
trians usually  do.  The  defendant  was  permitted  to  prove, 
over  the  objection  of  the  plaintiff,  that  the  apron  in  question 
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was  similar  to  those  used  generally  in  the  city  at  that  time 
and  long  prior  thereto.  This  evidence  was  admissible,  not 
for  the  purpose  of  excusing  the  defendant's  negligence,  but 
for  the  purpose  of  showing  the  plaintiff's  general  knowledge 
of  the  aprons  in  use  in  the  city.  If  she  had  actual  knowl- 
edge of  this  matter,  or  if,  by  a  long  use  of  the  streets  and 
walks,  she  should  have  known  thereof,  it  was  a  proper  sub- 
ject for  the  jury  to  consider  in  determining  whether  she  was 
herself  exercising  ordinary  care  at  the  time  she  was  injured. 
McKee  v,  C,  B.  I.  <&  P.  By,  Co.,  83  Iowa,  616 ;  Codes  v. 
B.,  C.  B.  &  N.  By.  Co.,  62  Iowa,  486 ;  Couch  v.  Thef  Wat- 
son  Coal  Co.,  46  Iowa,  17. 

The  appellant  offered  to  prove  that  she  believed  that  she 
could  safely  use  the  walk  in  question,  but  according  to  her 
pleading  and  to  her  own  testimony  she  did  not  know  of  the 
.  ^  defective  apron  until   after  she  was   iniured, 

2.  Evidskcb:  *^  .  . 

belief  that      and  such  being  the  case,  her  belief  was  imma- 

walk  was  ^^  ' 

^^^'  terial.     Had  she  known  of  the  defect,  and  then 

chosen  that  route  rather  than  another  known  to  be  safe,  the 
testimony  would  have  been  competent  under  the  repeated 
holdings  of  this  court  Nichols  v.  Town  of  Laurens,  90 
Iowa,  388,  and  similar  cases. 

The  evidence  showed  that  the  city  had  undertaken  to 
light  its  streets  by  the  use  of  arc  electric  lights ;  that  there 
were  several  of  such  lights  at  street  intersections  distant 
J  evtdkkce:  from  the  place  of  the  accident  from  three  hun- 
S^r^'dcfecf ''  dred  and  fifty  feet  to  one  thousand  and  two 
in  walk.  hundred  feet,  but  that  no  lamp  was  located  at 
this  particular  corner.  There  was  a  conflict  in  the  evidence 
as  to  whether  the  surrounding  lamps  were  burning  at  the 
time,  and  the  appellant  offered  testimony  tending  to  show 
that,  when  burning,  the  lamps  did  not  furnish  sufficient 
light  at  the  place  of  the  accident  to  disclose  the  defective 
character  of  the  apron.  We  think  this  evidence  should  have 
been  received.  While  it  is  true  that  the  city  was  not  bound 
to  light  its  streets  in  the  first  instance,  having  undertaken  to 
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do  so,  it  was  competent  to  show  the  eflSciency  of  the  service 
as  bearing  upon  the  question  of  its  negligence  and  the  ap- 
pellant's contributory  negligence.  Of  course,  the  precise 
question  for  determination  was  the  condition  at  the  time 
of  the  accident,  but,  if  the  comer  was  dark  when  the  lights 
were  on,  the  evidence  was  clearly  competent  for  the  pur- 
poses indicated.  2  Dillon's  Mimicipal  Corporations  (4th 
Ed.)  section  1010;  Freeport  v.  Isbell,  83  111.  440,  25  Am. 
Rep.  407. 

On  the  question  of  contributory  negligence  the  court 
instructed  generally  that  the  plaintiff  was  required  to  use 
ordinary  care  in  using  the  walk,  but  in  its  twelfth  instruc- 
tion the  jury  was  told  that^  if  the  gutter  cross- 
cAw'^^fn-  ing  was  in  the  dark,  or  but  dimly  lighted,  it 
was  the  duty  of  the  plaintiff  to  exercise  a 
greater  degree  of  care  than  if  the  same  were  well  lighted. 
What  the  court  had  in  mind,  and  the  thought  sought  to  be 
conveyed,  was  undoubtedly  that  greater  caution  or  watch- 
fulness would  be  necessary  to  constitute  ordinary  care  under 
such  circumstances,  and  it  is  possible  that  the  jury  may 
have  so  understood  the  instruction.  It  was  misleading, 
however;  and,  while  we  would  not  feel  inclined  to  reverse 
on  this  ground  alone,  we  cannot  approve  the  language  used. 
Stier  V.  City  of  OshaXoosa,  41  Iowa,  353 ;  Hall  v.  Town  of 
Manson,  90  Iowa,  588,  Langhammer  v.  City  of  Manchester, 
99  Iowa,  295.  The  same  criticism  applies  also  to  the 
statement  in  the  same  instruction  that,  if  the  plaintiff  knew 
of  the  existence  of  the  gutter,  she  was  bound  to  use  "  greater 
degree  of  care  to  be  on  the  lookout  to  avoid  the  same  than 
if  she  had  no  knowledge  of  its  existence."  Hamilton  v. 
Dejs  Moines  Valley  R,  R.  Co.,  36  Iowa,  38;  Mathews  v. 
City  of  Cedar  Rapids,  80  Iowa,  459;  Matthieson  v.  Bur- 
lington,  C.  R.  £  N.  W.  R.  R.  Co.,  125  Iowa,  90. 

What  we  have  said  regarding  the  latter  part  of  instruc- 
tion 12  applies  as  well  to  a  part  of  instruction  10. 


y 
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Other  errors  argued  are  not  likely  to  arise  upon  a  re- 
trial of  the  case,  and  we  shall  not  further  notice  them. 
For  the  reasons  indicated,  the  judgment  is  reversed. 


H.  BoDDY,  Appellant,  v.  B.  F.  Henry,  Mrs.  B.  F.  Henry, 
H.  CoNovEB,  L.  W.  CoNovER,  Appellees. 

False  representations:    quantity  of  land.    In  an  aaion  for  damages 

1  based  on  false  representations  as  to  the  quantity  of  land  conveyed, 
tax  receipts  delivered  by  defendant  to  plaintiff  stating  the  number 
of  acres,  were  admissible  as  tending  to  show  the  vendor's  knowl- 
edge of  the  amount  of  land. 

Admisaibility  of  evidence.    Evidence  which  is  competent  for  any  pur- 

2  pose  is  admissible,  as  its  application  may  be  limited  by  appropriate 
'     instruction. 

Instructions:    intent  to  deceive.    In  an  action  for  false  representa- 

3  tions,  an  intent  to  deceive  will  be  presumed  from  proof  of  the 
falsity  of  the  statements  arid  defendant's  knowledge  thereof;  and 
repeated  instructions  placing  upon  plaintiff  the  additional  burden 
of  showing  that  the  representations  were  made  with  intent  to  de- 
ceive, and  omitting  from  the  entire  charge  any  statement  that 
fraudulent  intent  would  be  inferred  from  proof  of  the  known 
falsity  of  representations,  was  error. 

Special  interrogatories.    It  was  error  to  submit  a  special  interroga- 

4  tory  as  to  whether  defendant  guaranteed  the  quantity  of  land  con- 

I 

veycd,  where  the  real  issue  was  whether  defendant  had  made 
such  representations  that  plaintiff  had  the  right  to  rely  thereon 
as  a  warranty. 

False  representations:    evidence.    In  an  action  for  false  representa- 

5  tions  as  to  the  quantity  of  land,  the  evidence  is  reviewed  and  held 
sufficient  to  warrant  a  verdict  that  the  alleged  representations  were 
made. 

False  representations:    reliance  upon.    A  purchaser  of  land   may 

6  rely  upon  the  vendor's  representations  as  to  the  quantity,  even 
though  he  makes  a  personal  inspection,  not  amountng  to  an  in-  . 
vestigation   to  satisfy  himself,   from   sources   independent  of  the 
vendor  and  his  agents. 

Xiabifity  for  false  representations.    A  refusal  to  guarantee  the  quan- 

7  tity  or  quality  of  property  sold,  is  not  inconsistent  with  a  liability 
for  false  representations  in  respect  thereto. 
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Qualified  statement  as  to  quantity.    Where  a  vendor  represented  the 

8  tract  conveyed  to  contain  "about"  17,000  acres  when  there  was  in 
fact  but  15,300,  such  qualification  did  not  defeat  the  vendee's  right 
to  damages  for  the  false  statement 

Transfer  of  land:    fraud:   damages.    The  sale  by  a  corporation  of  its 

9  capital  stock,  its  sole  assets  consisting  of  a  tract  of  land,  operated 
as  a  transfer  of  the  land  and  entitled  the  vendee  to  an  action  for 
damages  for  false  representations  as  to  the  quantity,  the  same  as 
though  the  transfer  had  been  by  deed. 

Appeal  from  Franklin  District  lOoiirt. — ^Hon.  J.  H.  Rioh- 

ABD,  Judge. 

Thursday,  November  17,  1904. 

The  opinion  states  the  case. —  Reversed. 

F.  M.  Williams  and  Alhrooh  &  Lundy,  for  appellant. 

E.  P.  Andrews  and  W.  A.  Powell,  for  appellees. 

Weaver,  J. —  In  the  year  1897  the  defendants  were 
the  owners  of  substantially  all  of  the  capital  stock  of  a 
corporation  known  as  the  Clay  County  Land  &  Cattle  Com- 
pany of  Texas.  They  were  also  the  oflScers  and  directors 
of  said  corporation.  Nearly  or  quite  all  of  the  assets  of 
the  corporation  were  represented  by  a  ranch  in  Clay  county, 
Texas,  which  it  had  advertised  for  sale.  At  the  same 
time  the  plaintiff  was  the  owner  of  a  farm  of  1,760  acres 
in  Franklin  county,  Iowa,  which  he  desired  to  dispose  of; 
and,  through  efforts  of  certain  real  estate  brokers,  the  par- 
ties were  brought  into  negotiation  for  an  exchange  of  lands, 
which  was  effected  on  or  about  October  26,  1897.  There 
was  no  conveyance  of  the  Texas  land  to  the  plaintiff,  but 
the  sa^e  end  was  effected  by  a  transfer  of  the  capital  stock 
of  the  corporation.  On  July'  28,  1898,  this  action  was 
begun  at  law  to  recover  damages  on  account  of  alleged  false 
and  fraudulent  representation  by  the  defendants  as  to  the 
quantity  of  land  contained  in  the  ranch,  and  upon  trial 
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there  were  a  verdict  and  a  judgment  in  plaintiff's  favor. 
On  appeal  to  this  court  the  judgment  was  reversed,  and  new 
trial  ordered,  on  account  of  certain  errors  found  in  the 
record.     Boddy  v.  Henry,  113  Iowa,  462.     The  petition, 
which  has  been  amended  and  substituted  since  the  cause  was 
remanded,  is  stated  in  three  counts:     (1)  That^  to  induce 
plaintiff  to  make  the  exchange,  defendants  represented  to 
him  that  the  ranch  contained  17,334  acres  of  land,  and 
that,  believing  and  relying  on  said  representations,  he  made 
the  exchange,  but  has  since  discovered  and  charges  the  fact 
to  be  that  the  actual  quantity  of  land  owned  by  the  cor- 
poration did  not  exceed  15,300  acres.     He  further  alleges 
that  defendants  knew  at  the  time  that  their  said  representa- 
tions were  untrue,  and  made  the  same  to  deceive  and  defraud 
him.     (2)  That  he  made  said  purchase  of  capital  stock  on 
the  basis  and  understanding  that  the  same  represented  land 
owned  by  the  corporation  to  the  extent  of  17,334  acres, 
which  land  was  worth  from  $6  to  $10  per  acre,  but  was 
afterward  found  to  measure  but  15,300  acres,  thus  result- 
ing in  a  partial  failure  of  consideration  for  said  purchase. 
(3)  That  in  effecting  said  exchange  the  defendants  repre- 
sented to  plaintiff  that  the  ranch  contained  17,334  acres, 
and  that  on  said  basis  the  value  of  the  capital  stock  was 
estimated  and  fixed  by  the  parties  at  $30  per  share;  that 
m  truth,  as  was  afterward  learned,  said  ranch  contained  but 
15,300  acres,  by  reason  of  which  fact  the  value  of  said 
capital  stock  was  materially  affected  and  reduced,  to  the 
plaintiff's  loss. 

On  these  allegations,  judgment  is  demanded  against 
the  defendants  in  the  sum  of  $27,000.  A  demurrer  by 
defendants  to  the  second  count  of  this  petition,  and  a  mo- 
tion to  strike  the  same  as  stating  no  cause  of  action,  were 
overruled,  and  defendants  answered,  admitting  the  exchange 
of  property,  but  denying  all  other  allegations  made  by  the 
plaintiff.     On  trial  to  a  jury  there  was  a  verdict  for  the 

defendants,  and  from  the  judgment  rendered  thereon  the 
Vol.  126  Ia.— 3 
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plaintiff  appeals.  The  principal  errors  assigned  and  argued 
will  be  considered  in  the  following  paragraphs. 

It  should  also  be  stated,  by  way  of  preface  to  the  discus- 
sion of  the  errors  assigned,  that  the  trial  court  refused  to 
submit  any  question  to  the  jury  upon  the  second  count  of  the 
petition,  but  submitted  the  case  on  the  theory  that  plaintiff's 
cause  of  action  was  upon  two  counts  only  —  firsts  fraud  and 
false  representations  as  to  the  quantity  of  land ;  and,  second, 
representations  and  statements  amounting  to  a  warranty  of 
such  quantity. 

I.  The  plaintiff  introduced  evidence  tending  to  show 
that  during  the  negotiations  for  the  exchange  the  defendants 
stated   and   represented   to  him   that  the   ranch   contained 

17,000  or  more  acres  of  land.     The  defendant^ 

1.  False  sxfks* 

sENTATioNs:     L.  W.  Conovcr,  while  insistinir  that  he  refused 

quantity  of  '  °  ^ 

land-  to  guaranty  the  acreage  of  the  land,*  admits  that 

they  told  plaintiff  there  was  about  17,000  acres,  and  says 
he  then  believed  such  to  be  the  fact.  There  was  other  evi- 
dence  tending  strongly  to  show  that  the  ranch,  by  actual 
measurement,  contained  only  about  15,300  acres.  In  view 
of  this  testimony,  it  then  became  a  matter  of  importance 
upon  the  issue  of  false  and  fraudulent  representations  for 
plaintiff  to  show,  if  he  could,  that  defendants  knew  these 
representations  were  untrue.  As  bearing  upon  this  propo- 
sition, the  tax  receipts  for  taxes  paid  upon  the  ranch  prop- 
erty by  the  corporation  under  date  of  December  25,  1895, 
and  January  27,  1897,  which  receipts,  the  plaintiff  testified, 
were  delivered  to  him  by  the  defendants,  together  with  cer- 
tain other  papers  and  documents  pertaining  to  the  property 
after  the  exchange  had  been  effected,  were  offered  in  evi- 
dence. These  receipts  purport  to  describe  the  land  in  a 
general  way,  stating  the  number  of  acres  in  the  several 
tracts,  the  aggregate  of  which  shows  a  total  of  something 
less  than  15,000  acres.  This  evidence  was  objected  to  by  the 
defendants  as  being  incompetent,  irrelevant,  and  immaterial ; 
and,  the  objection  being  sustained  by  the  court,  error  is  as- 
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signed  by  the  appellant.  This  rulmg  is  defended  by  coun- 
sel for  appellees  on  the  theory  that  the  receipts  do  not  tend 
to  show  any  notice  to  the  defendants  of  the  quantity  of  land 
in  the  ranch,  and  that  we  cannot  presume  that  defendants 
ever  read  or  knew  what  the  receipts  contained.  But  it  must 
be  remembered  that  notice  or  knowledge,  like  other  material 
facts,  may  ordinarily  be  established  by  circumstantial,  as 
well  as  by  direct  evidence,  and  we  think  the  possession  and 
delivery  of  the  receipts  by  defendants  to  the  plaintiff  afford 
ground  from  which  the  jury  might  infer  knowledge  on  de- 
fendants' part  of  what  was  shown  by  those  documents. 

It  is  true  that  the  law  does  not  create  any  hard  and  fast 
presumption  that  defendants  had  read  the  receipts,  but  when 
it  is  shown  that  they  had  in  their  own  hands  papers  con- 
taining material  information  concerning  valuable  property, 
of  which,  in  their  corporate  capacity,  they  were  the  owners; 
that  they  were  vitally  interested  in  knowing  that  the  taxes 
upon  all  the  property  were  paid ;  and  that  they  preserved 
such  papers  and  passed  them  to  the  purchaser  —  it  is  not  an 
unreasonable  inference  that  they  knew  what  was  shown 
thereby.  The  evidence  offered  should  have  been  admitted, 
and  allowed  such  weight  and  effect  upon  this  phase  of  the 
case  as  the  jury  might  find  it  entitled  to. 

It  is  further  argued  with  reference  to  the  ruling  under 
consideration  that  the  offer  was  general,  and  not  confined  to 
the  question  of  the  defendants'  knowledge,  and  that,  in  the 
s.  Admissibility  ^^bscuce  of  such  limitation,  the  jury  might  have 
OF  EvioBNCB.  ^gatcd  thc  receipts  as  substantive  evidence  of 
the  number  of  acres  in  the  ranch,  for  which  purpose,  it  is 
said,  they  were  clearly  incompetent.  The  point  cannot  be 
sustained.  If  testimony  is  admissible  for  any  purpose,  it 
is  not  open  to  the  objection  of  being  immaterial  or  incom- 
petent or  irrelevant,  and  the  party  offering  it  is  entitled 
to  have  it  go  to  the  jury.  If  its  application  or  effect  should 
be  limited  to  some  particular  proposition  or  issue,  that 
purpose  can  readily  be  accomplished  by  an  appropriate  in- 
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struction.  It  should  be  said,  also,  that  the  admissibility  of 
the  tax  receipts  as  tending  to  show  defendants'  knowledge  of 
tlie  size  of  the  ranch  does  not  depend  alone  upon  the  infers 
ences  to  be  drawn  from  their  possession.  Mr.  Butcher, 
defendants'  manager,  testifies  to  a  statement  made  to  plain- 
tiff by  the  defendant  Henry  that  he  and  his  attorney  "  had 
gone  through  the  papers "  for  the  purpose  of  finding  out 
how  much  land  the  ranch  still  contained,  and  had  made  it 
about  17,000  acres;  and,  at  his  direction.  Butcher  made 
a  memorandum  of  the  figures,  and  gave  it  to  the  plaintiff. 
This  statement  was,  in  substance,  an  assurance  that  Henry 
had  examined  all  the  papers  relating  to  the  land,  and  had 
obtained  all  the  information  they  afforded. 

II.  The  trial  court  instructed  the  jury  that  the  first 
count  of  the  petition  stated  a  claim  based  on  alleged  false 
and  fraudulent  representations  concerning  the  quantity  of 

land  in  the  ranch,  and  that,  in  order  to  recover 

8.  Instructions!  ,•%  ■%   •    ••/jp  .        ±.  i-t  t-    i. 

intent  to  dc-  thcroon,  plamtiff  must  establish  by  a  prepon- 
derance of  the  evidence  that  defendants  did 
make  the  alleged  representations;  that  the  representations 
were  false;  that  plaintiff  believed  and  relied  thereon,  to  his 
injury,  in  entering  into  the  contract;  that  defendants  made 
the  representations  knowing  them  to  be  false ;  and  also  that 
they  made  the  representations,  intending  thereby  to  deceive 
and  mislead  the  plaintiff.  The  proposition  that  plaintiff 
was  required  not  only  to  show  that  the  defendants  made  the 
alleged  false  representations  with  knowledge  of  their  falsity, 
but  also  to  show  that  they  intended  thereby  to  deceive,  was 
stated  once  or  twice  in  each  of  five  several  paragraphs  of 
the  charge.  The  rule  thus  repeatedly  emphasized  to  the 
jury  is  challenged  by  the  appellant,  and  we  think  the  objec- 
tion must  be  held  well  founded.  It  is  not  correct  to  say 
that  when  the  plaintiff  in  an  action  of  this  kind  has  proved 
that  the  alleged  false  representations  were  in  fact  made, 
and  that  defendants  knew  them  to  be  false  when  made,  there 
still  remains  upon  the  plaintiff  the  burden  of  proving  that 
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defendants  intended  thereby  to  deceive  and  mislead.  The 
true  rule,  as  we  interpret  the  law,  is  that  when  the  party 
charging  false  and  fraudulent  representations  has  shown 
that  the  representations  were  made,  and  that  they  were 
false,  and  known  to  be  false  by  the  party  making  them, 
the  intent  to  deceive  is  implied  or  presumed.  Speaking  on 
this  subject,  it  has  been  said :  "  The  simplest  form  in  which 
the  question  of  the.  sufficiency  of  proof  arises  is  where  the 
proof  is  that  the  representation  was  false  to  the  defendant's 
knowledge.  The  scienter  as  well  as  the  falsehood  being 
proved,  proof  of  the  fraudulent  intent  is  regarded  as  con- 
clusive. Evidence  that  the  defendant  intended  no  fraud 
will  not  be  received,  and  the  jury  will  be  instructed  to  find 
for  the  plaintiff,  though  they  should  be  of  the  opinion  that 
the  defendant  was  not  instigated  by  a  corrupt  motive  of 
gain  for  himself,  or  by  a  malicious  motive  of  injury  to  the 
plaintiff.'^  See,  also,  Hwven  v.  Neal,  43  Minn.  315  (45 
X.  W.  Rep.  612) ;  Johnson  v.  Wallower,  18  Minn.  288  (Gil. 
262);  Newiove  v.  Callaghan,  86  Mich.  301  (49  N.  W. 
Rep.  214) ;  Judd  v.  Weber,  55  Conn.  267  (11  Atl.  Rep. 
40) ;  Flower  v.  Brumbach,  131  111.  646  (23  N.  E.  Rep. 
335) ;  Baldwin  v.  Marsh,  6  Ind.  App.  533  (33  N.  E.  Rep. 
973) ;  Ley  v.  Ins.  Co.,  120  Iowa,  211 ;  Mitchell  v.  Moore, 
24  Iowa,  394 ;  Hubbcurd  v.  Weare,  79  Iowa,  688 ;  Foster  v. 
Charles,  7  Bing.  105. 

In  Case  v.  Ayers,  65  HI.  142,  the  trial  court  instructed 
the  jury,  substantially  as  was  done  in  the  present  case,  that 
to  justify  a  verdict  for  plaintiff  on  a  charge  of  false  and 
fraudulent  representations,  it  must  be  shown  that  the  repre- 
sentations were  false  to  the  defendant's  knowledge,  "  and 
that  they  were  made  by  the  defendant  to  deceive  and  de- 
fraud the  plaintiff.''  This  instruction  was  held  erroneous 
because  "  nothing  more  was  required  to  entitle  plaintiff  to 
recover  than  that  defendants  should  have  known  the  alleged 
false  representations  to  be  untrue."  A  very  similar  case  is 
found  in  Collins  v.  Denison,  12  Mete.  (Mass.)  549.     There 
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the  trial  court  instructed  the  jury  that  it  was  not  enough 
to  prove  that  the  representations  were  false  when  made, 
"  unless  the  plaintiff  further  showed  that  defendant  made 
those  representations  with  intent  of  thereby  inducing  the 
plaintiff  to  make  the  trade."  Exceptions  to  this  instruc- 
tion were  sustained  because  therefrom  "  the  jury  would  nat- 
urally understand  that  some  independent  and  distinct  evi- 
dence upon  that  point  was  required,"  The  language  here 
quoted  from  the  Collins  Case  pointedly  indicates  the  vice 
of  the  instruction  we  are  now  considering.  In  view  of  the 
repeated  statement  by  the  court  in  several  different  para- 
graphs of  the  charge  that  plaintiff  must  show  that  the  rep- 
resentations were  made  with  intent  to  deceive,  the  entire 
omission  from  the  charge  of  any  instruction  that  the  fraud- 
ulent intent  could  be  inferred  or  implied  from  the  known 
falsity  of  the  representations  could  not  fail  to  impress  the 
jury  with  the  thought  that  proof  of  the  making  of  false 
representations  with  knowledge  of  their  falsity  was  not 
enough  to  establish  the  intent  to  deceive,  but  that  such 
intention  must  be  shown  by  other  independent  and  distinct 
evidence.  The  -authorities  cited  clearly  support  our  con- 
clusion. Indeed,  any  other  rule  would  render  fraud  and 
imposition  practically  impregnable  against  judicial  proceed- 
ings for  redress  tx)  the  injured  party. 

III.     The  court,  on  its  own  motion,  submitted  to  the 
jury   a   single   special   finding   as   follows:     "Did   the   de- 
fendants, or  either  of  them,  guarantee  to  the  plaintiff  that 
4.  Special  rw-    there  was  17,000  acres  of  land  in  the  Texas 
ToSiEs.  ranch  in  controversy  in  this  case  ?  "     To  which 

interrogatory  a  negative  answer  was  returned.  To  the  sub- 
mission of  this  finding,  plaintiff  excepted,  and  we  think  the 
exception  must  be  sustained.  The  plaintiff  made  no  claim 
in  pleading  or  in*  evidence  that  defendants  guaranteed  the 
quantity  of  land,  and,  so  far  as  the  defendants  touched  that 
question  upon  the  trial,  they  testified  without  dispute,  that 
they  expressly  refused  to  give  any  guaranty.     The  real  issue 
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presented  upon  the  last  count  of  the  petition  was  whether 
the  defendants,  without  having  given  any  express  guaranty, 
had  nevertheless  made  such  representations  and  statements 
of  fact  that  plaintiff  had  the  right  to  rely  upon  them  as  a 
warranty  or  assurance  that  the  area  of  the  ranch  was  sub- 
stantially greater  than  it  in  fact  proved  to  be.  The  inter- 
rogatory was  liable  to  mislead  the  jury  into  the  idea  that  the 
express  refusal  of  the  defendants  to  guarantee  the  land  was 
decisive  against  the  plaintiff's  right  to  recover  at  all;  If 
it  be  said  that  the  interrogatory  can  be  construed  as  an 
inquiry  whether  any  representations  or  assurances  amount- 
ing to  a  warranty  were  made  by  the  defendants,  it  is  a 
suflScient  answer  to  say  that,  if  this  be  true,  it  but  demon-, 
strates  that  the  interrogatory  was  ambiguous,  and  being 
ambiguous,  was  misleading.  Moreover,  if  the  interrogatory 
is  to  be  given  the  meaning  last  suggested,  it  is  open  to  the 
objection  that  it  does  not  call  for  a  finding  upon  a  particular 
fact,  but  rather  for  a  conclusion  in  the  nature  of  a  conclusion 
of  law  to  be  derived  from  several  facts,  and  is  objectionable 
on  this  account  Thomas  v.  Schee,  80  Iowa,  237;  Honve 
Insummce  Co.  v.  Packet  Co.,  32  Iowa,  246 ;  O'Leary  v.  Ins. 
Co.,  100  Iowa,  399. 

IV.  It  is  urged  in  argument  on  the  part  of  appellees 
that  there  was  no  evidence  before  the  jury  on  which  a  ver- 
dict for  plaintiff  could  have  been  sustained,  and  that  errors, 

if  any,  appearing  in  the  record,  are  therefore 
sBNTATioNs:     without  prcjudico,  and  afford  no  ground  for 

reversal.  With  this  contention  we  are  unable 
to  agree.  That  defendants  did  represent  the  ranch  as  con- 
taining about  17,000  acres  of  land,  there  can  be  no  mannei* 
of  doubt  The  agent  who  n^otiated  the  exchange,  and  was 
a  witness  for  the  defendants,  says  he  was  present  at  the 
first  meeting  of  the  parties,  and  that  the  "  amount  of  land 
talked  of  "  was  17,000  acres.  The  defendant  B.  F.  Henry 
testifies  that  he  told  plaintiff  there  was  about  17,000  acres. 
The  defendant  L.  W.  Conover  admits  that  at  his  first  inter- 
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view  with  plaintiff  he  made  to  him  the  same  statement.  In 
a-  letter  to  the  broker,  Conover  writes,  "  There  are  about 
17,000  acres."  On  cross-examination  he  says,  "I 
made  the  statement  to  Mr.  Boddy  that  there  was  17,000 
acres  for  the  purpose  of  giving  him  to  understand 
that  there  was  that  many  acres  in  the  land."  The  de- 
fendants^ first  offer  to  plaintiff  was  taken  down  in 
writing  in  Henry's  presence,  and,  being  read  to  him,  re- 
ceived his  assent  This  memorandum  described  the  ranch 
as  *^  their  land  in  Texas,  17,000  acres."  The  land  was  so 
described  by  them  in  public  advertisements  offering  it  for 
sale.  Conover  made  a  written  memorandum  for  plaintiff  of 
the  assets  of  the  corporation^  again  describing  the  land  as 
17,000  acres.  It  is  true  that  defendants  declared  they  would 
not  guarantee  the  acreage,  and  referred  him  to  their  agent 
and  manager,  Butcher,  as  one  who  could  tell  him  all  about 
it.  Plaintiff  sought  Butcher,  and  as  we  have  already  noted, 
received  from  him  a  showing  which  seemed  to  indicate  that 
the  ranch  contained  17,334  acres.  Plaintiff  swears  that 
on  his  way  home  he  called  on  Henry  and  Conover,  and  told 
them  the  result  of  his  interview  with  Butcher.  In  this  he  is 
corroborated  by  Conover.  Taking  the  record  as  a  whole  it 
is  entirely  clear  that  a  verdict  finding  the  alleged  representa- 
tions were  tinade  by  the  defendants,  and  that  plaintiff  entered 
into  the  contract  believing  that  he  was  obtaining  stock  rep- 
resenting an  ownership  of  substantially  17,000  acres  of  land, 
would  have  abundant  support  in  the  testimony. 

It  is  said,  however,  that,  even  if  this  be  true,  plaintiff 
cannot  recover,  because  he  did  not  rely  upon  the  representa- 
tions, but  investigated  the  property  for  himself,  and  because 

the  defendants  distinctly  refused  to  make  any 

6.  False  reprb-  '  ^  .  ,. 

sENTATioNs:     fimarauty  as  to  the  number  of  acres.     While 

reliance    upon.*^  '  t    .      .«•  i      i 

the  record  show^s  that  plamtin  went  to  look  at 
the  land  before  concluding  the  exchange,  yet  it  is  lacking  in 
testimony  that  he  undertook  to  investigate  or  satisfy  himself 
as  to  the  number  of  acres  from  any  other  source  than  de- 
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fendants  themselves  and  their  own  agent,  to  whom  he  was 
directed  by  them.  The  rule  of  which  the  appellees  here 
claim  the  benefit  is  not  so  broad  as  sn^ested.  It  is  mani- 
festly impracticable  for  any  person,  however  experienced, 
to  ride  over  or  around  a  body  of  twenty-five  or  more  square 
miles  of  land,  surveyed  in  irregular  tracts,  and  estimate  with 
any  reasonable  d^ree  of  exactness  its  number  of  acres;  and 
it  is  well  settled  that  the  buyer  who  examines  land  before 
purchasing  may  nevertheless  rely  upon  the  representations 
of  the  seller  as  to  measurements.  Pringle  v.  Samuel,  11 
Ky.  43  (13  Am.  Dec.  214),  is  an  instructive  case  upon  this 
point.  The  owner  of  a  small  farm  contracted  to  convey  it 
for  the  gross  sum  of  $1,000.  In  a  subsequent  litigation 
between  the  parties  the  purchaser  set  up  a  claim  that  the 
seller  had  falsely  represented  the  farm  to  contain  fifty  acres, 
when  in  fact  it  proved  to  contain  a  materially  smaller  quan- 
tity. It  was  shown  that  the  purchaser  saw  the  land  before 
buying,  and  expressed  a  doubt  as  to  the  number  of  acres,  but 
accepted  the  seller's  word,  and  made  the  purchase.  The 
seller  contended,  as  is  done  here,  that  the  purchaser,  having 
looked  at  the  land,  was  bound  to  protect  himself,  and  could 
not  be  heard  to  say  that  he  relied  upon  the  representations 
made  to  him. 

The  opinion  proceeds: 

It  is  also  contended  that  the  maxim  caveat  emptor  ap- 
plies, and  bars  relief,  and  that  the  plaintiff  was  as  much 
bound  to  ascertain  the  true  quantity  as  the  defendant,  and 
that  by  admeasurement  he  could  have  discovered  the  truth  of 
the  fact,  and  for  that  reason  he  is  not  entitled  to  sustain  his 
bill.  We  do  not  remember  any  case  in  which  the  maxim 
quoted  has  been  used  by  the  chancellor  in  such  manner  as  to 
eampti  him  to  shut  his  ears  against  false  representations,  or 
to  give  latitude  to  the  vendor  of  real  estate  to  state  facts  un- 
truly without  any  responsibility.  The  maxim  will  and 
ought  to  have  more  influence  in  the  sale  of  real  estate  than 
that  of  a  chattel.  The  former,  from  its  nature,  is  open  to  a 
less  precarious  inspection  as  to  quality,  and,  from  its  perma- 
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nent  character,  cannot  hide  many  defects  which  may  be  con- 
cealed, in  a  chattel.  For  instance,  misrepresentations  of  its 
fertility  and  productions,  or  even  the  validity  of  its  title, 
niay  he  more  easily  detected;  but  the  quantity  requires 
greater  skill  and  a  larger  proportion  of  science  than  even  in 
this  age  is  acquired  by  a  majority  of  men.  Almost  every 
man  may  be  capable  of  deciding  on  the  quality  of  land,  while 
but  few  can  ascertain  its  quantity  with  accuracy.  This  is 
ascertained  bv  a  survevor  and  a  mathematical  instrument, 
and  his  decision  determines  the  quantity  expressed  in  most 
of  our  title  papers.  In  this  matter,  therefore,  especially 
when  the  title  papers,  as  in  thijs  case,  are  silent,  each  vendor 
ought  to  be  bound  to  speak  truly; 

See,  also,  2  Mechem,  Sales,  section  938;  2  Warvelle, 
Vendors,  section  952 ;  McOibbons  v.  Wilder,  78  Iowa,  531. 
Kor  is  this  rule  peculiar  to  suits  in  equity.  In  Stark- 
weather V,  Benjamin,  32  Mich.  305,  the  plaintiff  brought  an 
action  at  law  to  recover  damages  for  false  representations 
made  by  defendant  as  to  the  number  of  acres  in  a  tract  of 
land  conveyed  by  the  latter  to  the  former.  We  quote  from 
the  opinion  written  by  Campbell,  J.,  as  follows: 

The  defense  rested  mainly  on  the  ground  that  the  pur- 
chaser saw  the  land  and  was  as  able  to  judge  of  its  size  as 
Starkweather.  We  do  not  think  the  doctrine  that,  where 
both  parties  have  equal  means  of  judging,  there  is  no  fraud, 
applies  to  such  a  case.  The  maxim  is  equally  valid  that  one 
who  dissuades  another  from  inquiry,  and  deceives  him  to  his 
prejudice,  is  responsible.  It  cannot  be  generally  tnie  that 
persons  can  judge  of  the  contents  of  a  parcel  of  land  by  the 
eye.  When  an  approach  to  accuracy  is  needed,  there  must 
be  measurement.  When  a  positive  assurance  of  the  area 
of  a  parcel  of  land  is  made  by  the  vendor  to  the  vendee,  with 
the  design  of  making  the  vendee  believe  it,  that  assurance  is 
very  material,  and  equivalent  to  an  assurance  of  measure- 
ment 

The  rule  of  the  case  here  cited  is  especially  applicable 
to  facts  like  those  at  bar,  where  the  buyer  is  referred  for 
information  to  the  seller's  own  agent,  who  answers  the  in- 
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quiry  in  a  manner  to  cjonfirm  and  strengthen  the  buyer's 
confidence  in  the  truth  of  the  representations  made  by  the 
principal.  Plaintiff  could  not  have  measured  and  ascer- 
tained the  quantity  of  these  lands  with  any  degree  of  cer- 
tainty without  much  time  and  expense,  and  we  think  there 
is  no  principle  of  law  or  equity  which  required  him  to  rely 
upon  the  defendants'  representations  at  his  peril. 

Whether  the   representations  were   false   and   fraudu- 
lently made,  and  whether  plaintiff  believed  and  relied  upon 
said  representations,  were  questions  for  the  jury,  and  a  mis- 
direction by  the  trial  court  in  respect  thereto 

7.    LlABXUTY    FOR  .,  •      J  •     •     l  mi    •  1^     •        • 

FALSE  MtPKB-  was  nccessariiv  preiudiciai.  Inis  result  is  in 
no  manner  obviated  by  the  fact  that  defendants 
refused  to  give  any  express  guarantee  as  to  quantity  of 
land.  A  refusal  to  warrant  or  guarantee  the  quantity  or  qual- 
ity of  property  A)ld  is  not  inconsistent  with  liability  for  false 
representations.  Haight  v.  Hayt,  19  N.  Y.  464.  In  the  cited 
case  the  plaintiff  purchased  land  at  an  assignee's  sale.  At 
the  time  and  place  of  sale  a  third  party  was  present  and 
claimed  to  have  a  mortgage  lien  upon  the  property.  The 
assignee  expressly  refused  to  warrant  or  guarantee  the  title 
against  the  claim  thus  made,  but  falsely  stated  to  the  bid- 
ders that  the  claim  was  worthless  and  that  no  such  mortgage 
existed.  Relying  on  this  assurance,  the  plaintiff  purchased 
the  land,  and  the  mortgage  was  afterward  established  against 
it  Action  was  thereupon  brought  to  recover  damages.  On 
trial  the  court  refused  an  instruction  asked  by  the  defendants 
to  the  effect  that,  if  the  assignee  refused  to  warrant  the  title 
against  the  mortgage,  the  plaintiff  must  be  held  to  have  pur- 
chased at  his  own  risk.  On  appeal  this  ruling  was  affirmed. 
The  court,  by  Grover,  J.,  says : 

Upon  what  principle  the  refusal  of  Hayt  to  warrant 
against  the  claim  of  Delevan,  the  existence  of  which  he 
denied,  is  to  protect. him,  if  the  denial  was  made  with  a 
design  to  deceive  and  defraud  the  purchasers,  is  not  per- 
ceived. ♦  ♦  ♦  The  refusal  of  Hayt  to  warrant  against 
the  claim  did  not  prove  that  plaintiffs  knew  of,  or  believed 
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that  it  existed.  The  question  was  whether  they  were  de- 
ceived by  Hayt's  representation.  If  they  believed  that 
Delevan's  claim  was  valid,  they  were  not  deceived,  and  could 
not  recover.  The  refusal  of  Hayt  to  warrant  was  proper 
evidence  for  the  consideration  of  the  jury  upon  this  point, 
but  did  not  constitute  a  legal  bar  to  the  action. 

A  refusal  to  warrant,  or  a  request  that  the  buyer  go  and 
examine  the  property  for  himself,  may  sometimes  serve  to 
increase  the  misleading  effect  of  a  false  representation.  Web- 
ster V.  Bailey,  31  Mich.  36;  Rood  v.  Chapin,  Walker's  Ch. 
(Mich.)  79. 

It  is  true  that  defendants,  in  stating  the  quantity  of 
land,  are  shown  in  most  instances  to  have  qualified  the  fig- 
ures given  by  them  by  the  word  "  about " ;  the  expression 

commonly  used  being,  "  About  17,000  acres." 
stat"m£St  as  We  think  this  qualification  cannot  have  the 
'  effect  to  defeat  plaintiff's  right  of  recovery,  if 
in  fact  the  ranch  contained  materially  less  than  17,000 
acres,  and  defendants,  with  knowledge  of  the  shortage,  made 
these  statements  to  the  plaintiff,  to  induce  him  to  believe 
that  there  were  substantially  17,000  acres,  and  plaintiff, 
relying  upon  such  representations,  entered  into  the  contract 
It  is  something  like  the  question  which  has  frequently  arisen 
upon  the  meaning  and  effect  of  the  words  "  more  or  less," 
which  are  very  commonly  appended  to  the  expressed  or 
nominal  area  of  lands  stated  in  deeds  of  conveyance.  Such 
expressions  constitute  a  recognition  of  the  fact  that  measure- 
ments of  land,  even  by  skilled  persons,  are  apt  to  differ,  and 
that  men  of  intelligence  and  experience,  who  are  familiar 
with  the  premises,  may  not  agree  in  their  estimates;  and 
parties  who  purchase  land  in  bulk,  or  as  containing  an 
estimated  number  of  acres,  can  ordinarily  obtain  no  relief 
on  account  of  any  shortage  which  subsequent  accurate  meas- 
urement may  disclose.  But  the  introduction  of  the  words 
*^  more  or  less  "  or  "  about "  or  "  estimated,"  in  a  conveyance 
or  contract  for  conveyance,  does  not  afford  a  shield  against 
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liability  for  false  representations,  and  the  mere  fact  that 
a  deficiency  is  very  large  in  proportion  to  the  supposed  quan- 
tity is  often  treated  as  in  itself  evidence  of  fraud  or  of 
mutual  mistake.  In  such  case  the  purchaser  may  obtain  re- 
lief in  equity  by  rescission,  or  by  abatement  from  the  pur- 
chase price,  or,  if  the  purchase  price  has  been  paid,  and 
especially  if,  by  reason  of  any  act  on  part  of  the  grantor, 
rescission  has  been  made  impracticable,  he  may  have  his 
action  at  law  for  damages.  Paine  v.  Upton,  87  N.  Y.  327 
(41  Am.  Rep.  371)  ;  Lewis  v.  Hoeldtke  (Tex.  Civ.  App.),  76 
S.  W.  Eep.  309;  Covse  v.  Boyles,  4  N.  J.  Eq.  212  (38  Am. 
Dec.  514)  ;  Harrell  v.  Hill  19  Ark.  102  (68  Am.  Dec  202)  ; 
Triplets  v.  Alden,  26  Grat.  721  (21  Am.  Eep.  320)  ;  Hohack 
r.  Kilgores,  26  Grat  442  (21  Am.  Rep.  317)  ;  Camp  v.  Nor- 
fleet's  Adnix,  83  Va.  380  (5  S.  E.  Rep.  374)  Fiske  v. 
Fleming's  Syndic,  15  La.  202 ;  Estes  v.  Odom,  91  Ga.  600 
(18  S.  E.  Rep.  355);  Anthony  v.  Oldacre,  (Va.)  4 
Call,  489 ;  Cravens  v.  Kiser,  4  Ind.  512 ;  Blessing's  Case, 
(Va.)  1  Rob.  287;  Crislip  v.  Cain,  19  W.  Va.  438; 
Wilson  V.  Randall,  67  N.  Y.  338;  McCandless  v. 
Young,  96  Pa.  289;  Baltimore  v.  Smith,  54  Md.  187  (39 
Am.  Rpp.  374) ;  Hosleton  v.  Dickinson,  51  Iowa,  244. 
Anthony  v.  Oldacre,  supra,  affords  an  early  exam- 
ple in  this  country  of  the  application  of  the  principle 
stated.  Anthony  sold  the  land  as  "  supposed  to  contain  300 
acres  more  or  less  as  he  bought  it,"  but  refused  to  guarantee 
the  quantity ;  declaring  that,  as  he  bought  it  without  measure- 
ment, he  would  sell  it  in  the  same  way.  It  was  proven  that 
after  making  his  purchase,  and  before  the  sale  by  him,  he 
had  discovered  the  tract  contained  much  less  than  300  acres, 
which  fact  he  did  not  disclose  to  his  vendee.  This  was 
held  to  be  such  fraud  as  would  entitle  the  vendee  to  compen- 
sation. In  Baltimore,  etc.,  v.  Smith,  supra,  the  contract 
called  for  a  sale  of  a  tract  containing  "  about  65  acres,"  but 
it  was  found  to  contain  less  than  40  acres.  The  court  says : 
"  But  what  is  the  force  and  effect  of  the  qualifying  words. 
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Does  it  import  that  quantity  was  not  a  material  part  of  the 
contract?  And  can  the  court  so  declare  as  a  conclusion  of 
law  ?  We  think  not.  The  force  of  the  qualifying  word,  we 
think,  is  simply  that,  while  the  parties  do  not  bind  them- 
selves to  the  precise  quantity  of  65  acres,  it  imports  that  the 
actual  quantity  is  a  near  approximation  to  that  mentioned.'' 

It  follows  from  these  considerations,  as  we  have  already 
suggested,  that  the  record  before  us  makes  no  such  clear  and 
undisputed  case  for  the  defense  that  this  court  can  say,  as 
a  matter  of  law,  that  the  errors  complained  of  were  without 
prejudice. 

V.  Complaint  is  also  made  of  the  instructions  as  a 
whole,  and  of  rulings  which  we  do  not  here  specifically  recite 
upon  the  admission  of  evidence,  but  we  shall  not  discuss 
them.  In  many  instances  the  exceptions  are  not  well  taken, 
while  others  involve  questions  not  likely  to  arise  upon  a  re- 
trial. It  is  to  be  said  of  the  instructions  as  a  whole  that'the 
trial  court,  in  its  commendable  anxiety  to  avoid  error  in  omit- 
ting any  element  needed  for  a  proper  explanation  of  the  rules 
to  be  observed  by  the  jury,  went  perhaps  to  the  other  extreme^ 
and  involved  the  issue  in  some  obscurity  by  an  unnecessary 
fuUness  and  repetition  of  statement,  but  we  think  there  was 
no  error  in  this  respect  which  would  call  for  a  reversal. 

The  fact  that  the  Texas  land  was  held  by  a  corporation^ 
and  that  the  exchahge  with  plaintiff  waa  affected  by  a  transfer 
to  him  of  the  capital  stock  of  the  corpjoration,  instead  of  by 

a  conveyance  of  the  land  itself,  has  been  the 
land:  fraud;  occasiou  01  Considerable  confusion  m  the  state- 
ments and  arguments  of  counsel  on  both  sides ; 
but  the  difficulty  thus  arising  pertains  to  the  tenns^ 
employed,  rather  than  to  the  essence  of  the  discussion. 
Speaking  generally,  the  defendants  were  the  corporation, 
the  ranch  was  its  sole  asset,  a  transfer  of  the 
capital  stock  was  in  fact  a  transfer  of  the  ranch,  and  what- 
ever served  to  increase  or  decrease  the  value  of  the  land 
increased  or  decreased  the  value  of  the  stock  in  precisely  the 
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same  ratio.  True,  the  title  has  remained  in  the  Clay  County 
Land  &  Cattle  Company  at  all  times,  but  in  the  form  of  its 
representative  —  the  capital  stock  —  the  ownership  has 
passed  from  the  defendants  to  plaintiff.  Hence  it  is  that 
representations  as  to  the  extent  or  quantity  of  the  land  have 
the  same  materiality  which  they  would  possess  had  they 
been  made  pending  a  transfer  of  the  title  by  ordinary  deed. 

For  the  reasons  stated,  a  new  trial  must  be  ordered,  and 
the  judgment  appealed  from  is  reversed. 


Addie  Achey,  Appellee,  v.  City  of  Makion,  Appellant. 


evidence:    change  of   walk.    In   an   action    for   injury 

126      47 

from  an  improperly  constructed  sidewalk,  negligence  on  the  part       J129  360 


of  a  city  cannot  be  proven  by  showing  a  change  in  the  walk  sub-  ,"J^^     ^ 

sequent  to  the  injury,  yet  if  such  evidence  is  competent  for  other  'n33   653 

purposes,  it  will  n9t  be  discredited  because  incidentally  disclosing  " 
such  change. 

Same.    Where  the  defendant  in  an  action  for  a  sidewalk  injury  intro- 

2  duced  photographs  of  the  place  of  accident,  it  was  competent  for 
plaintiff  on  rebuttal  to  show  changes  in  the  walk  between  the 
time  of  the  accident  and  the  taking  of  the  photographs. 

Instructions:    future   pain   and  suffering.    Where  there   was  evi- 

3  dence  that  at  the  time  of  the  trial  plaintiff  was  suffering  pain  from 
the  injury,  an  instruction  that  the  jury  should  allow  such  damages 
on  account  of  the  future  pain  and  anguish  as  the  evidence  war- 
ranted, was  correct,  although  the  injury  was  not  shown  to  be  per- 
manent. 

Refusal  of  instruction.    Where  the  negligence  charged  was  the  im-    . 

4  proper  construction  of  a  sidewalk  and  the  evidence  tended  to  sup- 
port the  allegation,  it  was  not  error  to  refuse  an  instruction  relating 
to  negligence  in  failing  to  repair. 

Negligence:    evidence.    In  an  action  for  injuries  from  an  abrupt  ap- 

5  proach  from  a  street  crossing  to  the  sidewalk,  the  evidence  of  the 
city's  negligence  is  reviewed  and  held  sufficient  to  take  the  case 
to  the  jury. 

Appeal  from  Lirm  District  Court. —  Hon.  J.  H.  Pbeston, 

Jndfi^e. 
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TeIDAT,    IN'OVEMBEB    18,    1904. 

Action"  to  recover  damages  for  a  personal  injury.  Plain- 
tiff alleges  that  Thirteenth  street  is  one  of  the  public  thorough- 
fares of  the  defendant  city,  and  is  paved  with  asphalt  She 
claims  that  about  July  1,  1902,  the  defendant  carelessly  and 
negligently  erected,  and  thereafter,  and  down  to  the  time  of 
her  alleged  accident  and  injury,  maintained,  a  wooden  ap- 
proach from  the  street  paving  on  said  street  to  the  west  curb 
thereof ;  that  said  approach  was  about  five  feet  in  length,  the 
west  end  resting  upon  the  curbstone,  and  the  east  end  resting 
upon  a  piece  of  timber  four  inches  square,  which,  in  turn, 
rested  upon  the  top  of  the  street  paving.  She  further  says 
that  on  the  night  of  July  30,  1902,  while  she  was  walking 
across  Thirteenth  street  from  the  east  toward  said  appiroach, 
she  sfruck  her  foot  against  the  street  end  thereof,  causing 
her  to  fall  violently  upon  the  platform' of  said  approach; 
that  no  light  had  been  provided  at  the  crossing  of  said  street, 
and  that  she  did  not  see  said  approach,  or  know  of  its  ex- 
istence ;  that  her  fall  was  without  negligence  on  her  own  part. 
She  then  alleges  bodily  injuries,  pain,  and  mental  anguish  as 
a  result  of  such  fall.  The  defendant  denied  generally. 
From  a  verdict  and  judgment  in  favor  of  plaintiff,  the  de- 
fendant appeals. —  AfjfirmecL 

Voris  &  Haas,  for  appellant. 

F.  L.  Anderson  and  Smith  &  Smith,  for  appellee. 

Bishop,  J. —  I..  Appellant  complains  of  errors  alleged 
to  have  been  committed  in  connection  with  the  introduction 
of  the  evidence,  and  we  notice  such  thereof  as  are  presented 

in  argument     Mrs.  Jack,  a  witness  for  plain- 
changed       tiff,    having   testified   that   she   lived   on    the 
comer    of    Thirteenth    and    the    intersecting 
street,  said  that  the  approach  in  question  was  put  in  some 
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time  in  July,  and  that  it  remained  there  two  or  three  weeks. 
She  then  said  that  the  husband  of  plaintiff  called  upon  her, 
and  told  her  of  the  injury  to  his  wife;  that  at  the  time  of 
such  call  the  approach  had  been  taken  down.  She  was  then 
interrogated  as  to  the  time  it  was  taken  down  with  reference 
to  the  time  plaintiff  was  said  to  have  been  injured,  and  she 
was  allowed  to  answer  over  the  objection  of  defendant.  W© 
think  that  in  this  there  was  no  error.  Evidently  plaintiff 
was  seeking  to  prove  by  the  witness  that  she  was  familiar 
with  the  original  construction  of  the  approach,  that  it  was 
dangerous,  and  that  the  danger  continued  down  to  and  after 
the  accident  complained  of.  That  such  was  proper  .there  can 
be  no  doubt.  While  it  is  not  competent  to  prove  negligence 
on  the  part  of  a  city  by  showing  changes  or  repairs  in  a 
sidewalk  made  subsequent  to  an  alleged  a'ccident,  yet  it  does 
not  follow  that  evidence  otherwise  competent  must  be  rejected 
because  incidentally  it  may  be  made  to  appear  that  a  change 
had  subsequently  taken  place.  In  this  case  the  prejudice,  if 
any  there  was,  could  have  been  corrected  by  an  instruction ; 
but  none  was  asked  on  the  subject*  What  has  just  been  said 
has  equal  application  to  the  evidence  of  J.  F.  Jack  and 
George  Bowman,  objected  to  for  a  like  reason. 

Plaintiff,  in  rebuttal,  also  introduced  several  witnesses 
to  testify  as  to  changes  in  the  approach  made  after  the 
alleged  accident,  and  they  were  allowed  to  testify  over  the 

objections  of  defendant.  As  defendant,  in  mak- 
ing out  its  case,  had  introduced  in  evidence 
photographs  of  the  street  showing  the  approach,  it  was  com- 
petent for  plaintiff  to  show  in  rebuttal  what,  if  any,  changes 
had  taken  place  or  had  been  made  between  the  time  of  the 
accident  and  the  time  of  taking  the  photographs.  We  imder- 
stand  this  was  the  purpose  of  the  evidence  objected  to,  and 
we  think  it  was  proper. 

II.  In  the  eighth  instruction  the  court  told  the  jury 
that,  if  plaintiff  was  found  entitled  to  recover,  "  you  will  al- 
low her     *     *     *     for  all  such  pain  and  anguish  you  find 

Vol.  120  Ia. 
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from  the  eviderfce  it  is  reasonably  certain  she  will  suffer  in 

the    future."     Of    this    instruction    appellant 

8.  Instbuctions:  ,    .  j  ^       ^i  j.i_    i.  xi_ 

future  pain  complains,  and  for  the  reason  that  there  was  no 
*  evidence  making  it  reasonably  certain  that  the 
plaintiff's  injuries  were  permanent.  Evidently  counsel  for 
appellant  have  misconceived  the  purpose  and  scope  of  the  in- 
struction. As  we  read  it,  it  assumes  that  there  may  be  a 
finding  that  pain  and  suffering  on  tlie  part  of  plaintiff  will 
continue  for  some  time  into  the  future.  It  does  -not  submit 
the  question  of  permanency  of  injury,  nor  was  such  question 
otherwise  submitted.  In  her  petition  the  plaintiff  alleges 
not  only  past  and  present  pain  and  suffering,  but  that  such 
will  continue  in  the  future,  and  there  was  evidence  tending 
to  prove  that  at  the  time  of  the  trial  plaintiff  still  suffered 
from  her  injuries,  and  that  she  would  continue  to  so  suffer 
for  some  time  in  the  future  —  whether  permanently  or  not, 
the  physicians  who  testified  could  not  answer.  Such  evi- 
dence, in  view  of  the  issues,  warranted  the  instruction  as 
given.  Bailey  v,  CenierviUe,  108  Iowa,  28 ;  Jordan  v.  Rail- 
road, 124  Iowa,  177;  Railroad  v,  Jones,  49  Fed.  Rep.  343 
(1  C.  C.  A.  282).  The  cases  of  Stmltz  v.  Griffith,  103  Iowa, 
150;  and  Van  Bergen  t?.  Evlherg,  111  Iowa,  139,  are  not  in 
point.  In  neither  of  those  cases  did  the  damages  claimed 
have  any  reference  to  the  future. 

III.  The  defendant  requested  that  the  jury  be  in- 
structed that  the  plaintiff  could  not  recover  "  unless  you  find 
from  a  preponderance  of  the  evidence  that  the  said  street  had 

4.  Rbpusal  Of     ^^^  unsafe  for  such  a  length  of  time  prior 
INSTBUCTIONS.  ^  ^^  j^^  ^£  ^^  m^Mvy  that  the  officers  of 

the  city,  in^the  exercise  of  reasonable  diligence,  should  have 
known  thereof."  The  request  was  refused,  and  in  the  fifth 
instruction  the  jury  was  told,  in  substance,  that  it  was  the 
duty  of  the  city  to  construct  and  maintain  the  approach  in  a 
reasonably  safe  condition,  etc.,  and  that,  if  it  had  not  done 
so,  it  might  be  held  liable.  In  this  there  was  no  error.  The 
negligence  charged  was  improper  construction  and  mainte- 


A'uv.  1904 J        AcHEY  V.  City  of  Marion.  51 

nance,  not  a  want  of  repair.  The  evidence  tended  to  support 
the  allegation,  and  the  court  rightfully  submitted  the  case  as 
made.  Weber  v.  Creston,  75  Iowa,  16 ;  Ford  v,  Des  Moines, 
106  Iowa,  94. 

IV.  Appellant  insists  that  a  case  of  actionable  negli- 
gence was  not  made  out.  That  the  approach  was  built  by 
the  city  appears  without  conflict.  The  evidence  tends  to 
show  that  such  approach  was  about  five  feet  in  width,  and 
extended  out  into  the  street  on  the  line  of  a  regular  crossing 
thereof;  that  the  street  end  of  the  same  presented  an  abrupt 
^  ^  elevation  of  five  or  six  inches  above  the  surface 

5.  Nbgligsncx: 

evidence  Qf  fj^^  pavement ;  that  no  light  was  maintained 
at  the  crossing,  and  that  in  the  darkness  the  existence  of  the 
approach  was  not  discernible.  Surely,  this  was  sufficient 
to  entitle  plaintiff  to  have  the  question  of  negligence  sub- 
mitted to  the  jury.  It  may  be  true,  as  shown  by  defendant, 
that  it  was  an  easy  step  from  the  pavement  up  on  the  ap- 
proach, but  this  presupposes  knowledge  of  the  existing  condi- 
tions. The  jury  undoubtedly  believed  that  in  the  case  of  a 
traveler  crossing  the  street  in  the  dark,  and  ignorant  of  the 
condition  of  the  approach,  it  might  be  expected  that  an  acci- 
dent would  happen  in  that  his  foot  would  be  likely  to  come 
in  contact  with  the  end  of  the  approach.  The  question 
whether  plaintiff  was  exercising  proper  care  at  the  time  was 
also  one  for  the  jury,  and  was  submitted  under  proper  in- 
structions. 

V.  It  is  said  that  the  verdict  was  excessive  in  amount. 
This  point  was  urged  in  a  motion  for  new  trial  made  to  the 
court  below,  and  which  was  joverruled.  We  cannot  say  that 
there  was  an  abuse  of  discretion.  At  the  time  of  her  injury 
plaintiff  was  pregnant,  and  it  was  necessary  for  her  to  remain 
in  bed  until  the  birth  of  her  child,  some  two  months  later, 
and  for  a  (considerable  period  of  time  thereafter.  The  char- 
acter and  extent  of  her  injuries,  and  the  pain  and  suffering 
endured  by  her,  and  the  consequences  reasonably  to  be  ap- 
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prehended  in  the  future,  are  all  such  as  that  the  action  of  the 
trial  court  may  very  well  have  found  justification. 

As  one  of  the  grounds  of  damage,  however,  plaintiff 
claimed  for  expenses  paid  out  for  medical  attendance  and 
treatment  in  the  sum  of  $75,  and  such  element  of  damage 
was  submitted  to  the  jury.  It  is  now  conceded  by  counsel 
for  plaintiff  that  she  was  not  entitled  to  recover  on  such 
ground,  and  the  offer  is  made  to  remit  from  the  judgment 
as  rendered  the  said  sum  of  $75.  Accordingly,  the  judg- 
ment should  be  reduced  by  that  sum,  and,  upon  the  cause 
being  remanded,  the  judgment  entry  will  be  so  modified. 
In  all  other  respects  the  judgment  is  right^  and  it  is  affirmed. 


Anna  Fitzgibbons,  Appellee,  v.  Merchants  and  Bankbbs 
Mutual  Fibb  Insurance  Company,  Appellant. 

Fire  insurance:    incumbrance  of  property:    forfeiture.    The  mere 

1  accumulation  of  interest  upon  a  mortgage  of  which  an  insurance 
company  was  advised  at  the  time  it  accepted  the  risk,  will  not  work 
a  forfeiture  of  a  policy  under  a  clause  warranting  against  incum- 
brances. 

Forfeiture  of  policy.    A  judgment  of  foreclosure  of  a  mortgage  cover- 

2  ing  a  part  only  of  insured  property  to  which  the  company  consented, 
will  not  work  a  forfeiture  of  the  policy  under  a  provision  therein 
that  the  company  should  not  be  liable  if  suit  for  foreclosure  be 
instituted  or  one  in  which  the  title,  ownership,  or  possession  "of 
the  property"  insured  is  involved  or  called  in  question. 

False  representations.    The  defense  of  fraud  in  a  suit  on  an  insurance 

3  policy  cannot  be  predicated  on  a  representation  in  the  proofs  of 
loss  that  there  was  no  suit  pending  or  foreclosure  affecting  the 
title,  although  a  mortgage  to  which  the  company  assented  had  in 
fact  gone  to  judgment  of  foreclosure  prior  to  the  loss. 

Appeal  from  Polk  District  Court. —  Hon.  W.  !!•  If  cHenrt, 

Judge. 

Saturday,  November  19,  1904. 
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Action  on  a  policy  of  insurance  against  loss  by  fire. 
Prom  a  judgment  for  the  plaintiff  upon  a  directed  verdict, 
the  defendant  appeals. —  Affirmed. 

C.  E.  Camphell,  for  appellant. 

Carr,  Hewitt,  Parker  &  Wright,  for  appellee. 

Weaveb^  J.-^  Under  date  of  August  9,  1897,  the  de- 
fendant insuranoe  company  issued  to  the  plaintiff  a  policy  in- 
demnifying her  against  loss  or  damage  by  fire  on  her  frame 
dwelling  house  in  the  sum  of  $850,  and  on  household  furni- 
ture in  the  sum  of  $500.  The  principal^  office  of  the  de- 
fendant has  at  all  times  been  in  the  city  of  Des  Moines,  Iowa, 
and  the  insured,  property  was  located  in  the  adjacent  town 
of  Valley  Junction.  The  policy  was  issued  for  a  term  of 
six  years,  and  the  premium  thereon  was  made  payable  in 
yearly  installments  or  assessments.  On  May  12,  1902,  the 
insured  property  was  destroyed  by  fire.  All  the  matured 
assessments  or  installments  of  the  premium  had  been  duly 
paid,  and  it  is  conceded  that  plaintiff  has  furnished  to  the 
defendant  due  proofs  of  her  loss,  and  that  such  loss  upon  the 
building  amounts  to  $700,  and  upon  the  personal  property  to 
$500.  The  defendant  is  therefore  admittedly  liable  to  the 
plaintiff  upon  the  policy  in  suit  in  the  sum  of  $1,200,  unless 
it  is  relieved  from  such  obligation  by  reason  of  matters 
pleaded  in  its  answer.  These  defenses  will  be  severally  no- 
ticed in  the  further  progress  of  this  opinion. 

I.  It  is  alleged  that  at  the  time  the  policy  was  issued 
there  was  a  mortgage  to  the  amount  of  $400  outstanding 
upon  the  real  estate  of  which  the  house  formed  a  part^  and, 
1.  FntE  iwsOT-  while  it  is  admitted  that  the  company  was 
brance  of  fully  adviscd  of  that  fact  when  it  issued  the 
fcitTire.  *  policy,  it  is  said  that  plaintiff  allowed  the  debt 
to  be  materially  increased  by  interest  accrued  and  penalties, 
and  thereby  worked  a  forfeiture  of  the  policy.     The  clause 
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of  the  policy  on  which  this  defense  is  based  is  in  words  as 
follows : 

It  is  hereby  agreed  and  is  by  the  assured  expressly 
warranted  that  the  insured  is  the  sole  and  unconditional 
owner  of  the  property  described  in  this  policy ;  that  there  is 
no  lien  or  incumbrance  upon  said  property  5  *  *  *  that 
no  change  or  alteration  shall  be  made  in  the  title,  interest  of 
the  assured  *  *  *  either  by  sale,  agreement  to  sell  or 
contract  of  sale,  legal  process  or  otherwise,  *  *  *  and 
that  any  breach  or  failure  of  any  of  these  warranties,  or 
any  violation  of  any  of  the  terms  or  conditions  of  this  policy, 
or  failure  to  comply  with  the  requirements  hereof,  shall 
render  this  policy  void,  provided  that  if  it  be  otherwise  stated 
in  writing  in  the  application,  or  if  written  notice  of  any 
facts  inconsistent  with  these  warranties,  or  any  of  them  be 
given  to  the  Secretary  at  the  Company's  office  in  Des  Moines, 
Iowa,  and  endorsed  upon  this  policy  in  writing,  and  such 
warranty  or  warranties  be  thus  expressly  modified,  then  the 
assured  shall  be  bound  by  these  warranties,  only  as  thus 
modified. 

This  defense  is  not  specially  urged  in  argument, 
and  is  evidently  without  merit  The  mere  accumulation  of 
interest  upon  a  mortgage,  of  which  tKe  company  was  advised 
when  it  entered  into  the  conta^ct,  will  not  work  a  forfeiture. 
To  hold  otherwise  is  to  say  that  an  insurance  company  may 
insure  mortgaged  property,  collect  the  premium,  and  at  the 
end  of  twenty-four  hours  repudiate  its  contract  because  the 
lien  has  been  increased  by  another  day's  interests  The  lan- 
guage of  the  policy  is  not  fairly  capable  of  the  interpretation 
which  the  answer  seeks  to  place  upon  it. 

II.  The  policy  also  provided  that  the  company  shall 
not  be  liable  thereon  "  if  suit  for  foreclosure  or  in  which  the 
title,  ownership  or  possession  of  the  property  insured  is  in- 
2  FoRpKiTuiiB  volved  or  called  in  question,  be  instituted." 
OF  POLICY.  j^  gjg^  provides  that  the  assured  warrants  and 
agrees  that  "  no  lien  or  incumbrance  shall  fall  or  he  placed  " 
on  the  property.  The  defendant  alleges  that  in  February, 
prior  to  the  fire,  a  suit  was  instituted  for  the  foreclosure  of 
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the  mortgage  existing  upon  the  real  estate,  and  that  said  suit 
was  prosecuted  to  judgment  on  or  about  March  15,  1902. 
It  is  also  further  alleged  that  plaintiff  permitted  a  judgment 
to  be  entered  against  her  prior  to  the  fire,  to  the  amount  of 
over  $700,  which  judgment  became  a  lien  on  the  real  estate, 
and  that  by  reason  of  said  foreclosure  suit  and  said  judgment 
lien  the  policy  was  forfeited.  The  judgment  to  which  ref- 
erence is  here  made  is  evidently  the  judgment  obtained  in  the 
foreclosure  proceedings.  Forfeiture  clauses  are  not  favored 
by  the  courts,  and  will  be  strictly  construed.  Now,  the  con- 
dition of  forfeiture  which  this  policy  provides  is  the  insti- 
tution of  foreclosure  proceedings  against  the  "  property  in- 
sured." The  "  property  insured  "  consists  in  part  of  the 
dwelling  house  covered  by  the  mortgage,  and  in  part  of  per- 
sonal property  to  which  no  mortgage  or  other  lien  has  ever 
attached;  and  the  foreclosure  proceeding  did  not,  there- 
fore, involve  the  property  insured,  and  no  forfeiture  resulted. 
This  principle  was  announced  and  approved  by  us  in  Bom 
V.  Ins.  Co.,  110  Iowa,  879.  In  that  case,  as  in  this,  the 
insured  property  consisted  both  of  real  and  personal  property, 
and  contained  a  clause  reciting  that,  "  if  the  property  shall 
hereafter  become  mortgaged  or  encumbered  or  upon  the  com- 
mencement of  foreclosure  proceedings,"  then  the  "  policy 
shall  be  null  and  void."  An  action  having  been  brought  to 
recover  for  a  loss  by  fire,  the  company  proved  that,  after 
taking  out  the  insurance,  plaintiff  had  placed  several  mort- 
gages upon  the  insured  personal  property ;  and  it  was  claimed 
that  this  fact  worked  a  forfeiture  of  the  indemnity,  and  no 
recovery  could  be  had  upon  the  policy.  To  this  contention 
we  said :  "  It  is  a  familiar  rule  that  forfeitures  are  not 
favored,  that  contracts  will  be  strictly  construed  to  avoid 
forfeitures,  and  that  the  burden  is  upon  him  who  claims  a 
forfeiture  to  clearly  show  that  he  is  entitled  to  it.  The 
language  of  the  policy  is,  '  or  if  the  property  shall  hereafter 
become  mortgaged  or  encumbered,  the  policy  shall  become 
null  and  void.'     It  is  the  property,  not  a  part  of  it,  not  the 
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real  nor  the  personal,  but  the  whole  property,  the  mortgaging 
of  which  renders  the  policy  void.  *  *  *  The  property  is 
without  qualification,  and  we  think  it  must  be  held  to  refer 
to  all  the  property  insured,  and  therefore  mortgaging  or  in- 
cumbering a  part  of  it  did  not  work  a  forfeiture  of  the  entire 
policy."  Applying  the  rule  thus  aJ)proved  to  the  case  befoi'e 
us,  the  foreclosure  proceedings,  being  directed  against  a  part 
only  of  the  property  insured,  did  not  have  the  effect  to  avoid 
the  contract.  It  may  be  said,  also,  as  to  the  decree  entered 
in  said  proceedings,  that  it  did  not  have  the  effect  to  create 
any  new  lien  upon  the  property  insured.  Its  effect  was 
simply  to  confirm  and  establish  the  lien  of  the  mortgage  to 
which  the  company  had  already  assented.     The  plea  of  for^ 

feiture  on  the  grounds  stated  is  unavailing.  Greenlee  v.  Ins. 
Co.,  102  Iowa,  429. 

III.  It  is  next  alleged  that  plaintiff  was  guilty  of 
fraud  and  false  swearing  in  making  up  her  proofs  of  loss. 
It  appears  that  the  blank  proofs  furnished  by  the  company 
J  p^^j^  j^p,^^  for  the  use  of  plaintiff  contained  a  question 

siHTATioii.  gg  follows :  "  Is  there  suit  involving  the  title 
of  the  property  or  foreclosure  now  pending  ? "  to  which  she 
answered,  "  I  believe  not."  This  response  affords  no  founda- 
tion for  the  alleged  defense.  There  was  no  foreclosure  suit 
pending.  The  suit  which  had  before  been  instituted  had 
been  prosecuted  to  a  final  decree,  and  the  forecilosure  had 
become  an  accomplished  fact,  nearly  two  months  before  the 
fire  occurred,  and  the  answer  of  the  plaintiff  to  the  question 
asked  was  literally  true,  all  of  which  it  is  evident  the  de- 
fendant well  knew. 

IV.  The  plaintiff,  in  reply,  pleaded  a  waiver  of  the 
alleged  forfeiture,  and  an  election  by  the  company  to  con- 
tinue the  contract  in  force.  Upon  the  rulings  of  jthe  trial 
court  in  admitting  and  refusing  testimony  in  reference  to 
the  issue  thus  tendered,  errors  are  assigned,  and  to  these 
alleged  errors  arguments  of  counsel  are  principally  directed. 
Having  found  that  none  of  the  several  defenses  set  up  by 


,^  ^ 
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the  defendant  have  support  in  the  record,  it  is  unnecessary 
for  us  to  decide  whether  the  matters  stated  in  the  reply  would 
have  amounted  to  a  waiver. 

The  judgment  of  the  district  court  was  right,  and  it  is 
affirmed. 


Mary  M-  Murphy,  Adm'x,  etc.,  Appellant,  v.  W.  T.  Mur-  fi48 9 

pbY  &  Co.,  H-  A.  DuER,  ET  AL.,  Appellees,  and 

Mary  M.  Murphy,  Adm'x,  etc.,  Appellant,  v.  W^  T.  Mur- 
phy &  Ca,  A.  L.  RiSELY,  ET  AL.,  Appellees. 

Bankruptcy ;    preference:    limitations.    Under  the  bankruptcy  law 

1    of  1898,  it  is  the  transfer  of  the  property  which  is  made  an  act  of 

bankruptcy  and  not  the  recording  of  the  instrument;  and  the  four 

months  within  which  a  preference  may  be  avoided  by  the  trustee 

commences  to  run  at  the  time  the  transfer  was  made. 


The  amendment  of  1903,  by  which  the  four  months*  clause  of 

2  the  bankruptcy  act  is  made  to  count  from  the  date  of  the  recording 
of  the  instrument  rather  than  its  execution  and  delivery,  is  not 
retroactive,  nor  does  it  affect  previous  constructions  of  the  statute, 
but  limits  the  time  within  which  proceedings  may  be  instituted. 

Mortgages:    avoidance:    rights  of  creditors.    The  provision  of  the 

3  bankruptcy  act  that  "claims,  which  for  want  of  record  or  other 
reasons  would  not  have  been  valid  liens  against  creditors  of  the 
bankrupt,  shall'  not  be  liens  against  his  estate,"  refers  to  the  va- 
lidity of  liens  under  the  State  law ;  and  a  creditor  existing  when  a 
mortgage  is  executed  must  have  acquired  a  lien  on  the  mortgaged 
property,  by  attachment  or  otherwise,  prior  to  notice  of  the  mort- 
gage to  entitle  him  to  question  its  validity;  but  a  subsequent  cred- 
itor may  attack  it  on  the  ground  that  he  was  fraudulently  induced 
to  extend  credit. 

Same.    Conveyances   by  a   bankrupt  can  be  avoided   on  the  ground 

4  that  they  were  given  to  hinder  and  delay  creditors,  only  when 
made  within  four  months  prior  to  the  filing  of  the  petition  in 
bankruptcy. 

Appeal  from  Wright  District  Court —  Hon.  J.  H.  Richabd, 

Judge. 
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Tuesday,  Novembeb  22,  1904. 

Actions  in  equity  to  foreclose  chattel  mortgages..  The 
cases  were  tried  together  in  the  court  below,  and  have  been 
submitted  together  in  this  court.  They  may  be  disposed 
of  in  one  opinion.  In  the  action  first  entitled  it  was  alleged 
that  on  October  23,  1901,  the  defendants  Murphy  executed 
and  delivered  to  Hanorah  Murjdiy,  then  living,  their  prom- 
issory note  for  the  sum  of  $1,510,  due  in  one  year,  and  a 
chattel  mortgage  to  secure  the  same,  such  mortgage  covering 
the  entire  stock  of  goods  then  owned  by  them,  and  situate  in 
Woolstock,  Wright  County ;  that  said  mortgage  was  filed  for 
record  February  22,  1902.  H.  A.  Duer,  sheriff,  and  the 
La  Porte  Woolen  Mills,  were  made  parties  defendant,  it  being 
alleged  as  to  them  that  the  former,  under  an  execution  issued 
out  of  the  district  court  upon  a  judgment  in  favor  of  the 
latter  and  against  Murphy  &  Co.,  had  levied  upon  and  taken 
into  possession  said  stock  of  goods,  and  refused  to  surrender 
the  same  to  plaintiff.  A  receiver  was  prayed  for,  and  tlie 
defendants  Murphy  appeared  and  consented  to  the  appoint- 
ment of  such  receiver.  The  defendants  Duer  and  La  Porte 
Woolen  Mills  appeared  and  answered,  setting  up  the  judg- 
ment against  defendants  Murphy,  the  execution  in  the  hands 
of  the  former,  and  the  levy  thereof  on  the  stock  of  goods  as 
of  date  February  25,  1902.  It  was  then  alleged  that  the 
mortgage  to  plaintiff,  if  any  such  in  fact  existed,  was  made 
to  hinder  and  delay  creditor^,  was  without  consideration, 
fraudulent  and  void.  A  receiver  was  appointed,  who  sub- 
sequently made  sale  of  the  stock  of  goods  under  order  of 
court,  realizing  therefrom  the  sum  of  $1,775.38;  the  re- 
ceiver's compensation  and  that  of  his  attorneys  to  be  de- 
ducted therefrom.  Thereafter  L.  J.  Clark,  trustee  in  bank- 
ruptcy, intervened,  alleging  that  on  April  18,  1902,  the  de- 
fendants Murphy  were  adjudged  bankrupts  in  the  District 
Court  of  the   United   States;   alleginfi:  his   appointment  as 
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trustee,  and  that  the  mercantile  indebtedness  of  said  de- 
fendants amounted  to  more  than  $4,000,  and  that  said  de- 
fendants were  and  are  insolvent  The  giving  and  recording 
of  said  mortgage  was  alleged  to  have  been  an  act  of  bank- 
ruptcy, and  judgment  was  demanded  as  against  all  parties 
for  the  fund  in  the  hands  of  the  receiver.  The  further  aver- 
inents  of  facts  in  the  petition  of  intervention,  as  far  as  ma- 
terial, will  be  noted  in  the  opinion. 

In  the  action  last  above  entitled  it  was  alleged  by  plain- 
tiff that  on  October  23,  1901,  the  defendants  Murphy  exe- 
cuted and  delivered  to  Hanorah  Murphy  their  other  promis- 
sory note  for  the  sum  of  $1,500,  due  in  one  year,  and  a  chat- 
tel mortgage  to  secure  the  same,  such  mortgage  covering  the 
entire  stock  of  goods  owned  by  them  and  situate  in  the  town 
of  Biiierim,  Calhoun  Coupty;  that  said  mortgage  was  filed 
for  record  February  22,  1902.     A.  L.  Risely,  sheriff,  and 
Henderson  &  Guinter  were  made  defendants,  the  allegations 
as  to  them  being  substantially  th^se  made  against  defendants 
Duer  et  al.  in  the  case  first  referred  to.     In  this  action  a 
receiver  was  also  prayed  for  and  appointed,  and  he  subse- 
quently made  sale  of  the  stock,  realizing  therefrom  the  sum 
of  $1,238.06 ;  the  receiver's  compensation  and  that  of  his  at- 
torneys to  be  deducted  therefrom.     The  defendants  Hender- 
fson  &  Guinter  also  made  answer  substantially  as  did  the  de- 
fendants Duer  et  al,  in  the  case  first  referred  to.     Other  cred- 
itors also  intervened,  alleging  demands  against  the  defendants 
Murphy,  charging  fraud,  etc.,  and  demanding  equitable  re- 
lief.    L.  J.  Clark,  trustee  in  bankruptcy,  also  intervened  in 
this  case,  making  allegations  as  in  the  other  case.     The  cases 
having  been  tried,  the  court  ordered  judgment  in  each  case 
in  favor  of  plaintiff  as  against  defendants  Murphy  for  the 
amount  of  the  notes  sued  upon  respectively.     It  was  then 
determined  and  decreed,  in  effect,  that  the  several  mortgages 
given  by  defendants  Murphy  to  plaintiff's  intestate  were 
violative  of  the  national  bankrupt  act,  and  the  same  were 
set  aside  in  favor  of  the  trustee  in  bankruptcy.     The  execu- 
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tion  levies  were  also  set  aside^  and  the  several  amounts  in 
the  hands  of  the  receiver,  after  payment  of  costs  and  ex- 
penses, to  be  adjusted  and  taxed,  were  ordered  paid  over  to 
said  trustee  in  bankruptcy.  The  plaintiff  alone  appeals  in 
each  case. —  Reversed. 

BirdscUl  &  Birdsdll  and  C.  M.  Nagle,  for  appellant 

Wesley  Martin,  J.  W.  McGrath,  and  Eugene  Schaffter, 
for  appellees. 

Bishop,  J. —  As  the  execution  and  intervening  creditors 
have  not  appealed,  it  is. clear  that  they  are  bound  by  the 
decrees  as  entered,  and  we  shall  have  no  occasion  to  take 
note  of  that  portion  of  the  record  devoted  to  the  several 
contentions  made  by  them.  The  complaint  of  appellant  in 
this  court  obviously  has  relation  to  that  portion  of  the  decree 
denying  to  her  foreclosure  and  the  application  of  the  fund 
in  court  to  the  payment  of  the  judgments  in  her  favor.  The 
contentions  of  the  intervener,  trustee,  etc.,  are  that  at  the 
time  of  the  giving  and  the  recording  of  the  mortgages  the 
defendants  Murphy  were  insolvent  in  fact ;  that  the  property 
covered  by  said  mortgages  was  all  the  property  owned  by 
sa'id  defendants;  that  by  the  filing  of  said  mortgages  for 
record  on  February  22,  1902,  the  defendants  Murphy  com- 
mitted an  act  of  bankruptcy,  the  same  occurring  within  four 
months  prior  to  the  filing  of  the  petition  in  involuntary  bank- 
ruptcy, which  occurred  on  March  18,  1902;  that  the  giving 
and  recording  said  mortgages  were  preferential  transfers,  and 
so  intended,  and  were  given  for  the  express  purpose  of  enab- 
ling the  mortgagee  to  secure  a  greater  percentage  of  her  debt 
than  other  creditors  of  the  same  class;  that  said  mortgages 
were  and  are  fraudulent  and  void  for  that  the  same  were 
given  by  insolvent  debtors  to  secure  pre-existing  indebtedness, 
and  to  hinder,  delay,  and  defraiid  other  creditors,  and  all 
with  the  knowledge  and  acquiescence  of  the  mortgagee,  and 
said  mortgages  were  purposely  withheld  from  record  to  con- 
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ceal  the  fact  of  the  existence  thereof,  and  to  enable  the  mort- 
gagors to  obtain  credit,  and  with  the  secret  understanding 
that  the  mortgagors  might  sell  the  property  for  their  own 
use  and  benefit,  and  without  accounting  for  the  proceeds 
thereof.  To  these  several  contentions  we  may  now  give  con- 
sideration. 

I.  That  the  property  covered  by  the  mortgagee  in  ques- 
tion was  substantially  all  the  property  owned  by  the  de- 
fendants Murphy  is  established  by  the  record.  So,  too,  it  is 
clear  that  said  defendants  were  indebted  at  the  time  in  an 
amount  in  the  aggregate  considerably  in  excess  of  the  value 
of  such  property.  The  charge  of  insolvency,  therefore,  has 
been  made  out. 

II.  The  intervener  does  not  question  the  execution  or 
the  delivery  of  the  mortgages.  It  will  be  observed  that  the 
instruments  were  not  filed  for  record  until  nearly  four  months 

1.  PRsnttKiffaes:  ^^^  the  date  of  their  execution.     It  appears 
limitation!.     ^^^  ^^  ^^^  meantime  the  death  of  Hanorah 

Murphy  had  occurred,  and  the  actual  filing  for  record  was 
by  this  plaintiff.  It  will  be  further  observed  that  it  is  the 
filing  of  the  mortgages  for  record  that  is  charged  as  the  act 
of  bankruptcy.  The  federal  statutes  in  force  at  the  time 
provide  (section  3a,  Act  July  1,  1898,  chapter  541,  30  Stat- 
ute 546  [U.  S.  Compiled  Statutes  1901,  page  3422])  that 
**'  acts  of  bankruptcy  by  a  person  shall  cojisist  of  his  having 
*  *  *  (2)  transferred,  while  insolvent,  any  portion  of 
his  property  to  one  or  more  of  his  creditors  with  intent  to 
prefer  such  creditors  over  his  other  creditors,"  and,  further 
(sections  60a,  60b,  30  Statute  562  [U.  S.  Compiled  Statutes 
1901,  page  3445]):  "A  person  shall  be  deemed  to  have 
given  a  preference  if,  being  insolvent,  he  has  *  *  * 
made  a  transfer  of  any  of  his  property,  *  *  *  and  the 
effect  of  the  enforcement  of  such  *  *  *  transfer  will  be 
to  enable  any  one  of  his  creditors  to  obtain  a  greater  percent- 
age of  his  debt  than  any  other  of  such  creditors  of  the  same 
class.     If  a  bankrupt  shall  have  given  a  preference  within 
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four  months  before  the  filing  of  a  petition,  ^  *  ^  2Lnd 
the  person  receiving  it  ^  *  *  shall  have  had  reasonable 
cause  to  believe  that  it  was  intended  thereby  to  give  a  pref- 
erence, it  shall  be  voidable  by  the  tnistee,  and  he  may  recover 
the  property  or  its  value  from  such  person.''  As  it  seems  to 
us,  the  language  employed  in  the  act  as  thus  quoted  presents 
an  all-sufiicient  answer  to  the  contention  that  the  mortgages 
in  question  may  be  voided  on  the  ground  of  preference.  It 
is  the  transfer  of  the  property  which  is  made  an  act  of  bank- 
ruptcy, and  not  the  recording  of  the  instrument  of  transfer, 
and  the  period  of  four  months  commences  to  run  from  the 
time  of  such  transfer.  In  re  Wright  (D.  C),  96  Fed.  Rep. 
187;  Dean  v.  Plane,  195  111.  495  (63  N.- E.  Rep.  274); 
Miller  v.  Schriver,  197  Pa.  191  (46  Atl.  Rep.  926)  ;  Batik  v. 
Johnson,  (Neb.)  94  N.  W.  Rep.  837. 

Conceding  that  there  may  be  cases  where  the  transfer 
cannot  be  said  to  be  complete  until  the  instrument  of  transfer 
has  been  filed  for  record,  either  because  delivery  is  accom- 
plished by  such  filing,  or  that  it  was  intended  that  the  transfer 
should  not  be  complete  until  the  filing  of  the  instrument,  yet 
no  such  question  can  arise  from  the  record  in  this  case. 
The  mortgages  ^vere  both  executed  and  delivered  at  the  same 
time,  and  it  affirmatively  appears  that  nothing  was  then  nor 
was  there  afterwards  anything  said  on  the  subject  of  the 
recording  of  the  same.  The  plaintiff  —  a  daughter  of  Han- 
orah  Murphy,  and  who  lived  at  home  with  her  mother  — 
took  possession  of  the  instruments  for  her  mother,  and  she 
testifies :  "  The  only  reason  T  can  give  for  not  recording 
sooner  was  that  it  was  overlooked.  The  last  few  months 
of  mother's  sickness  she  needed  so  much  attention  that  it 
was  overlooked.  T  never  thought  of  it  being  necessary  to 
record.  After  mother's  death  I  asked  my  attorney  what  to 
do,  and  he  told  me  to  record."  Moreover,  there  is  no  evi- 
dence in  the  record  from  which  the  conclusion  can  be  drawn 
that  Mrs.  Murphy  had  reasonable  cause  to  believe  that  a  pref- 
erence, such  as  would  be  violative  of  the  bankrupt  act,  was 
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intencled.  It  does  not  appear  that  she  Tyas  advised  as  to 
the  fact  of  insolvency.  At  best,  she  knew  that  the  defendants 
had  some  outstanding  bills  that  were  due,  and  that  the  hold- 
ers were  pressing  for  payment;  that  the  money  borrowed 
from  her  was  wanted  to  liquidate  such  bills. 

Counsel  for  appellees  call  attention  to  the  amendment 
to  subdivisions  "a''  and  "b"  of  section  60,  Act  July  1, 
1898  (chapter  641,  30  Statutes  562  [U.  S.  Compiled  Statutes 

1901,  page  3445]),  approved  February  5,  1903, 
*•  ^*"'  chapter  487,  section  13,  32  Statute  799  [U.  S. 

Compiled  Statutes  Supp.  1903,  page  416],  whereby  the  four- 
months  clause  is  made  to  count  from  the  date  of  the  record- 
ing of  the  instrument,  instead  of  from  the  date  of  the  execu- 
tion and  delivery  thereof;  and  further  doing  away  with  all 
question  of  belief  on  the  part  of  the  transferee.  And  it  is 
contended  that  such  amendment  should  be  given  application 
here  upon  the  theory  that  the  same  simply  recognizes  and 
puts  into  form  the  rule  theretofore  existing.  In  our  view, 
there  is  no  force  in  the  contention.  The  fact  of  the  amend- 
ment makes  it  clear  that  the  former  rule  should  be  construed 
according  to  the  plain  language  thereof,  and  there  is  nothing 
in  the  amendment  to  indicate  that  it  was  intended  to  have  a 
retroactive  eflfect. 

It  is  also  suggested  that  section  3b  of  the  bankrupt  act 
(30  Statutes  546  [U.  S.  Compiled  Statutes  1901,  page 
3422]),  is  authority  for  the  general  position  of  appellees. 
We  are  agreed  to  the  contrary.  The  effect  of  the  provision 
is  simply  to  authorize  the  filing  of  a  petition  in  bankruptcy 
at  any  time  within  four  months  after  the  recording  of  an 
instrument  whereby  a  preference  is  sought  to  be  accom- 
plished. It  is  a  statute  of  limitation  fixing  the  time  within 
which  bankruptcy  proceedings  may  be  commenced.  Sections 
60a  and  60b  (30  Statutes  562  [TJ.  S.  Compiled  Statutes 
1901,  page  3446]),  provide  what  transfers  may  be  avoided 
by  the  trustee.  There  is  no  conflict  between  the  sections,  and 
the  intention  is  clear. 


64  Murphy  v.  Mubphy  &  Co.         [126  Iowa 

IIL  Section  67a  of  the  bankrupt  act  (30  Statutes  564 
[U.  S.  Compiled  Statutes  1901,  page  3449] )  provides  that 
8.  MoBTCAcis:  "  claims  which  for  want  of  record  or  for  other 
r^h^?'  reasons  would  not  have  been  valid  liens  as 
ere  tors.  against  the  claims  of  the  creditors  of  a  bankrupt 
shall  not  be  liens  against  his  estate.''  The  subsection  thus 
quoted  has  reference  only  to  the  validity  of  lien  claims  under 
the  law  of  the  State  wherein  the  bankruptcy  proceedings  are 
pending.  Collier  on  Bankruptcy,  481.  In  this  State  an  un- 
recorded chattel  mortgage  is  valid  save  as  against  subsequent 
purdiasers  and  existing  creditors,  without  notice.  Code,  sec- 
tion 2906.  A  creditor,  existing  as  such  at  the  time  of  the 
execution  of  the  mortgage,  must  obtain  a  lien,  as  by  attach- 
ment or  otherwise,  upon  the  mortgaged  property,  before  no- 
tice, actual  or  constructive,  of  the  mortgage,  that  he  may  avail 
himself  of  the  benefit  of  the  statute.  Allen  v.  McCalld,  25 
Iowa,  464 ;  Kern  v.  Wilson,  82  Iowa,  407.  A  creditor  who 
becomes  such  after*  the  execution  of  a  mortgage,  and  before 
notice  thereof,  may  be  heard  to  assail  such  mortgage  on  the 
ground  of  fraud  in  that  he  was  induced  to  extend  a  credit 
that  would  not  otherwise  have  been  given.  Fox  v.  Edwards, 
38  Iowa,  215.  The  contention  of  appellees  in  the  respect 
now  under  consideration  may  be  disposed  of  by  saying  that 
the  record  makes  it  clear  that  no  creditor  had  acquired  a  lien 
upon  the  mortgaged  property  prior  to  the  filing  of  the  mort- 
gages for  record,  nor  is  it  made  to  appear  that  any  credit  was 
extended  \b  the  defendants  Murphy  between  the  date  of  the 
execution  of  the  mortgages  and  the  date  of  the  filing  thereof. 
•  IV.  Lastly,  we  come  to  the  question  whether  the  trus- 
tee may  be  heard  to  attack  the  mortgages  in  question  on  the 
ground  that  the  same  were  intended  to  hinder,  delay,  and 

defraud  creditors.     The  subject  comes  within 
the  provisions  of  section  67e  of  the  bankrupt  act 
of  July  1,  1898,  chapter  541,  30  Statutes  564  [U.  S.  Com- 
piled Statutes  1901,  page  3449],  and  a  mere  reading  of  the 
section  furnishes  the  answer  to  the  question.     "  All  convey- 
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ances,  transfers,  *  *  *  ^f  j^jg  property  *  »  * 
made  or  given  by  a  person  adjudged  a  bankrupt  *  *  * 
within  four  months  prior  to  the  filing  of  the  petition,  with 
the  intent  and  purpose  on  his  part  to  hinder,  delay,  or  de- 
fraud his  creditors,  shall  be  null  and  void/'  etc.  As  we 
have  seen,  the  mortgages  in  question  were  executed  and  de- 
livered about  six  months  before  the  filing  of  the  petition  in 
bankruptcy. 

Having  considered  all  the  questions  raised  by  the  record, 
^wie  conclude  that  the  trial  court  was  in  error  in  setting  aside 
the  mortgages  held  by  plaintiff,  and  in  ordering  the  pro- 
ceeds of  the  property  paid  over  to  the  intervener,  as  trustee 
in  bankruptcy.  As  the  exact  amount  in  the  hands  of  the 
receiver  appointed  by  the  trial  court  does  not  appear  from 
the  record,  the  cause  will  be  remanded  for  further  proceed- 
ino^  in  harmony  with  this  opinion. —  Reversed. 


The  State  of  Iowa,  Appellee,  v.  B.  D.  Rea,  Appellant. 

Criminal  law:    trial  by  jury:    waiver  of  right.    The  right  of  a  trial . 
by  jury  is  a  constitutional  guaranty  which  cannot  be  waived  by  a 
defendant  in  a  cHminal  case,  and  a  judgment  entered  on  a  trial 
to  the  court  will  be  reversed  on  appeal. 

Appeal  from  Emmett  District  Court. —  Hon.  W.  B.  Qua»- 

TON,  Judge. 

Wednesday,  November  23,  1904. 

The  opinion  states  the  case. 

Per  Curiam.' — This  case  has  been  submitted  upon  a 
transcript  of  the  record  in  the  court  belov^  and  without  argu- 
ments of  counsel.  It  appears  that  the  defendant  was  in- 
dicted by  the  grand  jury  of  Emmett  county  upon  the  charge 
of  doing  business  as  an  itinerant  physician  without  having 
procured  a  license  for  that  purpose,  contrary  to  the  provisions 
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of  Code,  section  2581.  Defendant  demurred  to  this  indict- 
ment on  the  ground  that  the  statute  referred  to  is  unconstitu- 
tional so  far,  at  least,  as  it  applies  to  one  who  has  been  duly 
admitted  to  the  practice  of  medicine  under  the  laws  of  the 
State.  The  demurrer  was  overruled,  and  defendant  entered 
a  plea  of  not  guilty..  Thereupon,  as  the  record  recites,  the 
parties  agreed  and  consented  to  waive  a  jury,  and  to  sub- 
mit the  cause  to  the  court  for  its  judgment  upon  an  agreed 
statement  of  the  facts.  Trial  was  accordingly  had  to  the 
court  without  a  jury,  and  the  defendant  found  guilty,  and 
adjudged  to  pay  a  fine  of  $300  and  costs.  The  defendant 
has  appealed  from  the  judgment  against  him,  and,  although 
neither  party  has  thought  it  worth  while  to  favor  this  court 
with  an  argument,  we  are  not  at  liberty,  as  we  would  be 
under  like  conditions  in  a  civil  action,  to  dismiss  the  appeal, 
but  must  inspect  the  record,  and  ascertain  whether  it  shows 
any  manifest  error  in  the  proceedings.  As  far  back  as  the 
case  of  State  v.  Carman,  63  Iowa,  132,  it  was  decided  that 
the  defendant  in  a  criminal  case  cannot  waive  a  ^"ury  or  con- 
sent to  trial  by  the  court,  and  that  judgment  thus  procured 
will  be  reversed  on  appeal.  The  substance  of  the  holding 
there  is  that  the  court  is  wholly  without  jurisdiction  to  hear 
or  try  an  issue  of  fact  in  a  criminal  case  without  the  aid  of 
a  jury,  and  that  the  consent  or  waiver  of  the  defendant  does 
not  estop  him  from  taking  advantage  of  the  error.  That 
case  has  since  been  followed  and  approved  in  Staie  v.  Lar- 
rigajn,  66  Iowa,  426;  State  v.  Twcker,  96  Iowa,  276;  State 
V.  Douglas,  96  Iowa,  308 ;  State  v.  Lightfoot,  107  Iowa,  351. 
The  provisions  of  our  State  Constitution  (article  1,  section 
10)  and  of  the  statute  (Code,  section  5338)  which  were  then 
deemed  controlling  of  the  question  remain  unchanged,  and, 
while  the  decisions  which  we  have  cited  were,  rendered  by  a 
divided  court,  the  doctrine  has  been  so  long  adhered  to,  and 
its  propriety  is  so  apparent,  that  we  are  not  ready  to  approve 
the  innovation. 

The  judgment  of  the  district  court  is  reversed. 
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Antoit  Ed  Alquist  v.  Eagle  Ibok  Woeks,  Appellant. 

Master  and  Servant:  evidence:  agent's  declarations.  In  a  per- 
sonal injury  action,  the  statements  of  an  agent  of  the  defendant 
relating  to  the  accident,  not  made  while  engaged  in,  the  perform- 
ance of  some  duty  pertaining  to  the  matter  to  which  the  state- 
ments relate,  and  which  involve  a  conclusion  that  the  plaintiff  was 
not  guilty  of  negligence,  were  inadmissible  in  proving  plaintiff's 
case  and  are  held  prejudicial,  although  under  the  record  the  same 
were  competent  on  rebuttal. 

Appeal  from  PoUc  District  Court. —  Hon.  W.  H.  McHenbt^ 

Judge. 

Wednesday,  November  23, 1904 

■ 

Suit  to  recover  for  personal  injuries  received  while  in 
the  service  of  the  defendant.  There  was  a  trial  to  a  jury, 
and  a  verdict  and  judgment  for  the  plaintiflf.  The  defendant 
appeals. —  Reversed. 

Dale  &  Harvisori',  for  appellant. 

Edmund  H.  McVey  and  John  O.  Park,  for  appellee. 

Sheewin,  J. —  This  is  an  ordinary  personal  injury 
action,  presenting  the  usual  questions  of  negligence  and  con- 
tributory negligence,  assumption  of  risk,  correctness  of  the 
instructions,  and  assailing  two  rulings  upon  the  introduction 
of  evidence.  Notwithstanding  the  simple  character  of  the 
action,  and  the  frequency  with  which  the  controlling  ques- 
tions involved  are  presented  to  this  court,  counsel  for  the  ap- 
pellant, with  great  labor  and  ability,  have  argued  the  case 
in  chief  in  an  argument  of  two  hundred  and  fifty-three  pages 
of  solid  matter,  and  in  reply  in  thirty-five  pages.  The  prin- 
cipal argument  makes  no  pretense  of  complying  with  the  rule 
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relating  to  the  presentation  of  cases  in  this  court,  and  the 
reply  is  but  a  feeble  attempt  in  that  direction.  We  assume 
that  the  main  argument  was  prepared  and  printed  before  the 
publieation  of  the  rules  in  November,  1903,  although  it  was 
not  filed  until  the  9th  o£  February,  1904;  otherwise  we 
should  strike  it  from  the  files  and  aflSrm  the  case  because  not 
properly  argued.  As  it  is,  we  shall  determine  but  one  ques- 
tion presented,  and  shall  tax  a  part  of  the  cost  of  printing 
the  arguments  to  the  appellant,  because  of  their  unnecessary 
length. 

The  defendant  is  a  corporation  operated  through  its 
agents  and  the  plaintiff  at  the  time  of  his  injury  was  employed 
to  operate  a  stationary  engine  which  was  used  for  running  the 
machinery  in  its  foundry.  He  was  directed  by  the  appel- 
lant's manager  to  move  a  certain  fan  which  was  run  by  a  belt, 
and  in  doing  so  he  received  the  injury  in  question.  On  the 
same  day,  but  several  hours  thereafter,  and  after  the  plain- 
tiff had  been  removed  to  his  own  home,  his  wife  went  to  the 
manager's  office  for  the  purpose  of  collecting  the  wages  then 
due  to  the  plaintiff  for  past  services;  and  while  there  she 
was  told  by  said  manager,  in  answer  to  her  question  whether 
it  was  her  husband's  "  fault  that  he  got  hurt,"  that  it  was 
not ;  "  that  he  couldn't  do  it  any  other  way.  He  was  told  to 
fix  that  thing."  This  conversation  the  plaintiff's  wife  was 
permitted  to  detail  to  the  jury  in  her  examination  in  chief, 
over  the  objection  of  the  appellant  It  is  manifest  that  this 
statement  of  the  manager  had  no  relation  to  the  payment  of 
the  money  then  due  for  the  husband's  services,  and  that  it 
was  incompetent,  under  the  general  rule,  and  under  our  own 
holding  in  McPherrin  v.  Jennings,  66  Iowa,  622.  The  latter 
part  of  the  statement  would  have  been  competent  in  rebuttal 
of  the  testimony  of  the  manager  that  he  did  not  direct  the 
plaintiff  to  move  the  fan,  and  were  this,  in  effect,  all  that 
the  statement  amounted  to,  we  would  not  reverse  the  case  on 
account  of  the  ruling,  because  it  would  then  be  a  question  of 
the  order  of  introducing  testimony,  and  nothing  more.     But 
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the  statement  was  much  broader  than  this,  and  involved  his 
conclusion  that  the  plaintiff  was  not  guilty  of  contributory 
negligence  in  obeying  his  orders  and  in  doing  the  work. 
That  it  was  prejtidicial  to  the  appellant  is  clearly  apparent. 

To  return  to  the  appellant's  arguments,  we  think  it 
should  be  taxed  the  cost  of  printing  at  least  two  hundred 
pages  thereof,  and  it  is  so  ordered. 

For  the  error  in  admitting  the  testimony  referred  to, 
the  case  is  reversed. 


State  of  Iowa  v.  Thomas  C.  Robinson,  Appellant. 

Murder:    poisoning:    indictment.    An  indictment  for  murder  effected 

1  by  means  of  a  felonious  administration  of  poison,  need  not  allege 
a  specific  intent  to  kill. 

> 

£xpert  evidence:    hypothetical  questions.    On  a  prosecution   for 

2  murder  effected  by  strychnine  poisoning,  the  admission  of  an  answer 
to  a  hypothetical  question,  although  based  in  part  upon  facts  not 
clearly  proven,  was  not  prejudicial  where  the  witness  subsequently 
gave  the  same  answer  to  a  question  from  which  the  objectionable 
matter  was  eliminated. 

Same.    In  a  prosecution  for  murder  by  strychnine  poisoning,  it  was 

3  not  prejudicial  error  to  permit  a  hypothetical  question  to  a  chemist, 
containing  a  symptom  which  defendant  claimed  had  not  been 
proven,  where  the  real  purport  of  the  question  was  whether  the 
chemical  analysis  of  the  contents  of  the  stomach  would  reveal 
strychnine  provided  death  was  due  to  such  poisoning. 

Examination  of  hostile  witness.    On  a  prosecution  for  murder  where 

4  the  State's  witnesses  seek  to  avoiti  giving  testimony  tending  to 
convict  the  defendant,  the  court  may  in  its  discretion  permit  the 
State's  attorney  to  treat  them  as  hostile  and  to  cross  examine  them 
respecting  their  testimony  before  the  grand  jury. 

Murder  in  first  degree:    evidence.    On   a  proseqution   for  murder 

5  based  on  the  felonious  administration  of  strychnine  to  an  infant, 
the  evidence  is  reviewed  and  held  sufficient  to  sustain  a  conviction 
of  murder  in  the  first  degree. 

Appeal  from  Howard  District  Court. —  Hon.  A.  N.  Hobson, 

Judge. 
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Tuesday,  I>bcembee  13,  1904. 

Defendant  appeals  from  a  conviction  and  sentence  to 
imprisonment  for  life  for  murder  in  the  first  degree,  com- 
mitted by  administering  poison  to  an  unnamed  female  infant, 
four  days  old. — Affirmed. 

P.  H.,McHugh  and  Tom  H,  MUner,  for  appellant 

Chas.  W.  Mtdlan,  Attorney-General,  and  La/wrence  De 
Oraff,  Assistant  Attomey-Gteneral,  for  the  State. 

McClain,  J. —  I.     The  indictment  alleges  that  defend- 
ant, "  in  the  county  aforesaid,  did  willfully,  imlawfuUy,  and 
feloniously,  and  with  malice  aforethought,  administer  to  and 
1.  PoisoKiMc:      cause  to  be  taken  into  the  stomach  of  a  6ertain 
indictment.      gjj.j  ^^^^^  ^^len  and  there  being,  aged  about  four 

days  [and  otherwise  specifically  described],  a  deadly  quan- 
tity of  a  certain  deadly  poison  called  *  strychnine,'  he,  the 
said  defendant,  then  and  there  well  knowing  the  same  to  be 
in  quantity  and  kind,  as  was  administered  and  taken,  a 
deadly  poison,  by  the  means  of  the  taking  of  which  deadly 
poison  into  the  stomach  and  body  of  the  said  girl  baby,  she 
became  then  and  there  mortally  sick  and  of  which  said  mortal 
sickness  on  or  about  [the  date  named],  at  and  within  the 
county  of  Howard  and  State  of  Iowa,  she  died,"  etc  It  is 
(contended  that  this  indictment  is  fatally  defective  because 
it  does  not  allege  a  specific  intent  to  kill,  but  this  objection 
is  we  think,  entirely  without  merit.  The  allegation  of  a 
specific  intent  to  kill  may  be  important  where  the  acts  them- 
selves, as  alleged,  do  not  necessarily  involve  such  an  intent 
—  as,  for  instance,  in  case  of  an  assault  with  a  deadly 
weapon,  where,  as  it  has  been  held,  the  allegation  of  intent 
to  kill  is  essential,  although,  as  a  matter  of  evidence,  such 
intent  might  be  inferred  from  the  act  charged.  Staie  v.  Mc- 
Cormick,  27  Iowa,  402.     But  killing  by  means  of  the  will- 
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f ul,  iinlawfuly  and  felonious  administration  of  poison  is  mur- 
der, and  murder  in  the  first  degree.  Code,  section  4728. 
A  homicide  thus  committed  cannot  constitute  murder  in  the 
second  degree  or  manslaughter,  and  therefore  the  specific  in- 
tent to  kill  is  not  an  essential  allegation  in  the  indictment 
Staie  V.  Van  Tassel,  103  Iowa,  9 ;  Staie  v.  Wells,  61  Iowa, 
629.  The  indictment  follows  the  form  given  in  Bishop's 
Directions  &  Forms,  section  533,  and  we  have  not  the  slight- 
est doubt  as  to  its  sufficiency.  Epps  v.  State,  102  Ind.  539 
(IK  E.  Rep.  491). 

II.  For  the  purpose  of  showing  that  the  symptoms  at- 
tending the  illness  and  death  of  the  infant  indicated  poison- 
ing by  strychnine,  expert  witnesses  introduced  for  the 
2  ExFutTKvi-  prosecution  were  asked  as  to  whether  certain 
Mw<x;^hypo-  hypothetical  facts  would,  in  their  judgment, 
questions.  show  that  death  occurred  from  that  cause.  The 
objection  interposed  by  the  defendant  to  the  hypothetical  quei<- 
tions  was  that  some  of  the  symptoms  assumed  therein  wero 
not  shown  by  the  evidence  to  have  existed.  Without  setting 
out  at  length  the  questions  or  the  evidence  on  which  they  were 
predicated,  it  is  sufficient  to  say  that  the  principal  objection 
was  to  the  inclusion  in  the  question  of  the  throwing  back  of 
the  head,  as  a  characteristic  symptom  of  convulsions  due  to 
strychnine  poisoning,  while  it  is  contended  that  there  was 
no  evidence  that  the  infant  in  question  did  throw  back  its 
head  during  its  illness.  It  can  hardly  be  said,  however,  that 
there  was  no  evidence  of  such  fact  One  witness  who  was 
present  said,  "  I  just  seen  that  it  jerked  that  way,  and  held 
its  head  up  that  way,  and  rolled  its  eyes,"  and  again  that 
the  infant,  while  being  held,  "  kind  of  threw  its  head  over 
that  way.  I  never  could  remember  the  way  that  it  throwed 
it  over."  As  this  testimony  was  evidently  accompanied  with 
gestures  indicating  the  motion  of  the  infant's  head,  we  are 
not  justified  in  saying  that  this  evidence,  as  it  went  to  the 
jury,  did  not  indicate  that  the  head  was  thrown  backward. 
However  this  may  be,  two  of  the  expert  witnesses  were  after- 
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wards  recalled,  and  a  hypothetical  question  propounded,  from 
which  the  throwing  back  of  the  head  was  eliminated  as  a 
symptom  accompanying  the  illness,  and  they  still  testified 
that  the  symptoms  described  in  the  revised  question  indi- 
cated  strychnine  poisoning. 

The  only  other  expert  witness  called  by  the  prosecution 
to  whom  the  hypothetical  question  was  put  was  the  chemist, 
who  had  examined  the  stomach  And  intestines  of  the  deceased 

infant  for  traces  of  strychnine,  and  who  testi- 
^*"'  fied  that  no  such  traces  had  been  found.     To 

him  the.  hypothetical  question  was  put,  not  with  refer- 
ence to  whether  the  symptoms  described  indicated  strych- 
nine poisoning,  but  with  reference  to  whether  in  a  case  of 
thkt  character  he  would  probably  succeed  in  detecting  strych- 
nine by  his  examination  if  strychnine  poison  had  be^n  ad- 
ministered and  caused  the  death.  Now,  while  it  might  have 
been  error  to  allow  the  hypothetical  question  to  be  pro- 
pounded if  it  should  be  conceded  that  the  symptoms  of  jerk- 
ing the  head  backward  had  not  been  shown  to  have  been  ob- 
served, yet,  as  bearing  upon  the  ability  of  the  chemist  to 
discover  strychnine  in  the  examination  of  the  stomach  and 
intestines,  the  error  was  wholly  without  prejudice.  The  real 
question  asked  and  answered  was  as  to  the  probability  of  the 
discovery  of  strychnine  on  such  examination  as  was  made, 
provided  the  death  was  due  to  strychnine  poisoning.  With 
reference  tb  the  inclusion  in  the  hypothetical  question  of  the 
jerking  of  the  infant's  head,  it  was  plainly  of  no  significance. 
No  prejudicial  error  was  committed  by  the  court,  therefore, 
in  overruling  defendant's  objections  to  the  hypothetical  ques- 
tions on  this  ground.  There  was  much  controversy  during 
the  trial  as  to  whether  certain  other  symptoms  included  in 
the  hypothetical  questions  were  indicated  by  the  testimony, 
but  it  is  sufficient  to  say  that  there  was  some  evidence  as  to 
all  the  other  symptoms  relied  upon. 

III.  It  is  contended  that  the  court  erred  in  allowing 
the  prosecution  to  treat  the  witnesses  introduced  by  it  as  hos- 
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tile  witnesses  and  practically  subject  them  to  cross-examina- 
tion with  reference  to  the  testimony  given  by 
*'  ^^oItiuk"  them  before  the  grand  jury.  It  may  be  con- 
WITXBSSB5.  ^jgj^j  ^g^  f\^Q  method  of  examining  these  wit- 
nesses was  rather  imusual,  but  the  court  must  be  allowed  a 
considerable  discretion  in  such  matters,  and,  if  the  witnesses 
appeared  to  be  hostile,  the  method  of  examination  pursued 
was  permissible.  Now,  we  think  that  the  record  before  us 
shows  that  the  Staters  witnesses  were  hostile  to  the  prosecu- 
tion^ and  sought,  «o  far  as  possible,  to  avoid  the  giving  of 
testimony  which  would  tend  to  convict  the  defendant.  Their 
relations  with  the  defendant  will  appear  from  a  fuller  state- 
ment of  the  evidence  given  in  a  subsequent  paragraph  of  this 
opinion,  and  it  is  sufficient  here*  to  say  that,  under  the  cir^ 
cumstances  disclosed,  we  do  not  think  that  any  ruling  of  the 
court  with  reference  to  the  method  of  examining  these  wit- 
nesses constituted  error. 

IV.  The  instructions  given  are  criticised  at  some 
length,  but  a  careful  consideration  of  the  objections  urg^d 
leads  us  to  think  that  the  criticism  is  without  riierit  in  any 
particular.  As  the  points  made  in  argument  relate  to  small 
portions  taken  from  various  instructions,  which  cannot  be 
fairly  judged  without  setting  out  at  length  the  entire  para- 
graphs in  which  they  are  contained,  we  do  not  feel  that  we 
would  be  warranted  in  extending  this  opinion  by  the  elabora- 
tion of  our  reasons  for  the  conclusion  that  none  of  the  objec- 
tions urged  are  sound. 

V.  Finally  it  is  argued  with  great  apparent  confidence 
that  the  verdict  is  not  supported  by  the  evidence,  and,  having 
now  disposed  of  the  somewhat  technical  objections  to  the 

proceedings  on  the  trial,  we  come  to  a  con- 

THB  FiMT .     sideration  of  the  facts  which  are  substantially 

^^^  and    satisfactorily    established:      The    infant 

referred  to  in  the  indictment  was  one  of  twins,  both  of 

whom,  having  been  in  apparent  good  health  from  the  time 

^of  birth,  were  suddenly  taken  sick  on  the  fifth  day  after 
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birth,  and  at  almost  exactly  tKe  same  time  in  the  evening. 
One  of  them  died  about  midnight;  the  other,  near  daybreak 
the  next  morning.  As  already  suggested  in  this  opinion,  the 
symptoms  indicated  death  by  strychnine  poisoning.  The 
defendant  was  unquestionably  the  father  of  these;  infants, 
who  were  bom  out  of  wedlock ;  and  he  had  for  more  than  a 
year  prior  to  their  birth  been  living  with  the  parents  of  the 
infants'  mother,  she  being  an  unmarried  woman.  During 
•  that  period,  defendant  had,  to  the  knowledge  of  this  woman's 
parents,  and  in  their  home,  sustained  illicit  relations^. with 
her,  although  he  was  known  to  have  a  wife  living.  No  ob- 
jection to  this  relation  seems  to  have  been  made  on  the  part 
of  the  young  woman's  parents,  save  that  on  one  occasion  her 
father  threatened  to  compel  the  defendant  to  leave  on  account 
of  his  relations  with  the  daughter,  but  was  pacified  by  the 
assurance  of  defendant  that  he  was  going  to  get  a  divorce 
from  his  wife,  and  would  then  marry  the  daughter.  Within 
the  domestic  circle  the  father  and  mother  of  these  infanta 
were  practically  treated  as  though  they  sustained  the  legiti- 
mate relation  of  husband  and  wife.  On  the  afternoon  pre- 
ceding the  first  symptom  of  illnesis  on  the  part  of  the  infants, 
the  defendant  purchased  strv'chnine  in  a  drug  store  in  a  neigh- 
boring town,  and,  accompanied  by  a  brother  of  the  children's 
mother,  returned  to  the  family  home,  which  he  was  making 
his  home,  although .  not,  so  far  as  appears,  as  employe  or 
boarder.  While  he,  with  the  other  members  of  the  family, 
was  assembled  in  the  kitchen,  as  was  their  apparent  custom 
in  the  evening ;  and  while  the  mother  of  the  infants  was  fry- 
ing meat  on  the  stove  for  supper,  one  of  the  babies,  which 
she  was  holding  in  her  lap,  according  to  her  testimony,  gave 
a  .jerk,  which  she  says  she  thought  was  due  to  fat  from  the 
skillet  flying  in  its  face.  She  covered  its  face  with  a  cloth, 
and  gave  it  to  her  mother,  and  took  up  the  other  infant,  which 
almost  immediately  exhibited  the  same  symptoms.  ITer  de- 
scription of  what  subsequently  took  place  up  to  the  time  the 
infants  died  is  extremely  meager  and  unsatisfactory.     She 


•"-* 
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protests  that  she  left  them  in  the  charge  of  her  mother,  and 
did  not  see  them  again  but  once  until  after  they  were  both 
dead.  Her  father  and  her  brother,  who  were  also  present, 
are  equally  vague  in  their  testimony  as  to  the  care  given  to 
these  babies ;  and  the  mother  of  the  household,  who  seems  to 
have  had  the  principal  charge  of  them  during  their  sickness, 
died  before  the  trial,  so  tKat  her  evidence  is  lacking.  Wlien 
tlie  second  baby  was  taken  sick,  a  few  minutes  after  the  first 
indication  of  illness  on  the  part  of  the  first  one,  defendant 
indicated  his  belief  that  it  was  sick  in  the  same  way ;  and,  . 
after  some  time  had  elapsed,  he  made  a  remark  indicating 
that,  as  they  had  not  died  already,  they  would  probably  re- 
cover. Nevertheless,  before  tlie  father  of  the  infants'  mother 
retired  for  the  night,  defendant  conversed  with  him  as  to 
where  the  babies  should  be  buried  if  they  died,  and  the  next 
day  procured  lumber,  with  which  he  constructed  a  rude  box, 
in  which  the  bodies  vere  placed ;  and  that  evening  after  dark, 
in  a  buggy  hired  by  him  from  the  liVery  stable,  accompanied 
by  the  father  and  brother  of  the  infants'  mother,  defendant 
took  this  box  to  the  cemetery  and  buried  it.  ,  From  the  time 
the  twins  were  bom  until  after  they  were  buried,  no  doctor 
was  called,  and  no  neighbor  was  advised  either  of  the  birth 
of  the  children  or  of  their  death,  and  the  first  steps  towards 
securing  publicity  were  taken  by  neighbors  whose  curiosity 
had  been  aroused.  True,  the  illegitimacy  of  the  infants 
might  explain  the  omission  of  the  usual  announcement  to 
neighbors  and  friends  of  their  birth ;  but,  if  it  was  intended 
that  they  should  live,  it  wolild  not  explain  failure  to  call  a 
physician  or  outside  assistance.  On  the  other  hand,  the  re- 
lation of  the  defendant  to  these  illegitimate  babes  would  fur-^ 
nish  a  possible  motive  to  be  taken  into  account  in  seeking  an 
explanation  for  his  conduct.  Defendant  testified  as  a  wit- 
ness, but  threw  no  particular  light  on  the  circumstances  above 
detailed.  He  attempted  to  explain  the  purchase  of  the 
strychnine,  however,  by  testifying  to  a  conversation  with  a 
man  for  whom  he  had  been  working  occasionally  in  regard  to 
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the  poisoning  of  gophers  and  ground  hogs;  and  he  claimed 
that,  being  referred  by  this  man  to  his  wife  for  strychnine, 
he  was  told  by  her  that  she  had  none,  and  that  he  could  get 
some  at  the  drug  store.  This,  as  defendant  testifies,  took 
place  on  the  very  afternoon  when  the  strychnine  was  pro- 
cured, and  the  testimony  of  the  wife  lends  some  corroboration 
to  his  story  that  he  asked  her  for  strychnine,  although  her 
husband  was  quite  positive  that  he  did  not  remejnber  any 
conversation  with  defendant  in  regard  to  the  poisoning  of 
gophers  and  ground  hogs.  While  defendant  was  in  custody 
he  gave  the  same  explanation  of  the  procuring  of  the  strych- 
nine, and  asserted  that  he  had  put  it  on  com  in  gopher  holes 
in  the  woods;  but,  when  asked  to  go  with  the  ofiicer  and 
point  out  the  places  where  he  had  put  the  com,  he  refused 
to  do  so,  assigning  as^  a  vague  excuse  the  difficulty  of  finding 
the  places.  These  circumstances,  however,  have  really  noth- 
ing to  do  with  the  case  against  the  defendant  He  procured 
and  had  in  his  possession  this  strychnine  before  the  children 
were  taken  sick,  and  had  the  opportunity  to  administer  it  to 
them,  for  they ,  were  fed  several  times  from  milk  mixed 
with  water  kept  for  that  purpose,  and  it  appears  he  assisted 
in  caring  for  them.  They  were  taken  sick  almost  simul- 
taneously with  symptoms  not  simply  consistent  with,  but, 
by  the  testimony  of  experts,  strongly  indicative  of,  strj'ch- 
nine  poisoning.  Xo  effort  was  made  by  defendant  to  call 
assistance,  his  curiosity  as  to  the  nature  of  their  serious  illness 
seems  not  to  have  been  aroused,  and  he  apparently  regarded 
it  from  the  first  as  likely  to  terminate  fatally,  until  after  the 
lapse  of  two  or  three  hours  he  expressed  the  thought  that 
the  babes  might  get  over  it  It  is  true  that  the  prosecution 
rests  on  circumstantial  evidenlje,  but  we  think  the  circum- 
stances amply  justified  the  jury  in  the  finding  that  the  death 
of  the  infants  was,  beyond  a  reasonable  doubt,  due  to  the 
criminal  act  of  defendant,  and  that  he  was  therefore  properly 
convicted. 

The  judgment  of  the  trial  court  is  therefore  affirmed. 


r 


Dec  1904]  State  v.  MoPmsBSOK.  77 


Statu  of  Iowa  v.  J.  E.  MoFhebson^  Appellant. 

Borglary:    cmjEcnojf  to  grand  jury:    waiver.    A  defendant  held  to 

1  answer  before  the  return  of  an  indictment  who  fails  to  appear  and 
challenge  the  grand  jury,  although  at  an  adjourned  term,  waives 
any  objection  to  the  selection  and  drawing  of  the  jury. 

Burglary:    evidbncb.    In  a  prosecution  for  burglary,  evidence  exam- 

2  ined  and  held  to  sustain  a  verdict  of  guilty. 

Appeal  from  Page  District  Court — Hon.  W.  B.  Obben, 

Judge. 

Wednesday,  December  14,  1904. 

The  defendant  was  convicted  of  the  crime  of  burglary, 
and  appeals. —  Affirmed. 

W.  P.  Ferguson  and  Earl  R.  Ferguson,  for  appellant. 

Charles  W.  Mutton,  Attomey-Greneral,  and  Lawrence 
De  Qraff,  Assistant  Attohiey-General,  for  the  State. 

Ladd,  J. —  The  accused  was  arrested  on  preliminary 
information,  and  being  held  to  answer  at  the  next  term  of 
the  district  court,  convening  December  8,  1903,  was  released 

upon  the  execution  of  an  appearance  bond.  An 
GRAND  juiy:   order  had  been  entered  by  the  presiding  judge, 

postponing  that  term  until  January  5,  1904, 
because  of  sickness.  At  the  convening  of  the  court  the  grand 
jurors  drawn  in  1903  appeared,  and  from  these  the  grand 
jury  which  returned  the  indictment  was  selected  and  im- 
paneled. The  defendant,  though  called,  failed  to  appear, 
and  was  held  to  "have  waiyed  all  objections  to  the  grand 
jury."  The  indictment  was  returned  January  13,  1904,  and 
on  the  24th  day  of  February,  the  defendant  moved  that  it  be 
set  aside  on  the  ground  that  the  period  during  which  the 
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jurors  composing  the  grand  jury  might  serve  as  such  had 
expired  January  Ist  previous  to  the  finding  of  the  indictment. 
Authority  to  postpone  the  terpi  is  conferred  on  the  judge 
who  is  to  preside  by  section  235  of  the  Code,  and  under  the 
I^rovisions  of  section  237  the  defendant  was  required  to  ap- 
pear at  the  adjourned  term.  The  opportunity  of  challenging 
the  panel  was  open  to  him  at  that  time,  and  by  failing  to 
exercise  the  right  he  waived  all  objection  to  the  selection  and 
drawing  of  the  jury.  Sections  5321,  5241,  Code;  State  v. 
Ingalls,  17  Iowa,  8;  State  v.  Dixon,  3  Iowa,  416.  Having 
waived  the  irregularity,  if  any  there  was,  it  is  scarcely  neces- 
sary to  add  that  he  was  not  in  a  situation  to  avail  himself 
of  it  as  abound  of  a  motion  in  arrest  of  judgment.  It  must 
not  be  inferred  that  we  regard  the  point  raised  as  well  taken. 
But  for  some  slight  changes  in  the  language  of  the  statutes 
State  V.  Winehrermer,  67  Iowa,  230,  is  an  authority  to  the 
contrary.  All  we  now  hold  is  that  appellant,  having  waived 
the  objection,  could  xjot  urge  it  after  the  return  of  the  indict- 
ment. 

II.  That  some  one  removed  two  lights  and  the  cross- 
bar from  the  back  window  of  Huldah  Ohlssen's  millinery 
store  in  Essex,  leaving  an  open  space  12%  by  28  inches,  is 

put  beyond  doubt  by  the  evidence.  She  had 
^*  ^^(SmSrT*  bolted  the  doors  and  nailed  down  the  win- 
dows, and  covered  the  latter  with  boards  be- 
fore leaving  in  July,  and  upon  her  return  in  Decembe** 
she  found  the  window  as  stated,  the  bolt  removed  from 
the  back  door,  and  the  latch  turned.  Considerable  ribbon 
had  been  taken ;  also  a  jewelry  case  with  some  jewelry. 
Some  silk  mittens,  ties,  velvet  ribbons,  and  ^plumes  had  been 
taken  from  the  places  where  she  had  left  them  and  packed 
in  a  pasteboard  box  and  put  on  an  empty  shelf.  The  defend- 
ant owned  the  adjoining  building,  and  in  connection  with 
George  Haepner,  had  been  operating  a  restaurant  there  from 
March  until  the  fore  part  of  December.  They  were  succeeded 
by  one  Priest  for  a  few  days,  and  then  by  Conrad,  who  cor>- 
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ducted  a  shooting  gallery  therein.  About  the  middle  of  the 
month  Conrad  found  a  lady's  astrakhan  cap  in  a  box  at  the 
back  end  of  the  building.  This  belonged  to  Huldah  Ohlssen, 
and  had  been  left  in  her  store  when  closed  in  July  previous. 
One  Tutt  orally  leased  the  building  of  defendant  in  December 
(and  subsequently  turned  it  over  to  Conrad),  and  upon  his 
return  to  Shenandoah  had  a  talk  with  the  defendant,  who, 
according  to  Tutt's  testimony,  said,  *'  There  was  another 
graft  close  to.  me  that  could  be  worked  " —  a  millinery  stock ; 
that  there  was  some  money  in  it;  that  he  had  been  in  the 
building,  and  had  a  box  of  goods  over  in  their  place;  that 
"  we  had  a  box  of  goods  in  the  place,  and  George's  heart 
failed  him,  and  we  took  it  back."  The  defendant  admitted 
telling  Tutt  that  the  back  door  of  the  millinery  store  was 
unlocked,  but  otherwise  denied  having  made  the  statements. 
He  admitted  that  two  boxes,  one  with  the  cap  in  it,  had  been 
in  their  restaurant,  but  testified  that  Haepner  had  confessed 
having  entered  the  store  and  taken  them,  and  had,  on  his  ad- 
vice, promised  to  return  them.  He  denied  all  connection 
with  the  crime,  and  declared  that,  as  he  was  a  large  man, 
weighing  two  hundred  and  twenty-six  pounds,  he  could  not 
have  entered  through  the  space  left  in  the  window.  We  have 
set  out  the  evidence  somewhat  in  detail,  because  appellant 
relies  mainly  on  its  insufficiency  for  a  reversal.  We  think 
it  was  enough  to  have  carried  the  case  to  the  jury.  If  Tutt 
told  the  truth  as  the  jury  must  have  thought,  the  defendant 
admitted  having  been  in  the  store,  and  this  under  circum- 
stances indicating  that  it  happened  during  the  absence  of  the 
proprietor;  also  that  he  was  interested  with  Haepner  in  the 
possession  of  the  box  of  goods  taken  therefrom.  Other  evi- 
dence tepded  to  show  that  he  could  have  gone  through  the 
window ;  but,  even  were  this  impossible,  he  might,  for  all  that 
app^ars^  have  entered  by  opening  the  door.  Whether  he 
broke  and  entered,  or  aided  and  abetted  Haepner  so  to  do, 
-was  for  the  jury  to  determine,  and  we  are  not  inclined  to 
interfere  with  its  conclusion.     The  evidence  was  such  as  to 
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call  for  an  instruction  as  to  whether  he  was  guilty  of  aiding 
and  abetting  another  in  the  commission  of  a  crime.  The 
ruling  respecting  a  conversation  of  one  Preston  with  Haepner 
about  shipping  two  trunks  of  the  latter  to  Red  Oak  were 
proper,  as  the  relevancy  of  the  testimony  was  not  disclosed 
by  the  interrogatories  or  otherwise.— 4;^rm€d. 


Dempster  Manufacturing  Company  v.   E.   S.   Downs, 
Defendant,  and  M.  Mullen,  Appellant 

Corporate  stock:    liens:    notice.    A  corporation  may  create  a  lien 
'  on  the  stock  of  any  holder  thereof,  to  secure  the  amount  of  his 
liability  to  the  corporation,  by  a  provision  to  that  effect  in  its  arti- 
cles of  incorporation;  and  the  lien   so  created  will  be  valid  as 
against  third  persons,  though  without  actual  notice  thereof. 

Appeal  from  Polk  District  Court. —  Hon.  W.  H.  McHenry, 

Judge. 

Wednesday,  December  14,  1904. 

Action  on  note  and  account  against  E.  S.  Downs,  with 
prayer  that  amount  found  due  be  enforced  as  a  lien  against 
his  stock  in  the  plaintiff  company.  This  stock  was  assigned 
to  the  defendant  Mullen  as  security  for  some  loans,  and  he 
resisted  the  establishment  of  any  lien  in  favor  of  plaintiff, 
and  prayed  that  its  oflScers,  who  were  made  parties,  be  com- 
pelled to  transfer  the  stock  to  said  Mullen  on  the  books  of 
the  company.  Judgment  was  entered  against  Downs  as 
prayed,  and  the  relief  sought  by  plaintiff  granted.  Mullen 
appeals. —  Affirmed, 

Dale  &  Harvison,  for  appellant. 

Dudley  &  Coffin,  for  appellee. 
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Ladd,  J. —  The  Dempster  Manufacturing  Company  was 
incorporated  September  1,  1897,  with  a  capital  stock  of 
$100,000,  divided  into  shares  of  $100  eacfc.  Of  these,  10 
shares  were  issued  to  the  defendant  E.  S.  Downs.  The  cer- 
tificates were  to  the  effect  that  the  shares  were  "  fully  paid 
and  nonassessable,  transferable,  only  on  the  books  of  the 
corporation  in  person  or  by  attorney  on  surrender  of  the 
certificate,''  and  the  eighth  article  of  incorporation  reads, 
"  The  corporation  shall  have  a  lien  upon  the  stock  of  any 
holder  thereof  for  the  amount  of  his  liability  to  the  cor- 
poration, and  this  lien  shall  not  be  discharged  by  a  transfer 
of  the  stock  except  on  a  written  resolution  of  the  Board  of 
Directors  authorizing  the  transfer.''  On  the  18th  day  of 
September,  1900,  for  full  consideration.  Downs  executed 
Ids  note  to  the  company  for  $431.35,  payable  in  one  year, 
at  6  per  cent,  interest  In  April,  1901,  he  entered  into  a 
contract  with  the  company  under  which  he  was  to  handle 
its  goods  at  New  Ulm,  Minn.,  on  condition  that  these  re- 
mained the  company's  property  until  paid  for,  and  that  the 
proceeds  belonged  to  it  Groods  on  hand  were  returned 
to  the  company  in  the  fall,  and  he  is  shown  to  have  been 
indebted  to  it  for  a  balance  of  $249.07  on  December  12, 
1901.  Though  questioned,  the  existence  of  the  indebtedness 
to  the  company,  not  as  assignee,  as  stated,  is  fully  established 
by  the  evidence.  On  the  2l8t  day  of  January,  1902,  a 
dividend  of  $50  was  declared  on  the  stock,  and  this  was  ap- 
plied by  the  company  on  the  account  On  the  other  hand, 
Downs  borrowed  $200  of  the  Citizens'  Bank  of  New  Ulm, 
Minn.,  on  the  29th  day  of  July,  1901,  and,  to  secure  the 
same,  indorsed  each  certificate  of  five  shares  of  stock :  "  For 
value  received,  I  hereby  sell,  assign  and  transfer  unto  M. 
Mullen  the  five  shares  of  the  capital  stock  represented  by  the 
within  certificate  and  do  hereby  irrevocably  constitute  M. 
Mullen  my  attorney  to  transfer  the  stock  on  the  books  of  the 
ijdthin  named  corporation  with  full  power  of  substitution 

111  the  premises.     Dated  July    29,   1901,  E.   S.  Downs." 
Vol.  126  Ta.— 6 
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Another  loan  of  $200  was  procured  in  the  same  way  August 
14th  following;  another,  of  $300,  September  12th;  and  on 
October  12,  1901,  still  another,  of  $50.  These  loans  were 
made  in  reliance  upon  the  stock  as  security,  and  without  any 
actual  notice  of  the  provisions  of  article  8  or  of  the  plain- 
tiffs claims.  Neither  did  th£  company  have  any  knowledge 
whatever  of  these  loans,  or  of  the  assignment  and  delivery 
of  the  certificates,  until  so  advised  by  a  letter  from  Mullen 
dated  December  21,  1901.  . 

The  only  question  raised  by  the  record  is  whether  the 
plaintiff  is  entitled  to  enforce  a  lien  for  the  indebtedness^ 
of  Downs  to  it  against  the  stock.  At  common  law  a  cor- 
poration had  no  lien  upon  the  shares  of  its  stockholders  for 
debts  due  from  them  to  the  company.  Secret  liens,  as  they 
impede  the  safe  and  speedy  transfer  of  property,  are  always 
discouraged;  and  courts  uniformly  refuse  to  enforce  the 
same,  as  against  stock,  unless  created  by  statute,  charter,  or 
by-law  of  the  company.  The  Farmers'  <&  Merchants'  Bank 
V.  Wasson,  48  Iowa,  336.  Our  statutes  are  silent  on  the 
subject,  but  the  powers  which  may  be  exercised  by  a  corpora- 
tion in  effecting  its  objects  are  as  broad  and  comprehensive 
as  those  of  an  individual  unless  expressly  prohibited. 
Thompson  v.  Lambert,  44  Iowa,  239.  See  sections  1607, 
1609,  Code.  Corporations  are  formed  in  this  State  by  the 
adoption  of  articles  of  incorporation  in  pursuance  of  the 
general  laws  enacted  by  the  Legislature,  and  such  articles,  in 
connection  with  the  statutes,  answer  the  same  purpose  as 
a  special  charter.  They  contain  the  terms  of  agreement 
between  the  company  and  its  stockholders,  and  indicate  the 
business  to  be  transacted,  and  also  the  grant  from  the  State 
of  the  franchise  or  right  of  forming  the  corporation  and 
attaining  the  objects  cx>ntemplated.  Tlie  same  rules  of  con- 
struction apply  to  articles  of  incorporation  so  adopted  in 
pursuance  of  general  laws  as  to  charters  granted  by  the 
special  acts  of  the  Legislature.  State  v.  Central  lovya  Ry. 
Co.,  71  Iowa,  410 ;  Morawetz  on  Private  Corp.,  section  318. 
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Provisions  in  special  charters  granted  by  the  Legislature, 
declaring  any  indebtedness  owing  by  the  stockholder  to  the 
corporation  a  lien  on  his  stock,  are  not  unusual,  and  are 
-enforced  by  the  courts.  Union  Bank  of  Oeorgetovm  v.  Laird, 
2  Wheat.  390  (4  L.  Ed.  269).  A  similar  provision,  when 
embodied  in  articles  of  incorporation,  is  neither  inconsistent 
with  the  statutes,  nor  opposed  to  public  policy.  By  accept- 
ing the  stock  in  the  corporation  every  stockholder  assents 
to  the  terms  and  conditions  found  in  the  articles.  Such  lien 
is  not  prohibited,  and  may  be  created  by  the  articles  of  in- 
corporation. Bradford  Bcmking  Co,  v,  Briggs  &  Co,,  31 
Ch.  Div.  19;  Sabin  v.  Bank  of  Woodstock,  21  Vt  353; 
Bohnier  v.  City  Bank  of  Richmond,  77  Va.  445;  Leggett 
V.  Bank  of  Sing  Sing,  24  N.  Y.  283 ;  1  Cook  on  Stockholders, 
section  522;  Hillwell  on  Stockholders,  section  166.  Whether 
this  may  be  accomplished  by  the  enactment  of  a  by-law  is  a 
controverted  question,  concerning  which  the  authorities  are 
in  sharp  conflict,  but  this  court  is  committed  to  the  doctrine 
that  such  power  exists.  Farmers'  &  Traders'  Ba/nJe  v. 
Honey,  87  Iowa,  101 ;  Des  Moines  N%t.  Bank  v.  Warren 
County  Bank,  97  Iowa,  204.  The  main  contention  is  that, 
though  .the  lien  existed  as  between  the  company  and  the 
stockholder,  this  would  not  affect  the  interest  in  the  stock 
acquired  by  a  third  person  without  notice.  That  such  is  the 
rule  with  respect  to  liens  created  by  by-laws  was  recognized 
in  the  decisions  last  cited.  The  by-laws  of  a  private  corpora- 
tion are  not  in  the  nature  of  legislative  enactments,  so  far 
as  third  parties  are  concerned.  They  are  mere  regulations 
or  self-imposed  rules  for  the  management  and  control  of  the 
corporate  affairs,  and  are  not  usually  intended  for  strangers 
who  do  not  subject  themselves  to  their  influence.  But  it  is 
different  with  the  provisions  of  the  charter.  The  corpora- 
tion is  created  by  the  adoption  of  the  articles.  These  form 
the  very  basis  of  its  existence.  Every  one  who  deals  with 
it  or  its  stock  is  charged  with  knowledge  of  their  contents. 
To  the  end  that  the  greatest  publicity  may  be  attained,  as  a 
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condition  precedent  to  commencing  business  they  are  re- 
quired to  be  recorded  in  the  office  of  the  recorder*  of  deeds  in 
the  county  where  its  principal  place  of  business  is  to  be 
kept>  and  filed  and  recorded  with  the  Secretary  of  State. 
Counsel  concede  that  where  the  lien  is  created  by  a  general 
statute,  or  the  provision  therefor  is  a  part  of  a  special  charter 
granted  by  the  Legislature,  it  is  enforceable  against  the  whole 
world.  This  is  because  all  are  charged  with  knowledge  of 
the  law  as  contained  in  the  Public  Acts  of  the  Legislature. 
For  the  same  reason,  every  one  who  acquires  certificates  of 
stock  must  be  assumed  to  know  that  they  were  issued  by 
virtue  of  articles  of  incorporation,  and  that  these  may  be 
foimd  in  the  office  of  the  Secretary  of  State.  Indeed,  the 
very  object  of  requiring  the  filing  and  recording  the  articles 
is  to  give  them  the  same  publicity,  as  nearly  as  may  be,  as 
statutory  charters,  and  render  them  easily  accessible  to  all 
who  may  be  interested  in  ascertaining  their  contents. 
These  articles  are  expressive  of  the  relative  obligations  of 
the  company  and  stockholders,  and  inhere  in  the  certificates 
of  stock,  in  whosesoever  hands  they  may  come.  The  certifi- 
cates are  undoubtedly  continuing  assurances  of  ownership, 
but  the  ownership  is  such  as  is  stipulated  in  the  articles. 
Says  Morawetz  in  his  work  on  Corporations :  "  If  the  lien 
is  provided  by  the  company's  charter  or  articles  of  associa- 
tion,  or  by  general  law,  all  persons  purchasing  shares  are 
bound  thereby,  and  must,  at  their  peril,  inquire  of  the  com- 
pany's officers  whether  the  holders  of  the  shares  are  indebted 
to  it  or  not.''  See,  also,  Jones  on  Pledges,  section  221  et 
s6q.  Moreover,  section  1626  of  the  Code  provides  that  "  the 
transfer  of  shares  is  not  valid,  except  as  between  the  parties 
thereto,  until  regularly  entered  upon  the  books  of  the  com- 
pany"; and,  in  construing  this  language  in  The  Ottumwa 
Screen  Go.  v.  StodgiU,  103  Iowa,  437,  the  court  held  that 
such  invalidity  was  not  dependent  on  the  absence  of  notice. 
In  the  instant  case,  however,  the  entire  indebtedness  to  plain- 
tiflP  had  accrued  prior  to  any  information  of  the  transfer  to 
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Mullen  reaching  the  company.  We  think  the  interest  so 
acquired  was  subject  to  the  lien  of  the  company  for  the 
indebtedness  owing  it,  and  that  this  attached  to  the  dividend 
declared  during  its  existence.  Angell  &  Ames  on  Corpora- 
tions, section  355;  2  Cook  on  Corporations,  section  626. — 
Affirmed. 


John  Newbubn  v.  Hibam  Lucas,  Appellant.  {JS    i^ 

Deeds:    breach  of  covenants:    damages.    In  an  action  for  breach 

1  of  covenants  of  warranty  without  reservation,  a  statement  of  the 
grantee's  agent  in  procuring  the  deed  which  was  made  to  the 
grantor,  that  it  was  the  custom  of  the  grantor  to  retain  the  crops 
where  the  conveyance  was  not  made  until  after  July  1st,  upon 
which  the  vendor  did  not  rely,  and  it  further  appearing  that  there 
was  no  agreement  between  the  vendor  and  vendee  that  the  crops 
should  be  reserved;  held  that  the  grantee  was  entitled  to  damages 
for  failure  to  secure  the  crops,  although  the  agent's  statement  may 

'have  been  within  the  scope  of  his  authority. 

Judgment  on  the  pleadings.    A  verified  answer  and  counterclaim  will 

2  not  be  taken  as  true  and  judgment  rendered  thereon,  because  of 
an  unverified  reply.    The  proper  practice  is  a  motion  to  strike. 

Appeal:    objection    to   pleadings.    The    insufficiency   of   a    pleading 

3  which  states  a  cause  of  action,  cannot  be  first  assailed  in  the  ap- 
pellate court. 

Appeal:    plea  in  bar.    One  who  has  not  pleaded  a  judgment  in  bar 
4    of  the  action  cannot  raise  the  question  on  appeal. 

Deeds:    breach  of  covenants.    An  action  on  the  covenants  of  a  deed 

5  cannot  be  defeated  by  parole  evidence  of  the  grantee's  knowledge 
of  an  incumbrance. 

Convejrances:    growing  crops.    Unmatured  crops  receiving  nourish- 

6  ment  from  the  soil  pass  with  a  conveyance. 

Damages:    growing  crops.    In  an  action  for  breach  of  covenants  of 

7  warranty  in  a  deed  for  the  loss  of  growing  crops,  the  measure  of 
damages  is  the  value  of  the  crops  at  the  time  of  the  conveyance. 

Lien  for  damages.    Where  plaintiff  and  his  grantor  exchanged  lands, 

8  and  there  was  a  breach  of  warranty  as  to  the  crops  under  the  cove- 
nants in  the  grantor's  deed,  plaintiff  was  entitled  to  a  lien  for  his 
damages  on  the  land  conveyed  to  the  grantor. 
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Damages:    failure  to  pay  taxes.    Where  it  clearly  appears  from  the 
9    deed  itself  that  it,  was  the  intent  of  the  parties  to  except  taxes 
from  the  covenants  of   warranty,  the  grantee  is   not  entitled  to 
damages  for  the  grantor's  failure  to  pay. the  same. 

Appeal  from  Polk  District  Court. —  Hon.  James  A.  Howe, 

Judge. 

Wednesday,  December  14,  1904. 

• 
Suit  in  equity  to  recover  damages  for  the  breach  of 
the  covenants  of  warranty  in  a  deed,  and  asking  that  the 
damages  awarded  be  made  a  lien  upon-  the  property  deeded 
to  the  appellant  in  exchange  for  the  land  conveyed  to  the 
plaintiff.  The  defendant  oounterclaimed  for  a  breach  of 
warranty,  and  asked  the  reformation  of  the  conveyance  to 
the  plaintiff.  Judgment  for  the  plaintiff,  from  which  the 
defendant  appeals. —  Affirmed. 

Henry  H.  Griffiths  and  Bhke  &  Blake,  for  appellant. 

C.  C.  Cole,  for  appellee. 

Shebwin,  J. —  The  deed  from  the  appellant  to  the 
plaintiff  contains  the  usual  covenants  of  warranty,  without 
reservation  of  any  kind.     At  .the  time  the  conveyance  was 

made  —  July  8,  1901  —  the  appellant's  grantor 
co^nanti-  ^^  ^^  posscssiou  of  the  land,  and  entitled  so 
damages.  ^  remain  until  the  following  March.  He  had 
also  reserved  the  growing  crops,  and  was  entitled  thereto  at 
the  time  of  the  appellant's  conveyance  to  the  plaintiff.  The 
evidence  is  not  sufRcient  to  warrant  the  reformation  of  the 
deed ;  it  is  not  the  clear  and  convincing  evidence  necessary  to 
overthrow  a  written  instrument. 

The  judgment  record  in  the  plaintiff's  action  against  the 
defendant's  grantor  does  show  that  Shepherdson  vras  acting 
as  the  plaintiff's  agent  in  negotiating  the  transfer  of  prop- 
erties, and  it  is  true  that  the  knowledge  thus  acquired  by  him. 
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and  the  agreement  made  by  him  within  the  scope  of  his 
authority,  will  bind  the  plaintiff.  But  conceding  this,  and 
the  fact  that  when  the  trade  was  pending  he  stated  that  when 
a  conveyance  of  land  was  made  after  the  1st  of  July  it  was 
the  custom  for  the  grantor  to  retain  the  growing  crop,  the 
defendant  did  not  rely  upon  the  statement,  according  to  his 
own  testimony,  nor  does  it  appear  that  there  was  any  agree- 
ment between  the  plaintiff  and  Lucas  relating  to  a  reserva- 
tion of  the  crops  and  possession  for  the  use  and  benefit  of 
HaiL     Oemld  v.  EUey,  45  Iowa,  322. 

There  is  no  merit  in  the  appellant's  claim  that  he  was 
entitled  to  a  judgment  on  the  pleadings.  Notwithstanding 
the  verification  of  his  answer  and  counterclaim,  the  allega- 
tions thereof  cannot  be  taken  as  true  because 
of  an  unverified  reply.  Wright  v.  Marsh,  2 
G.  Greene,  94 ;  Taylor  v,  Ruwyan,  9  Iowa,  522 ; 
Wolff  V,  Hagensick,  10  Iowa,  590.  Advantage  of  an  un- 
verified pleading  can  only  be  taken  by  a  motion  to  strike. 
Bush  V.  Bush,  46  Iowa,  648. 

And,  if  the  reply  was  not  as  specific  as  the  appellant 
thought  it  should  be,  a  motion  to  have  it  made  more  specific 

was  the  remedy.     The  petition  states  a  cause 
jection'to       of  actiou,  and    not  having  been  assailed  in  the 
court  below,  it  is  now  too  late  to  raise  a  ques- 
tion as  to  the  sufficiency  of  its  allegations.  ■ 

The  adjudication  pleaded  therein  was  for  the  purpose 

only  of  recovering  the  costs  of  that  suit  and  of  showing 

4.  apf«ai:  pica  disscisiu.     The   appellant  did   not  plead   that 

in  bar.  judgment  as  a  bar  to  this  action,  and  cannot 

now  be  heard  on  the  question. 

There  was  a  breach  of  warranty  in  this  case,  without 
doubt;  indeed,  we  do  not  understand  that  it  is  seriously 

contended  otherwise.     It  may  be  conceded  that 
*'  ^f^enante**  ^^  plaintiff  had  full  knowledge  of  Hail's  rights 

under  his  agreement  with  the  appellant,   and 
still  he  is  entitled  to  recover.     Jn   an  action   of  covenant 
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the  deed  governs,  and  the  grantor  cannot  defeat  the  covenant 
by  parol  evidence  of  the  grantee's  knowledge  of  an  incum- 
brance. Barlow  v.  McKwIey,  24  Iowa,  69;  McGowen  v. 
Myers,  60  Iowa,  256;  Van  Warner  v.  Van  Nostnmd,  19 
Iowa,  422. 

At  the  time  of  the  appellant's  conveyance  to  the  plaintiff, 
the  com  and  onions  were  unmatured  and  receiving  nourish- 
ment from  the  soil ;  they  were  therefore  a  part  of  it^.and  were 
6  CoMviYAMcis:  conveyed  by  the  deed  to  the  plaintijBF.  Straw- 
'  growing  ctfi^'-hacher  v.  Ives,  114  Iowa,  661 ;  HecU  v.  Dett- 
rrum,  56  Iowa,  679;  Stanbrotigh  v.  Cook,  83  Iowa,  705; 
Downard  v.  Oroff,  40  Iowa,  597. 

The  serious  contention  arises  over  the*  measure  of  the 
plaintiffs  damages.  The  trial  court  allowed  him  the  value 
of  the.com  and  onions  at  the  time  of  the  conveyance,  as  we 
7.  Damacm:  understf^nd  the  record,  and  we  think  this  the 
cropfc"^  rule  that  should  be  applied  in  this  case.  The 
purpose  of  the  law  is  to  give  to  an  injured  party  full  and 
adequate  compensation  for  his  injury,  and  hence  it  is  that 
no  rule  of  damages  can  be  declared  which  will  nieet  the 
requirement  in  all  cases.  It  has  been  held  by  this  court, 
and  we  think  it  the  general  rule  as  well,  that  in  an  action 
upon  a  covenant  against  incumbrances,  where  there  is  an  out- 
standing lease,  the  measure  of  damages  is  ordinarily  the 
rental  value  of  the  land  for  the  unexpired  term.  Wragg  & 
Son  V.  Mead,  120  Iowa,  319,  and  cases  cited.  But  in  that 
case  the  damages  claimed  were  for  the  use  of  the  premises 
for  a  special  purpose,  and  this  was  also  true  in  Alexamder 
V,  Bishop,  59  Iowa,  572.  In  case  the  incumbrance  has  been 
paid  by  the  grantee,  the  measure  of  his  recovery  is  the  amount 
paid.  Outhrie  v.  Russell,  46  Iowa,  269.  It  is  the  general 
rule,  also,  that,  where  only  a  portion  of  the  land  is  lost,  there 
may  be  a  recovery  of  a  portion  of  the  consideraUon. 
Mischhe  v.  Baughn,  52  Iowa,  528;  McDunn  v.  The  City  of 
Des  Moines,  39  Iowa,  286.  See,  also,  cases  cited  in  11  Cyc. 
1172.     In  Van  Wagner  v.   Van  Nostrand,  supra,  we  held 
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that  a  grantee  conld  recover  the  value  of  a  bam  which  had 
been  removed  from  the  premises  by  a  tenant  under  an  agree* 
ment  with  the  grantor.  Where  the  title  to  fixtures  fails, 
their  value  may  be  recovered.  Orose  v.  Hennessey,  13  Allen 
(Mass.)  389.  The  underlying  principle  in  all  cases  of  this 
kind  is  that  the  damages  should  be  estimated  according  to 
the  real  injury  arising  from  the  breach  of  the  covenant,  and 
it  is  manifest  that,  when  crops  have  reached  the  point  where 
they  have  a  distinct  value  of  their  own  as  a  part  of  the  soil, 
it  is  no  injustice  to  the  grantor  to  treat  them  as  a  building  or 
any  other  fixture  would  be  treated,  and  to  allow  the  value 
thereof,  if  it  can  be  ascertained,  upon  a  breach  of  the  war^ 
ranty.  This  amounts  to  no  more  than  a  recovery  of  "  the 
difference  in  value  between  the  property  in  the  condition 
it  was  covenanted  to  be  and  its  actual  condition,''  and  is  a 
proper  measure  of  damages.  2  Sutherland  on  damages,  278 ; 
Blanchard  v.  BUmchard,  48  Me.  174;  HaU  v.  Gale,  20 
Wis.  308. 

It  is  contended,  however,  that  there  is  no  competent 
evidence  to  support  this  measure  of  damages.  It  must  be 
conceded  that  the  plaintiflP's  evidence  on  this  question  is 
8.  LiBif  Foi  somewhat  doubtful,  at  least,  but  the  defendant's 
oAMAcss.  ^^^^  testimony  fixes  the  value  of  the  com  and 
onions  at  about  thjB  same  price  fixed  by  the  plaintiff  and  his 
witness.  The  plaintiff  is  entitled  to  a  lien  on  the  land  con- 
veyed to  the  appellant.  McDole  v.  Purdy,  23  Iowa,  277; 
Brovm  v.  Byaan,  65  Iowa,  374. 

The  appellant  is  estopped  by  his  pleadings  from  claim- 
ing a  breach  of  the  covenants  of  the  deed  to  him ;  but  if  such 
were  not  the  case  his  own  testimony  on  the  subject  would 
defeat  recovery,  for  he  says  in  substance  that  he  told  the 
tenant  that  he  might  remain. 

The  deed  from  the  plaintiff  to  the  appellant  recited  that 
the  land  was  free  and  clear  of  incumbrances,  except  taxes,  and 
(covenanted  against  the  '*  lawful  claims  of  all  persons  what- 
soever, taxes.'*     The  exception  and  the  word  "  taxes,"  where 


126 


90  Vyse   v.   Railway   Co.  [126  Iowa 

used  the  second  time,  were  written  into  the  deed.     The  intent 
9.  Damagbs:        of  the  parties  clearly  appears  from  the  deed  it- 
taxes,  self^  and  we  think  the  appellant's  claim  for  taxes 
paid  was  properly  denied. 

The  judgment  is  affirmed. 


Jambs  Vysb,  Appellee,  v.  The  CincAoo,  Burlington  and 
143    6711  QuiNCY  RAILWAY  Co.^  Appellant 

Railrpads:    construction  of  bridges  :    floods:    instructions.     Where 

1  a  railway  company  was  authorized  to  construct  its  road  over 
streams  in  such  manner  as  not  to  unnecessarily  impede  their  flow 
and  an  issue  of  unnecessary  obstruction  was  submitted,  an  instruc- 
tion that  defendant  might,  without  liability,  obstruct  the  stream  so 
far  as  reasonably  necessary  to  maintain  its  bridge  in  a  safe  condi- 
tion, was  as  favorable  as  defendant  was  entitled  to. 

Same.    Unless  the  negligent  act  of  a  railway  company  in  constructing 

2  a  bridge  was  the  producing  cause  in  flooding  plaintiff's  land,  it 
was  not  liable  for  the  injury.  The  court's  instructions  when  con- 
strued together,  are  held  correct. 

• 

Same.  Where  an  action  for  damage  caused  by  flooding  plaintiff's  land 
;  3  was  submitted  on  the  theory  that  defendant's  negligent  construc- 
tion of  its  bridge  caused  the  overflow,  and  the  court  instructed 
that  unless  the  same  caused  the  water  to  flow  over  plaintiffs  land 
he  could  not  recover,  failure  to  specifically  cover  the  question  of 
whether  the  flood  which  did  the  injury  was  surface  water,  was  not 
error. 

ilppeoZ    from    Fremont    District    Covrt. —  Hon.     O.    D. 

Wheeler,  Judge. 

Wednesday,  December  14,  1904. 

Action  at  law  to  recover  damages  for  tlie  flooding  of 
plaintiffs  land,  due,  as  is  alleged,  to  the  negligence  of  the 
defendant  in  leaving  certain  piles  in  a  natural  stream  crossed 
by  one  of  its  bridges  and  to  the  negligent  throwing  of  rocks 
and  stones  therein.  Many  defenses  were  pleaded,  which  will 
be  noticed  in  the  body  of  the  opinion.     On  the  issues  joined, 
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the  case  was  tried  to  a  jury,  resulting  in  a  verdict  and  judg- 
ment for  plaintiff;  and  defendant  appeals. —  Affirmed. 

H.  J.  Nelson,  Oeorge  E.  Draper  and  T,  8.  Stevens,  for 
appellant. 

W.  E.  Mitchell  and  jB.  C,  Campbell,  for  appellee. 

DsBMEB,  C.  J. —  Defendant  operates  a  line  of  railway 
from  Council  Bluffs  to  Kansas  City.  Just  over  the  State 
line  in  Missouri  it  crosses  the  Nishnabotna  river.  Prior  to 
the  year  1898  the  bridge  crossing  this  stream  consisted  of 
two  spans,  aggregating  two  hundred  and  six  feet  in  length. 
In  the  year  1898  it  replaced  this  bridge  with  another  of 
three  spans,  aggregating  three  hundred  and  fifteen  feet  in 
length.  In  constructing  this  new  bridge  a  number  of  piling 
were  driven  in  the  channel  of  the  river,  and  when  the  bridge 
was.  completed  these  piling  were  cut  off  so  that  the  ends 
thereof  projected  some  distance  above  the  bed  of  the  stream, 
where  they  remained  down  to  the  time  of.  the  flood  of 
which  the  plaintiff  complains.  After  the  construction  of 
the  new  bridge,  the  defendant  also  threw  into  the  channel 
of  the  stream,  and  around  the  center  pier  of  the  bridge 
which  has  always  been  at  practically  the  same  place,  several 
car  loads  of  stone  and  broken  rock.  Plaintiff  owns  land 
in  the  river  bottom  in  this  State  some  distance  above  the 
bridge,  and  he  claims  that  it  was  overflowed  and  damaged  in 
the  year  1902  by  reason  of  the  piling  left  in  the  stream, 
which  gathered  debris  of  various  kinds,  and  of  the  stones  cast 
into  the  stream,  which  obstructed  the  natural  flow  of  the 
water.  The  issue  as  to  the  faulty  construction  of  the  original 
bridge,  and  the  insufficiency  of  the  new  one  to  carry  the 
water  of  the  stream,  was  not  submitted  to  the  jury.  The 
sole  matter  left  to  its  determination  was  the  presence  of  the 
piling  and  the  stones.  Defendant  pleaded,  however,  that 
the  piling  and  the  stones  were  necessary  to  the  protection  and 
maintenance  of  the  second  bridge,  and  were  not  such  as  to 
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unnecessarily  impair  the  usefulness  of  the  stream.  It  fur- 
ther pleaded  that  the  flooding  of  plaintiff's  land  was  due  to 
an  unprecedented  flood,  or,  as  it  is  sometimes  called,  "  the  act 
of  Grod."  These  issues  were  submitted  to  the  jury,  resulting 
in  the  verdict  hitherto  stated.  Many  allied  errors  are  relied 
upon  for  a  reversal  of  the  judgment  thereon,  to  such  of  which 
as  are  deemed  important  we  shall  now  give  attention : 

Defendant  complains  of  the  trial  court  for  not  sustain- 
ing its  motion  for  an  instruction  directing  the  jury  to  find  a 
verdict  for  it  This  complaint  is  wiliiout  merit  There 
was  enough  testimony,  if  believed  by  the  jury,  as  ta  the 
unnecessary  obstruction  of  the  river,  to  justify  the  court  in 
submitting  the  matter  as  a  question  of  fact  It  is  also  con- 
tended that  the  flooding  of  the  plaintiff's  land  was  due  to 
dikes  or  levees  constructed  by  him  and  others.  This  ques- 
tion was  also  submitted  to  the  jury,  and  it  was  told,  in  effect, 
that  if  these  dikes  or  levees,  in  conjunction  with  the  natural 
contour  of  the  country,  held  back  or  retarded  the  flow  of  the 
flood  waters,  and  caused  them  to  accumulate  north  of  plain- 
tiff's land,  he  could  not  recover.  The  approximate  cause  of 
the  flooding  of  plaintiff's  land  was  properly  submitted  to  the 
jury. 

Further,  it  is  argued  that  whatever  damage  plaintiff 
suffered  was  due  to  surface  water  caused  by  an  extraordinarj^ 
and  unprecedented  flood,  and  that  defendant  was  not  respon- 
sible therefor.  This  issue  was  also  submitted  to  the  jury, 
and  there  was  such  a  conflict  in  the  testimony,  or  in  the  itifer- 
ences  to  be  drawn  therefrom,  as  to  justify  such  submission. 

The  bridge  is  in  Missouri,  and  the  laws  of  that  State 
provide,  in  substance,  that  railways  may  construct  their  roads 
over  streams  in  that  State,  but  that  they  shall  restore  the 

stream  to  its  former  state,  or  to  such  state  as 

*'  op"  wdSs?**  ^^^    unnecessarily    to    impair    its    usefulness. 

iMtroitions.     "^t®  ^^1^1  ^^rt  submitted   the  question  as  to 

whether  or  not  the  defendant  so  restored  the 

stream  as  not  to  unnecessarily  impair  the  usefulness  thereof. 
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The  jury  was  also  instructed  that  the  defendant  had  the  right 
to  make  its  bridge  permanent  and  safe,  and  in  so  doing  might 
obstruct  the  channel  of  the  river,  so  far  as  the  same  was 
reas(mably  necessary  to  maintain  the  bridge  in  a  safe  condi- 
tion, without  liability  to  the  plaintiff  or  to  any  one  else. 
These  instructions  were  as  favorable  to  the  defendant  as  it 
was  entitled  ta  Booth  v.  R.  Co.,  140  N.  Y.  267  (35  K  E. 
Eep.  592,  24  L.  R  A.  105,  37  Am.  St  Rep.  552). 

The  jury  was  further  instructed  that  the  flood  was  "  the 
act  of  Gk)d,'^  and  that  defendant  was  not  liable  unless  it  were 
shown  that  its  negligence  combined  with  the  flood  in  pro- 
ducing the  injury  of  which  plaintiff  complains. 
In  other  instructions,  the  jury  was  told  that 
negligence  of  the  defendant  contributing  in  some  slight  de- 
gree to  bringing  about  the  flood  on  the  plaintiff's  land  would 
not  be  sufficient  to  render  it  liable,  and  also  that  defendant's 
negligence  Qontributing  in  any  degree  to  the  bringing  about 
of  the  damages  would  not  be  sufficient^  unless  such  negligence 
was  the  producing  cause  of  the  injury.  This  was  also  ex- 
plained in  other  instructions  which  told,  the  jury,  in  effect, 
that  if  the  flood  were  such  as  that  plaintiff  would  have  suf- 
fered damage  had  defendant  not  have  been  negligent,  then 
he.  could  not  recover.  These  instructions,  taken  as  a  whole, 
were  not  erroneous.  Wolf  v.  Am,  Exp,  Co,,  43  Mo.  421 
(97  Am.  Dec  406);  Cornish  v.  B.  Co,,  49  Iowa,  378. 
Where  negligence  concurs  with  the  act  of  God  in  producing 
an  injury,  the  party  guilty  of  the  negligent  act  is  responsible, 
provided  the  injury  would  not  have  happened  but  for  such 
negligent  act.  Langhammer  v.  City,  99  Iowa,  295 ;  Baltir 
more  Co.  v.  School  Dist.,  96  Pa.  65  (42  Am.  Rep.  529)  ; 
Colemdn  v.  B,  Co.,  36  Mo.  App.  476 ;  Vlrick  v,  Dakota  Co,, 
3  S.  D.  44  (51  K  W.  Rep.  1023). 

The  court  instructed  that  "  plaintiff's  lands  were  in- 
jured to  some  extent  by  overflow  from  the  Nishnabotna 
river."  As  the  evidence  was  without  conflict  on  this  point, 
there  was  no  error  here. 
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• 
Defendant's  counsel  also  argue  that  the  court  did  not 

submit  the  question  as  to  whether  or  not  the  flood  which  did 

the  injury  was  surface  water.     True,  this  point  was  not  spe- 

^  cifically  covered;  but  the  case  was  submitted 

8.  Same. 

wholly  on  the  theory  that  the  obstructions  in 
the  channel  of  the  river  caused  it  to  overflow  and  flood  plain- 
tiff's land,  and  the  jury  was  told  that,  unless  these  obstruc- 
tions caused  the  water  to  back  up  and  overflow  plaintiff's 
dike  at  the  north  and  east  of  his  land,  he  could  not  recover. 
They  were  also  instructed  that  if  the  dikes  held  back  the 
water,  and  caused  the  flood  waters  to  accumulate  north  of 
plaintiff's  land,  and  finally  to  overflow  the  dikes  or  levees, 
then  plaintiff  could  not  recover.  These  instructions  met 
every  issue  and  all  the  testimony  in  the  case,  and  the  instruc- 
tion asked  by  the  defendant  with  reference  to  surface  water 
was  not  correct  in  law.  Surface  water  is  not  necessarily  all 
that  is  outside  of  the  main  channel  of  a  river.  Sullens  v.  R, 
Co.,  74  Iowa,  659;  Moore  v,  R,  Co,,  75  Iowa,  263;  Cornish 
V.  R.  Co.,  49  Iowa,  378. 

Other  instructions  asked  by  the  defendant  were,  in 
effect,  given  by  the  court  in  its  charge. 

Some  other  matters  are  complained  of  —  as  that  the 
court  failed  to  define  the  term  "  proximate  cause,"  and  failed 
and  neglected  to  number  the  paragraphs!  of  its  instructions. 
There  is  no  merit  in  any  of  them. 

The  case  was  peculiarly  for  a  jury,  and  with  its  find- 
ings we  are  not  disposed  to  interfere. —  Affirmed. 


Maboabet  Cabpbnter,  Administratrix,  etc..  Appellant^  v. 
The  Chicago,  Rock  Tsi-and  &  Pacific  Rail- 
way Company,  Appellee. 

Railroads:    negugencb:    evidence.    In  an  action  for  the  death  of  a 

1    railroad   contractor,    evidence   of   conversations   between   a   train 

dispatcher  and  a   telegraph  operator  with   reference  to  requiring 
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trains  to  slow  down  as  they  approached  the  work,  was  inadmissible 
on  the  question  of  the  company's  negligence,  it  appearing  that  the 
dispatcher  was  connected  with  another  division  of  the  road  and 
there  being  no  showing  of  authority  or  that  anyone  in  authority 
had  knowledge  of  the  work. 

Negligence:  warning:  proximate  cause.  Where  one  was  fully  ad- 
2  vised  and  knew  of  the  impending  danger  from  dn  approaching 
train,  and  death  resulted  from  his  failure  to  avoid  the  accident, 
negligence  of  the  company  could  not  be  predicated  on  the  failure 
of  the  engine  men  to  ring  the  bell  or  sound  the  whistle,  it  appear- 
ing that  the  duty  to  so  warn  the  deceased  did  not  arise  until  after 
he  knew  of  the  danger ;  such  failure  was  not  the  proximate  cause 
of  the  injury. 

Appeal  from  Polk  District  Court. —  Hon.  W.  H.  McHbnby, 

Judge. 

Wednesday,  December  14,  1904. 

Action  by  plaintiff,  as  administratrix  of  the  estate  of 
L  C.  Carpenter,  deceased,  to  recover  damages  for  personal 
injury  to  her  intestate,  resulting  in  his  death.  The  material 
facts  respecting  the  accident  are  not  involved  in  controversy. 
It  appears  that  Carpenter,  and  one  Sisley  were  engaged  in 
filling  with  earth  the  west  end  of  »  bridge  near  the  station  of 
De  Soto,  on  the  line  of  the  defendant's  railway.  The  earth 
for  the  purpose  was  being  obtained  from  the  right  of  way 
adjacent  to  such  bridge.  The  method  of  procedure  was  by 
plowing  up  the  earth,  using  a  span  of  horses  and  a  common 
plow  therefor,  and  by'  then  taking  up  and  transporting 
the  earth  by  means  of  wheeled  scrapers.  Carpenter  was 
struck  by  a  passenger  train  approaching  from  the  west,  and 
instantly  killed.  The  circumstances  of  the  accident  are  de- 
tailed by  Sisley  —  he  being  the  only  witness  testifying 
thereto  —  as  follows:  Carpenter  started  to  do  some  plowing, 
and,  when  about  two  hundred  feet  west  of  the  bridge,  he 
undertook  to  cross  the  railway  track  from  north  to  south 
with  his  team  and  plow.  He  had  a  boy  driving  tbe  team, 
and  he  (Carpenter)  was  holding  the  plow.     Tn  some  way 
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the  point  of  the  plow  ran  under  the  north  rail,  between  the 
ties ;  and  the  team  —  a  span  of  vicious  horses  —  kept  on 
pulling  until  the  rail  became  wedged  in  between  the  point 
and  the  beam  of  the  plow.  The  witness  says  that  the  train 
from  the  west  was  due,  and  they  were  expecting  it;  that 
from  where  he  stood  down  at  the  bridge  he  heard  it  coming, 
and,  looking  up,  saw  it  come  around  a  curve  in  the  track 
between  six  hundred  and  seven  hundred  feet  west  of  where 
Carpenter,  the  boy,  and  the  team  were ;  that  he  called  to  Car- 
penter to  look  out  for  the  train,  whereupon  the  boy  threw 
the  lines  to  Carpenter,  and  ran*  away ;  that  Carpenter  seized 
the  lines  and  tried  to  pull  the  horses  off  the  track,  and,  fail- 
ing in  this,  he  ran  around  to  the  heads  of  the  horses,  and  be- 
gan beating  them  back  off  the  track,  and  succeeded  in  doing 
so,  but  failed  on  his  own  part  to  get  off  the  track  and  save 
himself.  On  motion,  at  the  close  of  the  evidence  for  plain- 
tiff, there  was  a  directed  verdict  in  favor  of  defendant,  and 
judgment  against  plaintiff  for  costs.  Plaintiff  appeals. — 
Afp>rmed. 

McLennan  &  Brennan,  for  appellant. 

Carroll  Wright  and  /.  L  Dille,  for  appellee. 

Bishop,  J. —  One  ground  of  the  motion  to  direct  a  ver- 
dict was  that  there  was  no  proof  of  any  negligence  on  the  part 
of  defendant  which  was  the  proximate  cause  of  the  accident 
and  injury.  The  acts  of  negligence  as  charged  in  the  peti- 
tion may  be  summarized  thus :  First,  that  the  train  in  ques- 
tion was  being  run  at  a  speed  of  more  than  sixty  miles  an 
hour,  whereas  the  defendant,  through  its  officers  and  agents, 
had  promised  and  agreed  to  slow  down  all  trains  as  they 
approached  the  bridge;  second,  that  no  framing  by  whistle 
or  bell  of  the  coming  of  the  train  was  given  to  employes  work- 
ing at  said  bridge ;  third,  that  at  a  point  about  three  hundred 
feet  west  of  the  bridge  a  whistle  warning  should  have  been 
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given  for  a  highway  crossing  the  track  about  three  hundred 
feet  east  of  the  bridge,  and  none  such  was  given. 

I.  In  respect  of  the  ground  of  negligence  first  stated,  it 
will  be  sufficient  to  say  that  the  evidence  wholly  fails  to  show 
that  a  promise  or  agreement  had  been  made  as  alleged. 
1.  negligewcb:    Plaintiff  attempted  to  prove  by  Sisley  conversa- 

evidence.  tions  upon  the  subject  between  himself  and  Car- 
penter, on  the  one  hand,  and  one  Gibney,  a  train  dispatcher 
in  Des  Moines,  and  also  the  telegraph  operator  at  De  Soto, 
on  the  other  hand.  This  evidence  was  ruled  out,  and  prop- 
erly so.  Gibney  was  connected  with  another  division  of  the 
plaintiff's  road.  Moreover,  no  preliminary  proof  was  made 
to  the  effect  that  a  train  dispatcher  or  a  station  telegraph 
operator  had  any  authority  in  the  premises.  Even  if  this 
were  not  so,  there  is  no  evidence  in  the  record  tending  to 
prove  that  any  one  connected  with  the  operation  of  the  road, 
and  in  authority,  had  knowledge  that  work  was  being  done 
•at  the  time  at  the  bridge  in  question.  And  the  work  being 
done  was  not  such  as  to  interrupt  or  interfere  with  the  ordi- 
nary operation  of  trains  over  the  road. 

II.  The  other  matters  of  negligence  alleged  may  be 
di^sed  of  in  brief.  We  need  not  stop  to  consider  what 
might  have  been  the  effect  of  the  situation  had  Carpenter 

*•  ^JlJ^'iSJ*!*^*     '^^^^  unconscious  of  the  approach  of  the  train, 
pro^mate        -pj^^  f ^^^^  jg  ^Yisi^  j^g  ^^  advisod  of  the  danger 

about  as  soon  as  the  enginemen  could  have  discovered  him. 
Now,  manifestly,  negligence  cannot  be  predicated  upon  a  fail- 
ure of  duty  to  warn  when  the  person  to  be  warned  is  fully 
alive  to  and  presently  advised  of  the  impending  danger,  and 
this  practically  as  soon  as  the  warning  could  have  been  given. 
Nor  can  it  be  said  that  in  such  a  case  the  failure  of  duty 
—  conceding  that  the  duty  existed  —  was  the  proximate 
cause  of  the  accident;  and  this,  if  for  no  other  rea- 
son, because  under  the  circumstances  shown  the  accident 
would  have  occurred  irrespective  of  any  warning  that  might 

have  been  given.     What  we  have  said  applies  to  the  failure  to 
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sound  the  whistle  for  the  highway  crossing,  and  with  even 
more  force,  as  it  appears  that  in  respect  thereof  the  duty  did 
not  arise  until  the  train  was  within  about  one  hundred  feet 
from  the  place  occupied  by  Carpenter  on  the  track.  In  our 
view,  the  facts  bring  the  case  within  the  principle  which 
governs  in  cases  of  accidents  upon  highway  crossings.  If  the 
traveler  see  or  hear  the  train  approaching,  or  is  otherwise 
warned  as  thoroughly  as  he  would  have  been  had  the  whistle 
been  sounded  or  the  bell  rung,  he  cannot  bottom  a  charge  of 
negligence  on  a  failure  to  sound  an  alarm,  as  such  cannot  be 
said  to  be  the  proximate  cause  of  the  accident  WUloughby  v. 
Railway  J  37  Iowa,  432 ;  2  Thompson  on  Negligence,  section 
1558. 

The  verdict  was  rightly  directed,  and  the  judgment  is 
ajjirmed. 


The   Otty  of  Wavbkly,  Appellee,   v,  B^emeb  County, 

Appellant 

Mulct  tax:  collection:  compensation  op  county  treasurer.  That 
portion  of  the  regular  annual  mulct  tax  which  a  county  is  required 
by  law  to  pay  to  a  city,  is  not  subject  to  the  county  treasurer's 
charge  of  three  fourths  of  one  per  cent  for  collection,  as  provided 
in  Code,  section  490,  but  any  additional  tax  imposed  by  the  city 
for  its  benefit  and  collected  by  the  treasurer  should  pay  this  com- 
mission. 

Appeal  from  Bremer  District  Covrt. —  Hon.  Cliffobd  P. 

Smith,  Judge. 

Wednesday,  December  14,  1904, 
The  opinion  states  the  case. —  A^rmed. 

0.  H.  Mitchell,  for  appellant 
L.  L.  Thomson,  for  appellee. 
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Weaver,  J. —  The  city  of  Waverly  brought  this  action 
at  law  to  recover  from  the  defendant  a  sum  of  money  alleged 
to  have  been  collected  by  the  county  treasurer  as  mulct  taxes 
for  the  city's  use.  The  county,  by  its  answer,  admitted  the 
collection  of  the  money  described,  but  justified  the  refusal  to 
pay  it  over  on  the  ground  that  the  sum  was  rightfully  re- 
tained as  fees  of  the  treasurer  for  his  services  in  making  the 
collection.  The  material  facts  may  be  stated  as  follows: 
During  the  years  1894  to  1902  the  county  collected  the  regu- 
lar annual  mulct  tax  or  charge  of  $600  per  year,  assessed,  as 
provided  by  the  statute,  upon  several  tracts  of  real  estate  in 
the  city  of  Waverly  which  were  occupied  and  used  as  places 
for  the  keeping  and  selling  of  intoxicating  liquors.  During 
ihe  same  year  the  city  of  Waverly,  as  authorized  by  the 
statute,  assessed  an  additional  amount  of  mulct  charges  or 
taxes  upon  the  same  property,  which  assessments  were  cer- 
tified to  the  county  treasurer,  by  whom  they  were  collected 
for  the  city's  benefit.  Of  the  moneys  collected  as  aforesaid 
one-half  of  the  regular  annual  charge  of  $600  and  all  the 
special  or  additional  charge  levied  by  the  city  has  been  paid 
over  to  the  city,  except  a  balance  equal  to  the  three-fourths 
of  one  per  cent  on  the  collections  thus  made.  On  the  fore- 
going conceded  facts  the  trial  court  found  that  the  city  was 
liable  to  pay  the  collection  fee  upon  the  special  or  additional 
charge  or  tax  levied  and  collected  solely  for  its  own  use  and 
benefit,  but  held  that  as  to  the  collection  of  the  general  or 
Tegular  statutory  charge  the  treasurer  could  not  rightfully 
retain  any  fee  or  commission  for  his  services.  As  the  county 
alone  appeals,  we  have  no  occasion  to  review  the  finding  of 
the  district  court  except  as  to  the  general  or  regular  annual 
mulct  of  $600. 

The  statutory  provisions  to  which  our  attention  has 
been  called  are  as  follows :  Code,  section  490 :  "  Each  county 
treasurer  shall  receive  for  his  services  the  following  compen- 
sation: (1)  Three-fourths  of  one  per  cent,  of  all  money  col- 
lected by  him  as  taxes  due  any  city  or  town,  to  be  paid  out 
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of  the  same."  Code,  section  2445 :  "  The  revenue  derived 
from  the  (mulct)  tax  provided  for  in  this  chapter  shall  be 
paid  into  the  county  treasury,  one-half  to  go  into  the  general 
county  fund  and  the  remainder  to  be  paid  over  to  the  munici- 
pality in  which  the  business  taxed  is  conducted.'^  The  first- 
cited  section  is  in  the  chapter  relating  to  the  duties  and  com- 
pensation of  the  county  treasurer,  and  has  been  the  law  of 
the  State  for  many  years.  The  other  clause  is  found  in  the 
chapter  relating  to  the  aales  of  intoxicating  liquors,  and  was 
enacted  within  a  comparatively  recent  period.  The  pro- 
priety of  the  original  provision  as  applied  to  ordinary  munici- 
pal taxes  is  apparent  Such  taxes  are  levied  by  the  local 
authorities  of  the  city  or  town  for  its  own  local  purposes. 
The  county  at  large  has  no  interest  in  them,  and  derives  no 
benefit  from  them,  and  therefore,  when  a  county  officer, 
elected  and  paid  by  the  county  at  large,  is  called  upon  to  col- 
lect these  local  taxes  for  local  purposes,  the  municipality 
which  receives  thfe  benefit  of  his  services  should  pay  a  reason- 
able compensation  for  the  time  .and  labor  required  at  his 
hands.  At  the  very  least,  it  is  within  the  discretion  of  the 
Legislature  to  require  such  compensation.  The  collection  of  , 
the  special  or  additional  mulct,  which  is  left  solely  to  the  dis- 
cretion of  the  municipality,  and  is  levied  solely  for  its  own 
use  and  benefit,  comes  within  the  suggested  reason  which 
underlies  Code,  section  490.  But  this  cannot  be  said  of  the 
regular  annual  mulct  That  charge  is  levied  and  is  payable 
independent  of  any  initiative  or  option  on  part  of  the  city, 
except  as  the  consent  of  the  city  is  necessary  to  the  operation 
of  the  so-called  "  bar  clause  "  of  the  statute.  It  is  not  col- 
lected as  a  city  tax,  but  as  a  general  charge  or  penalty  on 
account  of  the  business  to  which  the  property  is  devoted,  and 
the  whole  sum  is  due  and  payable  to  the  county.  When  col- 
lected, the  statute  (Code,  section  2445)  makes  provision  for 
its  disposition  by  direction  that  one-half  be  placed  in  the 
general  county  fund,  and  the  remainder  (which  is  the  entire 
undiminished  one-half)  be  paid  over  to  the  municipality  in 
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which  the  business  is  conducted.  If  there  be  any  incongru- 
ity or  inconsistency  between  the  two  sections  of  the  statute 
whidi  we  have  been  considering,  then  we  think  the 'trial 
court  was  right  in  holding  that  the  general  direction  in  sec- 
tion 490  must  yield  to  the  special  direction  found  in  sectioti 
2445.  In  our  judgment,  the  general  mulct  charge  is  not  a 
municipal  tax,  and  the  mere  fact  that  the  statute  provides 
that,  when  collected,  one-half  shall  be  turned  over  to  the  city, 
gives  the  treasurer  no  right  to  retain  the  commission  provided 
for  in  section  490. 

The  judgment  of  the  district  court  is  ajjirmed. 


The  Citizens'  Bank  of  Des  Moines/  Iowa,  Appellee,  v. 

The  City  of  Spencer,  Appellant. 

Cities:    sewerage:    unauthorized  acts  of  counol.    In  the  absence 

1  of  a  valid  ordinance  or  resolution  directing  the  construction  of 
sewerage,  a  city  council  can  not  make  a  valid  municipal  obligation 
with  respect  thereto. 

Sewerage:    unauthorized   contract:    estoppel:    quantum    meruit. 

2  One  dealing  with  a  municipal  corporation  is  bound  to  take  notice 
of  the  statutory  limitations  upon  its  power,  and  the  unauthorized 

*  act  of  a  city  council  in  contracting  for  sewerage  will  not  estop  the 
city  from  denying  liability  therefor,  notwithstanding  the  implied 
representations  of  authority  so  to  do;  nor  is  a  quantum  meruit 
recovery  in  such  cases  authorized. 

Limitation  of  indebtedness:    payment  for  sewerage.    The  agreement 

3  of  a  city  to  pay  the  costs  of  .sewerage  from  its  own  funds,  where 
such  action  would  raise  the  city's  indebtedness  beyond  the  con- 
stitutional limit,  is  invalid. 

Implied  contract:    limitation  of  action.    An  action  against  a  city 

4  on  an  implied  contract  to  pay  the  cost  of  sewerage  must  be  brought 
within  five  years  from  the  date  at  which  the  cause  of  action 
accrued,  in  the  absence  of  such  facts  as  operate  to  toll  the  statute. 

Sewerage:    reassessment  of  cx)ST.    After  a  sewerage  assessment  has 

5  been  declared  invalid  and  a  legislative  act  intended  to  cure  the 
assessment  has  been  passed,  the  city  should  be  given  an  opportunity 
to  make  a  reassessment  before  suit  is  .brought  against  it  on  an 
implied  contract  to  pay  for  the  sewerage. 


102  Citizens'  B'k  v.  City  of  Spkncbr.  [126  Iowa 

Appeal  from  Clay  District  Court. —  Hon.  A.  1).  Bailee^ 

Judge. 

Wednesday,  •  December  14,  1904. 

>  Action  at  law  to  recover  the  amount  of  certain  assess- 
ment certificates  for  a  sewer  constructed  in  the  defendant 
city  on  the  theory  that  these  assessment  certificates  were  de- 
clared invalid,  and  the  city  is  liable  to  the  contractor  doing' 
the  work,  or  to  his  assignee,  for  the  amount  thereof.  Several 
defenses  were  interposed  by  the  city,  to  some  of  which  we 
shall  refer  during  the  course  of  the  opinion.  The  trial  court 
rendered  judgment  for  the  plaintiff,  and  the  defendant  ap- 
peals.—  Reversed. 

Buck  &  Kirkpatrick,  for  appellant. 

0.  H.  Martin,  for  appellee. 

Deemer,  C.  J. —  On  October  22,  1892,  the  city  council 
of  the  defendant  city  undertook  to  pass  an  ordinance  for  the 
constructionr  of  sewers  and  to  assess  the  cost  thereof  against 
abutting  property.  Pursuant  thereto  a  contract  was  entered 
into  with  one  Likes  for  the  construction  of  the  sewer.  Jan- 
uary 20,  1893,  th^  city  council  accepted  the  work,  and  as- 
sessed the  cost  thereof  against  abutting  aud  adjoining  prop- 
erty, and  caused  assessment  certificates  to  be  delivered  to  the 
contractor  pursuant  to  its  contract  with  him  to  the  effect  that 
he  should  receive  the  same  itt  full  payment  for  his  work  in 
front  of  the  various  properties.  The  owners  did  not  indorse 
any  waivers  on  the  back  of  these  certificates,  nor  were  any 
payments  made  by  them.  These  assessments  were  certified 
to  the  county  treasurer  for  collection  in  December  of  the  year 
1893,  but  payment  was  refused,  and  the  lots  against  which 
the  assessments  were  levied  were  advertised  for  sale.  An 
action  was  then  brought  by  the  then  owner  of  certain  lots 
against  the  county  treasurer  to  restrain  these  sales.     That 
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case  finally  reached  this  court,  and  the  assessments  were  held 
illegal.  See  Griffin  v.  Messenger,  114  Iowa,  99.  Plaintiff 
herein,  as  assignee  of  the  contractor,  intervened  in  that  ac- 
tioD,  and  was  a  party  thereto.  The  parties  to  that  action, 
and  all  concerned  in  the  result  thereof,  acted  in  entire  good 
faith,  and  believed  that  the  ordinance  passed  by  the  city  coun-; 
cil  was  valid  and  binding,  until  the  adverse  decision  of  this 
court.  In  December,  1901,  plaintiff,  as  assignee  of  the  con- 
tractor, presented  a  claim  to  the  city  council  for  the  amount 
of  the  certificates  and  for  the  costs  in  the  case  above  referred 
to.  This  claim  was  refused,  and  plaintiff  thereupon  com- 
menced this  action.  The  defendant  was  not  made  a  party  to 
the  Griffin  suit,  nor  was  it  at  any  time  notified  of  the  default 
of  the  owner  of  the  property  in  paying  his  assessments  until 
plaintiff's  claim  was  filed  with  it.  Neither  has  there  been 
any  demand  for  a  reassessment  of  the  property,  or  for  any 
further  action  on  the  part  of  the  city,  except  to  pay  the  plain- 
tiff's claim.  At  the  time  the  sewer  was  constructed,  defend- 
ant was  indebted  up  to  the  constitutional  limit  The  Griffin 
Case  was  decided  in  this  court  in  May  of  the  year  1901.  In 
that  case  it  was  held  that  the  entire  proceedings  were  void, 
for  the  reason  that  the  ordinance  for  the  sewering  of  the  city 
had  not  been  legally  adopted.  After  the  decision  of  that  case 
the  General  Assembly  passed  a  curative  act  known  as  chapter 
224,  page  179,  Acts  Twenty-ninth  General  Assembly,  which 
undertook  to.  cure  retroactively  all  ordinances,  resolutions, 
etc.,  at  any  time  passed  as  this  one  was. 

Plaintiff  contends  that  the  city  is  absolutely  liable  in  this 
case  under  the  rule  announced  in  Light  Co,  v.  Ft,  Dodge, 
115  Iowa,  568,  and  other  like  cases;  while  defendant  claims 
that  that  case  has  no  application ;  that  under  the  curative  act 
all  proceedings  were  validated,  and  plaintiff  should  now 
enforce  its  assessment  certificates ;  that  the  plaintiff  and  his 
assignor  were  charged  with  notice  of  the  powers  of  the  city 
council,  and  are  conclusively  bound  tjo  know  that  all  the  pro- 
ceedings were,  irregular  and  void ;  that  in  such  cases  as  this 
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the  city  is  not  liable,  because  the  assessment  certificates  were 
invalid,  and  the  invalidity  goes  to  the  power  of  the  city  to  act 
at  all;  that  the  city  was  indebted  up  to  its  constitutional 
limit,  and  cannot  be  held  on  an  express  contract  to  pay,  and 
that^  if  sought  to  be  held  on  an  implied  contract,  the  cause 
of  action  is  barred.  It  also  insists  that  plaintiff  is  barred 
by  laches ;  that  it  is  not  entitled  to  recover,  because  it  made 
no  demand  for  a  reassessment,  and  gave  no  notice  to  the  city 
so  that  the  city  might  have  made  a  reassessment  as  by  statute 
provided.  These  are  the  principal  points  argued,  and,  as 
they  are  each  and  all  presented  by  the  pleadings,  we  shall 
consider  such  of  them  as  are  deemed  important  and  con- 
trolling. 

As  the  case  may  be  dispose^  of  without  more  than  in- 
cidental reference  to  the  curative  act,  we  shall  not  consider 
the  exact  effect  of  that  act  upon  the  Grifiin-Messenger  Case, 
1.  Sewerage:       ^^^®  ^  ^^J  ^^^^  ^^  ^^  extremely  doubtful  if  the 
2JS"o^^""^    L^islature  had  power  to  in  any  manner  affect 
council.  Griffin's  rights  in  and  to  the  property  after  a 

decision  of  this  court  establishing  tlie  same.  The  record 
here  presents  quite  a  different  state  of  facts  from  what  ap- 
pears in  the  Ft.  Dodge  and  other  like  cases.  There  a  valid 
contract  was  made  with  the  contractor,  whereby  the  city  un- 
dertook and  impliedly  guarantied  to  levy  valid  assessments 
against  abutting  property  to  pay  for  the  work.  Here  the  de- 
fect lies  deeper.  The  city  did  not  pass  a  valid  ordinance  or 
resolution  for  the  doing  of  the  work,  because  a  sufficient  num- 
ber of  the  councilmen  did  not  vote  in  favor  thereof,  or  did  not 
vote  for  a  suspension  of  the  rules,  which  we  shall  treat  for 
the  purposes  of  the  case  as  the  same  thing.  Without  a  valid 
ordinance  or  resolution  the  city  council  had  no  power  to 
order  any  sewering.  If  it  undertook  to  do  so,  its  act  was 
not  binding  upon  the  municipality  or  any  one  else.  There 
was  an  express  statutory  limitation  on  the  power  of  these 
officials,  and  of  this  all  persons  dealing  with  them  must  take 
notice.     Harrison  v.  Palo   Alto   Conniy,  104   Iowa,   389; 
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Estep^v.  County  of  KeokvJc,  18  Iowa,  199  yClark  v.  City  of 
Des  Moirt/es,  19  Iowa,  199;  Mechem'on  Public  Officers,  sec- 
tions 506,  511,  512,  and  cases  cited;  McPherson  v.  Foster, 
43  Iowa,  58.  This  is  fundamental  doctrine,  announced  with 
practical  unanimity  by  all*  courts.  The  application  of  it  to 
this  case  is  clear,  and  this  points  to  the  distinction  between 
cases  where  the  contract  between  the  city  and  the  contractor 
is  a  nullity,  and  cases  where  the  contract  is  good,  but  the  city 
fails  or  n^lects  to  take  some  steps  under  the  contract  itself, 
which  it  has  expressly  or  impliedly  undertaken  to  do.  In 
the  one  case  the  contract  is  perfectly  good,  and  the  contractor 
has  nothing  to  do  with  the  making  of  the  assessments,  tn 
the  other  the  original  contract  with  the  contractor  is  invalid 
because  of  a  statutory  limitation  upon  the  poweo*  of  the  offi- 
cials making  it*  In  the  latter  instance  the  contractor,  is 
bound  to  know  of  the  authority  of  the  city  officials,  and  in 
the  other  he  is  not,  but  may  rely  upon  the  council's  taking 
the  necessary  steps  in  fulfillment  of  its  obligation. 

The  city  council,  in  making  a  contract  for  the  city, 
cannot  estop  it  by  acting  beyond  the  limit  of  its  powers.     The 
law  provides  just- how  such  matters  may  be  done,  and  of  this 
t.  SiwnuMs:       cvery   one   is  conclusively   presumed   to  have 
SSS£Sr^    notice.     When  acting  without  authority  or  be- 
^SSum         yond  its  powers,  the  city  council  cannot  estop 
*'*^*'*  the  city,  for,  no  matter  what  its  representations, 

a  party  dealing  with  it  is  bound  to  take  notice  of  all  statu- 
tory limitations  upon  its  authority.  There  can  be  no  recov- 
ery even  upon  qtumtum  meruit  in  such  cases,  especially 
where,  as  here,  the  city  did  not  obligate  itself  to  pay  for  the 
improvement,  and  was  undertaking  to  do  but  a  small  part 
of  it  for  its  own  benefit.  Any  other  rule  might  completely 
ruin  any  city,  for  the  Legislature  could  not,  if  the  converse 
were  true,  limit  the, powers  of  a  city  council.  Cedar  Rapids 
V.  City,  118  Iowa,  254.  When  making  any  sort  of  a  con- 
tract, the  city  officials  impliedly  represent  that  they  have 
authority  to  do  so,  but  such  representations  are  not  binding 
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upon  the  city,  for  the  reason  liiat  the  powers  of  these  ofBcials 
are  limited,  and  we  are  bound  to  look  to  the  law,  for  their 
authority  and  the  validity  of  their  acts.  These  views  are 
well  sustained  by  authority.  See  Boston  Co.  v.  City  of  Camr 
bridge,  163  Mass.  64  (39  K  E.  Rep.  787)  ;  Schumm  v.  Sey- 
mour, 24  N.  J.  Eq.  143 ;  McDonald  v.  City,  68  N.  Y.  23 
(23  Am.  Rep.  144)  ;  Moylan  v.  CUy,  32  La.  Ann.  673 ;  Hitch- 
cock  V.  City,  96  U.  S.  341  (24  L.  Ed.  659)  ;  In  re  Market 
Street,  49  Cal.  546;  ZWy  v.  City,  72  Cal.  154  (13  Pac  Rep.. 
321) ;  Trustees  v.  Hohn,  82  Ky.  1 ;  City  v.  Wamn,  144  Ind. 
175  (42  K  E.  Rep.  901,  31  L.  R.  A.  743) ;  Brady  v.  City, 
20  TS^.  Y.  312 ;  Tomi  v.  Peacock,  89  Ky.  495  (12  S.  W.  Rep. 
1042,  25  Am.  St.  Rep.  552). 

II.     Aside  from  this,  the  city  did  not  make  an  express 
contract  to  pay  the  contractor,  from  its  own  funds.     If  it  did, 
the  contract  was  void,  because  beyond  the  limit  of  indebted- 
ness prescribed  by  the  Constitution.     In  some 
^*  oF^'iNMOTD'    of  the  oases  relied  upon  by  plaintiff  there  are 
payment  for     chauce  cxpressious  to  the  effect  that  the  city 

sewerage.  *       i*   i  i        •  i 

18  liable  m  such  cases  as  upon  a  guaranty 
or  contract;  but  these  must  be  taken  m  connection  with  the 
facts  and  the*  issues  involved.  The  cities  were  held  liable 
in  each  of  these  cases  on  the  theory  of  an  implied  obligation 
or  contract  to  make  legal  assessments.  If  the  obligation  had 
been  an  express  one  to  pay  the  amoimt  of  the  assessments, 
or  the  contract  price  for  the  work,  it  is  manifest  that  the  con- 
tracts would  have  been  held  illegal  in  some  of  the  cases  be- 
cause creating  a  debt  beyond  the  constitutional  limit  Allen 
t\  Davenport,  107  Iowa,  90,  and  see  cases  cited  in  Ft.  Dodge 
Case,  supra.  So  that  it  cannot  be  assumed  that  the  city  is 
to  be  held  liable  on  an  express  contract  in  o»der  to  avoid  the 
statute  of  limitations,  for  this  would  be  flying  from  Scylla 
to  Charvbdis.  Manifestly,  there  was  no  written  contract 
here  to  pay  plaintiff  or  its  assignor  the  contract  price,  or  the 
amount  of  the  assessment  certificates.  There  was  no  fault 
on  the  part,  of  the  city  in  levying  these  assessments,  save  that 
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the  council  had  no  authority  to  order  the  work  done  in  the 
manner  it  did.  In  all  that  it  did  after  letting  the  contract 
no  fault  can  be  found.  We  oome,  then,  to  the  next  proposi- 
tion —  that  the  action  is  barred  by  the  statute  of  limitations. 

III.  Actions  on  implied  contracts  must  be  brought 
within  five  years  after  the  causes  of  action  accrue.  This 
4.  iMPuxD  must  be  an  action  upon  an  implied  contract,  or 

SSSion'of    ^^^  *   wrong  committed  by   the  city;  and   in 
**^****^  either  event  the  action  must  be  brought  within 

the  time  limited.  The  cause  of  action,  if  any  there  be, 
accrued  not  later  than  the  time  when  plaintiff's  assignor 
completed  the  worL  No  mistake  or  fraud  is  pleaded 
in  order  to  remove  or  toll  the  statute,  and  the  action  is 
not  founded  on  either.  Hence  we  think  it  was  barred  within 
five  years  from  the  time  plaintiff's  assignor  might  have 
brought  his  action,  which  was  not  later  than  January  20, 
1893.  This  suit  was  commenced  February  3,  1903 ;  hence 
it  is  clearly  barred.  The  pendency  of  the  Griffin  suit  is  not 
pleaded  as  tolling  the  statute,  and  for  this  reason  that  point 
is  not  in  the  ease. 

IV.  Moreover,  we  think  the  city  should  have  been 
given  an  opportunity  to  reassess  after  the  curative  act  was 
passed,  or  at  some  place  along  the  line.     It  lost  that  right 

because  not  notified,  so  far  as  this  record  shows, 
reassessment    of  any  tpouble  in  the  assessment     Perhaps  the 

county  treasurer  may  be  said  to  have  repre- 
sented the  city,  and  ihst  notice  to  him  was  sufficient;  but 
this  is  not  claimed  or  relied  upon,  and  we  make  no  pro- 
nouncement thereon.  As  sustaining  these  conclusions,  see 
Code,  sections  649,  660,  3447,  and  Smith  v.  Cramer,  39 
Iowa,  413.  Taking  the  entire  case,  and  we  think  it  fails  to 
show  any  liability  on  the  part  of  the  city,  and  the  judgment 
eannot  be  sustained.  As  further  sustaining  these  conclu- 
sions, see  Ryce  v.  Osage,  88  Iowa,  558;  Agawa0i  v.  South 
Hadley,  128  Mass.  503. —  Reversed. 


• 

108  rBEOUBOW  V.  Pottawattamie  Co.  [126  Iowa 


J.  J*  Febquson^  Appellant^  v.  Pottawattamie  County, 

Appellee. 

Superior  courts:  reporter:  compensation.  The  shorthand  reporter 
of  a  superior  court  is  entitled  to  compensation  for  all  of  the  time 
he  is  required  to  attend  court,  in  the  same  manner  as  reporters 
of  the  district  courts,  and  his  compensation  is  not  restricted  to 
the  time  he  is  actually  engaged  in  taking  evidence. 

Appeal  from  Pottmuattamie  District  Court. —  Hon.  W.  R. 

Green,  Judge. 

Wednesday,  December  14,  1904. 

Suit  to  recover  for  services  as  a  shorthand  reporter. 
There  was  a  judgment  for  the  defendants  The  plaintiff 
appeals. —  Reversed. 

Harl  &  Tinley,  for  appellant 
W.  ff .  KUpack,  for  appellee. 

Sherwik,  J. —  The  plaintiff  was  the  official  shorthand 
reporter  of  the  superior  court  of  Council  Bluffs  for  the  term 
of  four  years,  and  during  that  time,  and  by  order  of  the 
judge  thereof,  he  was  in  actual  attendance  upon  said  court 
during  its  sessions  298  full  days,  and  was  actually  engaged 
in  writing  shorthand  189  days  of  this  time.  The  county 
paid  him  for  the  time  he  was  actually  engaged  in  writing 
shorthand,  but  refused  to  pay  him  for  the  rest  of  the  time. 
There  is  no  disagreement  as  to  the  facts,  and  the  sole  ques^ 
tion  for  our  determination  is  one  of  statutory  construction. 

Section  275  of  the  Code  of  1897  provides  that  "  the 
judge  of  each  superior  court  may  appoint  a  shorthand  re- 
porter.    All  provisions  relating  to  shorthand  reporters  and 
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their  duties  in  the  district  court,  in  so  far  as  applicable  in 
every  respect,  shall  govern,  except  the  compensation  shall  not 
exceed  five  dollars  a  day  for  the  time  actually  employed." 
The  trial  court  construed  this  section  to  mean  that  the  re- 
porter thus  appointed  should  receive  compensation  only  for 
the  time  actually  employed  in  writing  shorthand.  Section 
181  of  the  Code  of  1873  authorized  the  distridt  or  circuit 
court  to  appoint  a  shorthand  reporter  for  the  purpose  of  re- 
cording the  oral  testimony  of  witnesses  in  criminal  cases,  and 
in  civil  cases  at  the  request  of  either  party,  "  and  such  other 
matter  as  the  judge  may  directs"  The  compensation  of  the 
reporter  appointed  under  this  statute  was  fixed  by  section 
3777  thereof,  and  was  not  to  exceed  $8  per  day  for  "  each 
day  actually  employed  in  court  in  taking  testimony."  This 
statute  was  clear  and  explicit,  and  by  its  terms  limited  the 
reporter's  compensation  to  the  time  actually  engaged  in 
taking  testimony.  The  Eighteenth  CJeneral  Assembly 
amended  the  statute  relating  to  reporters,  and  provided  in 
chapter  195,  section  1,  for  the  appointment  thereof,  and  in 
section  2  of  said  chapter  the  reporter's  compensation  was 
fixed  "  for  all  time  actually  in  attendance  under  the  order  of 
the  judge."  Under  tlie  provisions  of  Code  1897,  section 
254,  the  reporter  was  entitled  to  $6  per  day  for  each  day's 
attendance  upon  the  district  court  under  the  direction  of  the 
judge,  and  his  duties  were  detailed  by  section  3675  thereof; 
and  it  is  apparent  that  the  duties  prescribed  by  the  latter  sec- 
tion required  the  attendance  of  the  reporter  practically  all  of 
the  time  that  the  court  was  in  session,  or  at  least  all  of  the 
time  that  appealable  actions  were  being  tried;  and  conse- 
quently the  Legislature  wisely  provided  for  compensation 
for  each  day's  attendance,  whether  actually  employed  in 
writing  shorthand  or  not.  Had  it  done  otherwise,  the  busi- 
ness of  the  courts  would  have  been  very  materially  delayed, 
and  the  court  expenses  correspondingly  increased. 

By  the  terms  of  section  260  of  the  Code,  superior  courts 
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are  given  ooncurrent  jurisdiction  with  the  district  court^  in 
all  civil  matters,  except  in  probate  matters,  and  in  actions 
for  divorce,  alimony,  and  separate  maintenance.  This  may^ 
properly  be  considered  in  arriving  at  the  intent  of  the  Legis- 
lature in  providing  reporters  for  said  court.  Under  section 
275,  shorthand  reporters  in  the  superior  court  are  required 
to  be  in  attenda;nce  upon  the  court,  and  to  perform  the  same 
duties  that  are  imposed  upon  such  reporters  in  the  district 
court  They  are  appointed  by  the  judge  of  the  superior 
court,  and  are  clearly  and  unmistakably  under  his  direction 
and  control,  and  may  be  required  to  attend  the  sessions  of 
the  court  whenever  the  judge  ^all  deem  their  presence  neces- 
sary for  the  reasonable  dispatch  of  business.  Were  the 
statute  uiider  consideration  to  be  construed  as  strictly  and  as 
narrowly  as  the  appellant  claims  it  should  be,  the  reporter 
would  be  compelled  to  count  the  hours  and  fractions  thereof 
during  which  he  was  actually  engaged  in  writing  shorthand. 
We  do  not  believe  that  the  word  "  employed,"  as  used  by  the 
Legislature,  was  intended  to  restrict  the  reporter'a  compen- 
sation to  the  time  actually  engaged  in  reporting  the  testimony 
or  the  proceedings.  All  lawyers,  judges,  and  legislators 
know  that  courts  must  necessarily  devote  some  time  to  mat- 
ters other  than  the  trial  of  cases,  and  that  they  cannot  always 
foresee  just  when  a  reporter's  services  may  be  required ;  and 
for  this  very  reason  the  reporter  is  placed  under  the  control 
and  direction  of  the  court,  and  may  be  required  to  attend 
upon  the  order  of  the  judge.  We  think  the  attendance  thus 
required  is  the  employment  contemplated  by  the  statute.  To 
hold  otherwise  would  be  to  declare  that  a  reporter  may  be 
required  to»  attend  upon  the  court  days,  weeks,  and  months, 
without  compensation.  That  the  Legislature  did  not  intend 
such  a  result,  or  to  so  discriminate  between  reporters  of  the 
district  and  superior  courts,  is  very  clear  to  us. 
The  judgment  is  therefore  reversed. 
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Geobob  N.  Ferguson  v.  O.  D.  Whbelbb,  District  Judge. 

Punishment  for  contempt:    jurisdiction.    The  district  court  of  Pot- 

1  tawattamie  county  sitting  at  Council  Bluffs  has  jurisdiction  to 
enter  an  order  of  punishment  for  contempt  in  a  case  pending  in 
the  same  court  at  Avoca,  in  said  county,  where  the  parties  stipulate 
that  the  contempt  proceedings  shall  be  heard  at  that  time  and  place. 

Contempt:    procedure:    judicial   notice.    An    application   to  punish 

2  for  contempt  may  properly  be  made  in  a  pending  case,  rather  than 
by  an  independent  proceeding  in  the  name  of  the  State;  and 
the  court  will  take  notice  of  the  records  of  prior  proceedings  in 
the  case  without  their  introduction  in  evidence. 
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Certiorari  to  PottawaJttomiie  County  District  Court. 

Wednesday,  December  14,  1904. 

This  is  an  action  instituted  in  this  court  to  determine 
the  legality  of  an  order  that  the  plaintiff  pay  a  fine  of  $25, 
and  be  imprisoned  in  jail  for  a  period  of  one  day,  unless  he 
shall  sooner  return  certain  personal  property  to  the  owner 
in  accordance  with  the  previous  order  of  said  court,  and  pay 
costs  of  the  proceeding. —  Dismissed. 

Fremont  Benja/mvn,  for  plaintiff. 

Oeorge  Brvington,  for  defendant. 

McCltAIN,  J. —  In  an  action  in  equity  instituted  in  the 
district  court  of  Pottawattamie  county,  at  Avoca,  by  James 
Corse  against  George  N.  Ferguson,  the  plaintiff  in  this  pro- 
ceeding, an  application  was  made  to  have  Ferguson  required 
to  appear  for  examination  under  oath  as  to  whether  he  had 
taken  from  certain  •  real  estate  personal  property  which 
formed  a  part  of  the  same,  and  appropriated  it  to  his  own 
use,  said  real  estate  having  previously  been  found  by  decree 
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« 

in  the  case  to  belong  to  plaintiff.  In  response  to  this  appli- 
cation, it  was  ordered  that  Ferguson  within  ten  days  iretum 
to  said  premises  the  personal  property  described  in  the  appli- 
cation, and  that  he  be  held  to  answer  for  contempt.  Sub- 
sequently further  application  was  made  in  the  same  case 
to  enforce  the  decree  as  to  certain  portions  of  the  personal 
property  which  it  was  alleged  Ferguson  had  failed  to  return 
in  accordance  with  the  court's  order,  whereupon  Ferguson 
filed  his  answer  to  such  application,  and  the  parties  to  the 
proceeding  entered  into  a  stipulation  that  the  case  be  con- 
tinued, and  that  the  contempt  proceedings  "  shall  come  before 
his  honor  Judge  Wheeler,  at  Council  Bluffs,  Iowa,  on  the 
first  day  of  March  term  of  court,  which  convenes  at  Council 
Bluffs,  Iowa,  on  March  25,  1902."  The  previous  proceed- 
ings had  been  in  the  district  court  of  Pottawattamie  county, 
held  at  Avoca,  Hon.  N.  W.  Macy,  district  judge,  presiding. 
By  statute  (Code,  section  228)  the  district  court  of  Potta- 
wattamie county  holds  terms  at  Avoca  as  well  as  at  Council 
Bluffs,  the  county  seat.  The  case  was  not  put  on  the  docket 
of  the  court  for  hearing  at. Council  Bluffs,  but  on  the  date 
named  in  the  stipulation  Judge  Wheeler,  holding  the  district 
court  at  Council  Bluffs,  proceeded  to  try  the  issue  raised  by 
the  application  and  the  answer  thereto  —  both  the  parties 
appearing  by  their  attorneys  —  and,  after  the  introduction 
of  the  evidence,  Ferguson  having  filed  written  objections 
in  which  he  protested  his  inability  to  further  comply  with 
the  order  of  the  court  as  to  the  return  of  the  property  and 
challenged  the  right  of  the  court  to  further  proceed  in  the 
premises,  an  order  was  made  finding  that  Ferguson  had  not 
returned  certain  portions  of  the  property,  and  had  disposed 
of  the  same  contrary  to  the  previous  order  in  the  equity 
proceedings  and  otherwise  violated  the  court's  orders,  and 
that  he  be  imprisoned  in  the  county  jail  and  pay  a  fine,  as 
already  stated. 

The  facts  above  set  out  are  made  to  appear  by  return 
to  the  writ  of  certiorari  sued  out  in  this  court,  and  the  ques- 
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tions  presented  to  us  by  the  petition  for  the  writ,  are,  first, 
whether  Judge  Wheeler  had  jurisdiction,  holding  the  district 
court  at  Council  Bluffs,  to  enter  an  order  of  punishment  for 
contempt  in  the  equity  case  i)ending  in  the  same  court  at 
Avoca;  and,  second,  whether  the  judge  could  on  such  hear- 
ing consider  the  record  of  the  proceedings  in  the  case  at 
Avoca  without  such  records  having  been  introduced  in  evi- 
dence on  the  hearing  at  Council  Bluffs. 

I.  Counsel  for  plaintiff  argues  this  case  on  the  theory 
fliat  Judge  Wheeler,  in  the  proceedings  at  Council  Bluffs, 
,  ^  was  actinff  as  district  judire  in  vacation,  and 

nun^^'luriM-  ^^^  ^®  district  judge  holding  the  district  court, 
diction-  and    that    the    order    made    by   him    for    the 

punishment  of  Ferguson  for  contempt  was  not  effective 
until  entered  on  the  record  of  the  district  court  at  Avoca. 
But  there  is  no  merit  in  these  claims.  The  district  court 
for  Pottawattamie  county  is  the  same  court,  pre- 
sided over  by  the  same  judges,  whether  held  at  Avoca  or 
at  Council  Bluffs;  and,  when  the  parties  stipulated 
in  the  contempt  proceedings  pending  in  the  court  at 
Avoca  that  a  hearing  thereof  should  be  had  before  Judge 
Wheeler  at  the  term  of  the  same  court  to  be  held  at  Council 
Bluffs,  the  hearing  was  properly  had  before  the  court,  and 
not  before  Judge  Wheeler  in  vacation,  and  the  order  made 
was  the  order  of  the  district  court,  and  not  the  order  of 
Judge  Wheeler.  We  cannot  see  how  there  can  be  any  ques- 
tion as  to  the  jurisdiction  of  the  district  court,  to  proceed  in 
the  case  at  Council  Bluffs  after  a  stipulation  had  been  made 
by  the  parties  that  the  court  should  thus  proceed.  This  is 
not  a  case  in  which  the  question  arises  whether  jurisdiction 
can  be  conferred  by  consent.  The  court  already  had  juris- 
diction, and  the  stipulation  related  merely  to  the  term  of 
court  at  which  lie  trial  should  be  held.  The  parties  were 
already  in  court,  and  appeared  on  the  hearing,  and  each 
introduced  his  evidence.     There  was  therefore  no  want  of 
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jurisdiction,    or    irregularity    of    proceeding    which    would 
justify  us  in  annulling  the  order  made. 

II.  The  application  for  an  order  to  punish  for  con- 
tempt was  made  in  the  equity  case  already  pending,  and  was 
properly  made  in  that  action,  and  not  as  an  independent 

action  commenced  in   the  name  of  the  State. 

2.  Contempt: 

procedure;      Mandcrscheid  V.  District  Court  of  Plynwvih 

judicial  notice.  '  *' 

County,  69  Iowa,  240. 

In  this  auxiliary  proceeding  the  court  properly  took 
notice  of  the  records  of  the  prior  proceeding  in  the  case,  and 
it  was  quite  unnecessary  to  introduce  such  records  in  evi- 
dence. Jorden  v.  Circuit  Court  of  WapeUo  County,  69 
Iowa,  177. 

We  reach  the  conclusion,  therefore,  that  Judge  Wheeler, 
holding  a  term  of  the  district  court  of  Pottawattamie  county, 
did  not,  in  entering  the  order  of  punishment  for  contempt, 
exceed  his  proper  jurisdiction  or  otherwise  act  illegally. 
Plaintiffs  action  is  therefore  dismissed. 


Chables  Tomer  v.  E.  R.  Aiken^  and  A.  W.  Teout, 

Appellants. 

Physicians:    neglicsnce:    diagnosis.    In  an  action  for  damages  re- 

1  suiting  from  an  alleged  negligent  treatment  of  an  injury  to  plain- 
tiffs shoulder  bones,  the  question  of  whether  the  injury  was  diag- 
nosed as  a  dislocation  or  as  a  fracture,  was,  under  the  conflicting 
evidence,  one  for  the  jury. 

Negligent  treatment:    diagnosis.    The  fact  that  a  physician  improp- 

2  erly  diagnosed  an  injury  as.  a  fracture  rather  than  as  a  dislocation 
was  immaterial  on  the  question  of  negligent  treatment,  where  the 
treatment  was  suitable  to  reduce  a  dislocation. 

Negligence:    evidence.    Negligence  of  a  physician  cannot  be  predi- 
.3    cated  on  a  failure  to  effect  a  cure  of  a  dislocated  shoulder  bone. 

where  it  is  shown  that  favorable  results  are  not  always  obtained 

under  any  form  of  treatment. 

Same.    Negligence  in  permitting  certain  intervals  to  elapse  between 
4    a  physician's  visits  depends  on  the  custom  or  practice  in  similar 
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localities,  and  not  on  the  custom  of  a  i>articular  physician  in  his 
own  practice. 

Improper  treatment:    evidence.    Where  the  employment  of  a  physi- 

5  cian  has  been  terminated,  he  may  refuse  further  attendance,  and 
such  refusal,  where  there  is  no  further  showing  save  the  patient 
was  suffering  the  pain  usual  in  such  cases,  will  not  justify  the  ad- 
mission of  evidence  that  the  same  amounted  to  improper  treatment ; 
nor  under  the  circumstances  was  negligence  of  the  attending  phy- 
sician shown. 

Improper  treatment:    expert  evidence.    In  an  action  for  the  negli- 

6  gent  treatment  of  a  dislocated  shoulder,  the  evidence  is  reviewed, 
and  in  view  of  the  conflict,  is  held  to  present  a  question  for  the 
jury  as  to  whether  the  method  of  treatment  adopted  was  proper. 

Appeal  from  Dallas  District  Court, —  Hon.  J.  H.  Apple- 
gate,  Judge. 

Thursday,  December  15,  1904. 

Action  for  damages  alleged  to  have  resulted  from  the 
negligent  treatment  of  the  dislocation  of.  the  clavicle.  The 
verdict  was  for  the  plaintiff,  and  from  judgment  thereon 
defendants   appeal. —  Reversed. 

Edmund  Nichols  and  Shortley  &  Harpel,  for  appellants. 

Cardell  &  Fahey,  for  appellee. 

Ladd,  J. —  Only  two  errors  are  argued,  but  these  in- 
volve the  twelve  points  raised  in  appellants'  belief.  The  one 
challenges  the  propriety  of  a  hypothetical  question,  and  the 
,  „  other  the  sufficiency  of  the  evidence  to  sup- 

diagnosis.  jx)^  the  verdict.  On  the  26th  day  of  June, 
1902,  the  plaintiff  undertook  to  repair  the  tin  roof  on  his 
house.  When  descending  from  the  porch,  he  placed  one  foot 
on  a  stepladder  about  five  feet  high,  which  slipped,  and  he 
fell  to  the  ground.  The  outer  end  of  the  collar  bone,  or 
clavicle,  was  dislocated  from  the  shoulder  blade,  or  scapula, 
or,  technically  speaking,  the  dislocation  was  of  the  clavicle 
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from  the  acromion  process.  Dr.  Aiken  was  called,  but  re- 
fused to  treat  the  patient  unless  another  physician  were  pres- 
ent The  family  explained  that  they  had  been  unable  to 
get  any  one  else,  and  the  physician  then  sent  for  Dr.  Trout 
to  assist  him.  Upon  his  arrival,  Tomer  was  examined,  and, 
according  to  four  witnesses,  the  physicians  announced  that 
the  collar  bone  had  been  fitwtored  or  broken.  Two  of  these 
were  uncertain  of  the  language  used,  while  the  physicians 
testified  they  concluded  that  it' was  a  dislocation  only,  and 
.Dr.  Aiken  that  he  had  explained  to  Tomer  that  the  collar 
bone  was  broken  away  from  the  scapula;  and  in  this  he  is 
confirmed  by  another  witness.  While  the  physician,  in  try- 
ing to  explain  the  injury  so  as  to  be  within  the  comprehen- 
sion of  those  not  familiar  with  medical  terms,  may  have 
been  misunderstood,  yet  the  evidence  was  such  as  to  leave  the 
question  as  to  whether  the  case  was  properly  diagnosed  an 
open  one  for  the  jury's  determination. 

If  it  be  conceded,  however,  that  the  physicians  declared 
it  a  case  of  fracture  of  the  clavicle,  rather  than  dislocation, 
they  are  not  liable,  unless  improper  treatment  followed.     No 

one  claimed  on  the  trial  that  the  clavicle  had 
t^tment:  been  fractured,  nor  was^  there  any  evidence  that 
the  dressing  applied  was  adapted  peculiarly  to 
remedying  that  defect  If  suitable  at  all,  it  was  as  appro- 
priate to  the  reduction  of  a  dislocation.  In  these  circum- 
stances there  was  no  occasion  to  submit  the  issue  raised  in  the 
first  count  of  the  petition  that,  because  of  a  mistake  in  the 
diagnosis,  the  plaintiff  had  been  treated  for  a  fracture,  rather 
than  a  dislocation,  to  the  jury.  If  the  treatment  was  such 
as  reasonable  skill  and  care  exacted  for  the  cure  of  a  dis- 
located clavicle,  defendants  were  not  liable,  regardless  of 
.  what  their  diagnosis  may  have  been ;  otherwise  they  were. 

II.  Was  the  dressing  sudi  as  should  have  been  used  in 
reducing  the  dislocation  and  securing  rearticulation  ?  Ordi- 
narily, little  difficulty  is  experienced  in  reducing  the  dis- 
location.    The  trouble  is  to  retain  the  bones  in  a  position  so 
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that  articulation  will  be  effected.  The  narrow  extremity 
8  NicuGBH  •  ^^  ^®  articulating  surface,  the  movability  of  the 
evidence  'shouldcr,  the  contraction  of  the  muscles,  and  the 
possibility  of  ligaments  falling  between,  render  the  result 
somewhat  experimental.  In  applying  the  dressing  difficulty 
is  experienced  in  securing  a  purchase  which  will  hold  the 
bones  on  the  same  level.  Dr.  Ross,  upon  whose  testimony 
as  an  expert  plaintiff  relied,  freely  admitted  that  "  there  is 
no  assurance  under  any  form  of  treatment  that  the  bone  is 
going  to  stay  there,''  and  testified  farther  that  "  the  results 
are  not  always  satisfactory  under  any  form  of  treatment, 
but  the  majority  of  them  get  well.  Complete  is  more  diffi- 
cult than  incomplete  dislocation,  but  are  sometimes  succesa- 
fuL  The  majority  are  successful  under  modem  methods." 
In  this  view  all  the  physicians  concurred.  Failure  to  effect 
a  cure  under  such  circumstances  furnishes  no  evidence  of 
want  of  care  or  skill.  The  patient  suffered  considerable 
pain,  but  this,  as  the  evidence  shows,  may  have  been  incident 
to  the  character  of  the  injury. 

The  accident  occurred  on  Wednesday,  and  Dr.  Aiken 
did  not  call  again  until  the  Sunday  following,  and  not  again 
until  a  week  from  that  day.  If  the  injury  required  no  at- 
tention during  the  intervals,  he  was  not  charge- 
able for  neglect,  if  any  there  was ;  and  in  deter- 
mining whether  he  was  negligent  Dr.  Ross's  custom  in  his 
own  practice  cannot  be  accepted  as  the  criterion.  That  must 
necessarily  depend  upon  the  custom  or  practice  in  similar 
localities  in  the  treatment  of  such  injuries.  But  if  Aiken 
was  negligent  in  not  attending  his  patient  as  frequently  as 
he  should,  this  was  no  fault  of  Trout.  He  had  nothing  to 
do  with  the  case  after  the  first  dressing  was  applied,  and  was 
in  no.  way  responsible  for  anything  that  happened  thereafter, 
unless  resulting  from  some  defect  therein;  and  the  jury 
should  have  been  so  instructed. 

III.     The  dressing  was  put  on  at  about  3  o'clock  in  the 
afternoon,  and  in  the  evening  plaintiff's  attendant  tried  to 
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reach  Aiken,  but  could  not  do  so,  by  telephone.     She  then 

telephoned  for  Ur.  Trout,  who  responded  that 

6,  Impkopsr 

*  treatment:      he  could  not  come,  and,  upon  a  second  inquiry, 

c  vide  ncc« 

,  .  that  he  was  in  bed,  and  could  not  oome.     Wilii- 

out  other  showing  save  that  Tomer  was  suffering  much  pain, 
which  is  usual  in  such  cases,  Dr.  Ross  was  asked,  in  sub- 
stance, whether,  under  tibe  circumstances  disclosed,  it  would 
be  proper  treatment  for  a  doctor  to  refuse  to  attend  a  patient. 

'  There  was  no  claim  that  any  relapse  or  evil  "consequences 
resulted.  Another  physician  in  fact  called  and  thinned  the 
wad  under  the  arm.  The  employment  of  Trout  had  termi- 
nated at  the  completion  of  the  dressing.  He  had  the  perfect 
right  to  refuse  to  be  employed  farther,  especially  while  the 
attending  physician  was  still  in  charge  of  the  case.  More- 
over, he  was  not  advised  that  Aiken,  who  was  at  home,  but 
temporarily  without  telephone  connection,  could  not  be 
found.  As  the  case  stood  then,  Aiken  knew  nothing  of 
plaintiff's  wish  that  he  call,  and  did  not  learn  of  it  until 
Sunday,  the  day  he  had  set  for  his  next  visit;  and  Trout 
was  not  in  plaintiff's  employment,  and  was  under  no  legal 
obligation  to  attend  him.  Manifestly,  then,  the  objection 
to  the  question  should  have  been  sustained.  That  the  an- 
swer, consisting  of  a  somewhat  extended  discourse  on  medi- 
cal ethics,  was  prejudicial,  we  entertain  no  doubt. 

TV.  If  defendants  were  negligent,  it  was  in  the  method 
of  dressing^  adopted.  This  was  described  by  Dr.  Aiken  as 
follows : 

The  end  of  the  bone  had  been  forced  through  the  cap- 
sule.    There  was  only  the  thin  skin  over  the  end  of  the  bone ; 
skin  was  almost  broken  through,  and  bleeding;  had  started 
6.  iMPioPM         through  the  skin.     We  examined  it  carefully, 
w^rt"**^'      aud  the  end  of  the  bone  seemed  sharp.     That 
evidence.         ^^^g  ^^j.  ^^g^  impression,  but  we  made  up  our 

minds  it  was  simply  the  cartilage  pressing  there.  We  re- 
duced it.  We  prepared  adhesive  plasters,  bandages,  and 
compresses;  elevated  the  shoulder  upwards  and  outwards; 
reduced  the  dislocation ;  put  a  small  firm  compress  over  the 
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clavicle,  just  as  near  as  we  could  to  the  injured  skin;  then 
tuok  a  wide  strip  of  adhesive  plaster,  put  it  down  across  his 
chest,  brought  it  over  this  pad,  carried  it  to  one  side  of  the 
wound  in  the  skin,  brought  the  pressure  on  there  to  keep 
the  clavicle  down,  then  fastened  it  clear  down  his  back. 
Then  we  put  on  five  or  six  of  those  long  strips,  keeping  the 
shoulder  up  and  out  during  the  time,  put  a  roll  of  cotton 
under  the  armpit  against  the  chest  wall,  keeping  the  arm  up 
and  carrying  the  shoulder  outwards,  and  then  we  put  a 
bandage  around  his  body  to  hold  his  arm  in  that  position; 
and  put  a  broad  sling  under  the  elbow  to  keep  the  elbow  up, 
hanging  it  across  on  the  other  side. 

The  testimony  of  Dr.  Trout  was  substantially  tfce  same, 
and  neither  differed  essentially  from  the  description  of  plain- 
tiff and  Mrs.  Childs.  That  was  all  the  evidence  that  tended 
to  show  what  the  treatment  was.  Both  physicians  testified 
that  the  reduction  was  perfect.  No  change,  save  to  move 
the  roll  under  the  arm  a  little,  was  made  by  Aiken  when  he 
called  the  first  Sunday;  but  on  the  second  Sunday,  upon 
finding  the  plasters  softening,  and  the  skin  irritated,  he 
removed  the  bandages,  and  put  a  figure  8  bandage  on  instead. 
He  testified :  "  The  bone  was  not  riding  the  scapula.  It 
was  down  almost  in  place.  I  saw  that,  if  I  allowed  the 
shoulder  to  drop,  it  would  come  out ;  but  it  did  not  come  out, 
and  when  I  brought  the  shoulders  back  it  seemed  fo  be 
smooth.  The  clavicle  had  been  kept  in  position  up  to  that 
time;  had  not  rode  any."  And  there  was  nothing  in  the 
record  to  throw  any  doubt  on  the  truthfulness  of  these  state- 
ments, save  the  testimony  of  plaintiff  that  there  was  theri  a 
small  bunch  on  the  shoulder,  and  the  recognition  by  other 
physicians  that,  if  this  were  true,  there  could  not  have  been 
a  perfect  reduction.  But  for  this  evidence  there  would  be 
much  force  in  appellant's  contention  that  the  record  failed 
to  indicate  that  the  treatment,  regardless  of  its  character,  was 
not  efficient.  The  fact  that  when  Dr.  Ross  examined  him 
the  outer  end  of  the  clavicle  was  dislocated  did  not  indicate 
that  it  had  not  been  properly  reduced,  for,  as  he  said,  "  if 
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the  bandages  are  removed  in  ten  days,  they  might  as  well 
never  have  been  applied."  Whatever  the  treatment,  the 
articulation  would  not  be  sufficient  in  that  time  to  hold  the 
bones  in  place.  And  this  seems  to  have  been  the  consensus 
of  the  expert  opinion.  At  the  time  of  the  trial  the  bone 
was  an  inch  inward  and  backward  from  its  bed,  and  had 
traveled  one-half  to  three-fourths  of  an  inch  since  Ross  first 
examined  it  But  this  would  have  followed  plaintiff's  aban- 
donment of  all  treatment,  regardless  of  its  character.  The 
next  morning,  on  his  own  motion,  plaintiff  cut  the  figure  8 
bandage  from  his  person,  owing,  as  he  claimed,  to  the  pain 
that  he  was  suffering,  and  received  no  treatment  thereafter. 
The  contention  of  plaintiff  was  that,  while  the  dressing 
applied  might  have  been  such  as  had  formerly  been  used, 
yet  it  was  in  fact  inefficient,  and  that  the  Stimson  method  of 
dressing,  discovered  in  1883,  should  have  been  adopted.  It 
was  thus  described  by  Dr.  Ross :  "  The  proper  treatment  of 
simple  complete  upward  dislocation,  as  this  is,  of  the  collar 
bone,  is  first  to  reduce  the  dislocation.  There  are  several 
different  treatments,  however,  that  might  be  accounted  stand- 
ard. Put  the  arm  in  proper  position,  and  take  a  piece  of 
adhesive  plaster  about  a  yard  long,  which  sticks  to  the  skin, 
and  adjust  over  the  shoulder  and  down  under  the  elbow,  so 
that  it  holds  the  arm  up,  and  takes  the  dragging  off  the  collar 
bone.  Then  put  a  bandage  around  to  prevent  his  swinging 
his  arm  forward  and  dislocating  it,"  He  expressed  the 
opinion  that  the  method  adopted  originally  and  in  the  use  of 
the  "figure  8  bandage  had  been  standard  until  Stimson's  treat- 
ment came  in  vogue,  but  were  not  now  regarded  as  efficient, 
and  that  he  had  not  noticed  these  treatments  mentioned  in  the 
more  recent  works.  In  response  to  Trout's  statement  that 
Stimson's  method  would  have  been  improper  because  of  the 
clavicle  being  about  to  protrude  through  the  skin,  he  ad- 
mitted that  the  Stimson's  method  in  exact  words  required  the 
bandages  to  be  brought  over  the  point  of  the  clavicle,  but 
explained  that  he  would  have  placed  them  at  either  side. 
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On  the  other  hand,  four  physicians,  besides  the  defendants, 
gave  it  as  their  opinion  that  it  was  wholly  immaterial  what 
method  was  adopted  if  the  dressing  was  so  placed  as  to 
retain  the  bones  in  a  position. by  holding  the  shoulder  up, 
out,  and  back,  and  that  the  methods  adopted  were  generally 
approved.  The  value  of  expert  opinion  cannot  be  deter- 
mined by  counting  noses,  and,  even  though  six  physicians 
took  one  view  and  but  one  the  other,  the  issue  was  for  the 
jury  to  decide. — Reversed, 


Oaklajtd  Cemetery  Association  of  Lyons,  Iowa,  Ap- 
pellee, V.  J.  L.  Lakins,  and  Annie  Lakins,  Appellants. 

Bills  and  Notes:    discharge:    parol  evidence.    Where  a  note  was 

1  executed  in  consideration  of  other  prior  agreements  between  the 
parties,  parol  evidence  is  admissible  in  an  action  on  the  note,  to 
show  the  entire  agreement  and  that  it  has  been  performed. 

Conditional   delivery:    parol  evidence.    Where  a   note   is   delivered 

2  -as  security  for  a  prior  parol  agreement,  its  conditional  delivery 

may  be  shown  by  parol. 

Appeal  from  Cerro   Gordo  District  Court. —  Hon.   C.  H. 

Kelley,  Judge. 
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Thubsday,  Decembeb  15,  1904. 

Action  to  recover  interest  on  a  promissory  note  for  the 
sum  of  $700  made  by  the  defendants  to  one  Boyd,  and  by 
Boyd's  admiiiistrator  (Boyd  being  dead)  indorsed  to  plain- 
tiff. Defendants  filed  an  answer  in  two  divisions,  to  which 
plaintiff  filed  a  demurrer,  which  was  sustained;  and,  de- 
fendants electing  to  stand  on  their  answer,  judgment  was 
rendered  against  them  for  the  amount  of  the  interest  claimed, 
and  they  appeal — Reversed. 

Glass,  McConlogue  &  Witwer,  for  appellants. 
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Eofrl  Smith,  for  appellee. 

Deemeb^  C.  J. —  As  the  suflBciency  of  the  answer  is 
alone  involved,  we  here  state  the  substance  thereof:  De- 
fendants admit  their  signatures  to  the  note,  but  deny  the 
delivery  thereof  to  the  payee.  They  aver :  That  T.  G.  Boyd, 
the  payee  of  the  note,  conveyed  to  them  two  lots  in  the  town 
of  Bockwell  pursuant  to  an  agreement,  which  was  partly  in 
writing  and  partly  in  print,  whereby  the  defendants,  in 
consideration  of  the  conveyance,  promised  to  pay  said  Boyd 
during  his  lifetime  interest  at  the  rate  of  six  per  cent,  per 
annum  upon  $700.  That,  after  this  agreement  and  con- 
veyance had  been  made,  Boyd  requested  defendants  to  de- 
posit with  him  some  instrument  in  writing,  in  the  form  of  a 
note  or  otherwise,  to  be  held  as  evidence  of  their  obligation 
to  pay  the  interest,  and  as  security  for  the  payment  thereof ; 
the  said  instrument  to  have  no  other  effect  beyond  its  eflScacy 
as  evidence  of  and  as  security  for  the  defendants'  obligation 
to  pay  interest  as  aforesaid ;  the  said  note  to  remain  in  Boyd's 
possession  until  his  death,  and  then  to  be  surrendered  to 
defendants.  That,  after  making  this  agreement,  Boyd  wrote 
the  defendants  as  follows :  "  As  I  said  before,  all  I  want  is 
the  interest  of  $700.00.  I  enclose  a  note  for  that  amount. 
If  it  is  satisfactory  please  sign  the  note,  together  with  Mrs. 
Lakins,  and  send  it  to  me  and  I  will  send  the  deed.  I  am 
unusually  well  and  will  be  up  some  time  for  a  good  visit. 
Don't  know  whether  I  will  go  East  Yours  truly,  F.  G. 
Boyd."  Defendants  allege  that  the  note  was  never  deliv- 
ered to  Boyd  as  such,  or  as  his  property,  and  that  it  was 
simply  to  be  held  by  him  during  his  lifetime  as  evidence 
of  and  as  security  for  defendants'  obligation  to  pay  interestj, 
and  that  upon  Boyd's  death  defendants  became  entitled  •  to 
the  possession  of  the  note.  They  further  alleged  that  they 
paid  all  interest  down  to  the  time  of  Boyd's  death,  and 
that  plaintiff  herein  had  full  knowledge  and  notice  of  the 
agreement  between  the  original  parties  at  the  time  it  ac- 
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quired  the  note.  The  second  division  of  the  answer  is  largely 
a  repetition  of  the  first,  except  that  it  pleaded  that  there 
was  no  greater  or  other  consideration  for  the  note  than  de- 
fendants' receipt  of  the  title  to  the  lots,  which  was  not  worth 
more  than  they  paid  as  interest  on  the  note. " 

The  demurrer  was  based  on  the  grounds  (1)  that  the 
answer  shows  full  delivery  of  the  note;  (2)  that  the  agree- 
ments pleaded  by  defendants  were  merged  in  the  note,  and, 
resting  in  parol,  cannot  be  proved  to  contradict  or  vary  the 
terms  of  the  written  instrument;  and  (3)  that,  as  the  note 
recites  its  own  consideration,  parol  evidence  is  not  admissible 
to  change  or  vary  the  same.  The  case  turns  wholly  on 
whether  the  facts  pleaded  constitute  any  defense,  in  law, 
to  the  interest  claim  on  the  note. 

The  general  rule  of  inadmissibility  of  parol  evidence  to 
contradict,  change,  or  vary  the  terms  of  a  written  instru- 
ment, and  the  reasons  underlying  the  same^  are  well  under- 
1.  Bills  amd       stood ;  but  there  are  certain  exceptions  to  that 
c^^e;  **i«roi  ^ulc,  which  are  not  so  familiar  to  the  profession, 
«vi  ence.         ^^^  ^  ^^ll  gg|.^jg^j      There  seem,  however,  to 

be  two  well-recognized  exceptions  which  are  applicable  to 
this  case.  One  is,  parol  evidence  is  admissible  to  show 
that  delivery  was  subject  to  a  condition  that  upon  a  certain 
contingency  or  event  the  contract  should  not  be  binding, 
and  the  other,  such  evidence  is  admissible  to  show  that  a 
note  has  been  discharged  by  the  performance  of  an  under- 
taking which  it  was  given  to  secure.  Thus  it  may  be  shown 
that  what  purports  to  be  a  written  obligation  has  been  dis- 
charged in  accordance  with  the  terms  of  a  collateral  parol 
agreement.  Sutton  v.  Oriebel,  118  Iowa,  78;  Marsh  v. 
Chovmy  104  Iowa,  556.  In  other  words,  it  is  always  com- 
petent to  show  by  parol  the  nondelivery  of  a  written  instru- 
ment, or  the  discharge  thereof.  And  unless  the  instrumcfnt 
be  under  seal,  nondelivery  or  a  conditional  delivery  may  be 
sho^nm,  even  if  the  instrument  be  in  the  possession  of  the 
obligee  or  his  assignee.     So,  also,  the  dischai^  of  an  instru- 
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ment  in  writing  may  be  shown  by  parol,  although  the  trans- 
action involves  proof  of  a  collateral  parol  agreement  Some 
consideration  for  the  note  is,  of  course,  presumed,  under  our 
statutes,  but  the  exact  amount  thereof  is  not  stated  on  the 
face  of  the  nrfte  in  suit;  and,  by  statute  in  this  jurisdiction, 
want  or  failure  in  whole  or  in  part  of  the  consideration  of 
a  written  instrument  may  be  shown  as  a  defense,  total  or 
partial.  Code,  section  3070.  Under  the  allegations  of  the 
answer,  the  note  was  not  executed  until  -after  the  agreements 
between  the  parties  were  made,  and  it  was  never  intended 
to  b^  more  that  security  for  another  agreement,  which  rested 
in  parol,  it  is  true;  and  the  case  falls  within  the  rule  an- 
nounced in  Marsh  v.  Chown,  ^ipra.  See,  also,  Beaiy  v. 
Carr,  109  Iowa,  183. 

But  appellee  contends  that  it  is  not  competent  to  show 
by  parol  a  conditional  delivery  to  the  payee.  This  is  the 
rule  as  to  deeds,  and  perhaps  all  contracts  under  seal,  but  it 

%.  Conditional      ^^^®    ^^*    ^PP^J    ^    simple    COntractS.      McCor- 

p^jr^i.'        mdck  Co.  V.  Morlan,  121  Iowa,  451.     The  cases 
^^"*^  we  h^ve  cited  clearly  distinguish  those  which 

have  been  called  to  our  attention  by  appellee's  counsel, 
and  we  need  not  take  time  to  point  out  the  differences. 
Gifford  V.  Fox,  2  Xeb.  30  (unofficial)  (95  N.  W.  Rep.  1066), 
supports  our  conclusions  in  this  case.  Pierpont  v.  Longden, 
46  Conn.  499,  relied  upon  by  appellee,  differs  from  this  case, 
in  that  there  the  delivery  was  unconditional,  and  the  parol 
agreement  was  that  the  note  should  be  void  at  the  payee's 
death.  Here  the  delivery  was  only  as  security  for  the  main 
promise,  which  was  in  parol,  and  the  note  was  never  delivered 
otherwise  than  as  security  for  the  fulfillment  of  this  promise. 
Moreover,  the  letter  which  is  set  out  in  the  answer,  which 
should,  of  course,  be  construed  with  the  other  writings,  as 
it  was  a  part  of  the  transaction,  shows  that  the  defendants' 
contention  is  correct.  At  least,  there  was  enough  in  it  to 
take  the  case  to  a  jury.  It  also  shows  that  the  entire  agree- 
ment was  not  embodied  in  the  writing,  and  resort  to  parol 
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evidence  may  be  had  to  establish  the  part  not  in  writing. 
Sutton  V.  Weber,  127  Iowa,  — . 

For  each  and  all  of  these  reasons,  it  appears  that  the 
trial  court  was  in  error  in  sustaining  the*  demurrer,  and  the 
judgment  must  be,  and  it  is,  therefore,  reversed. 


/ 


Johannes  Anderson,  Appellant,  v.  Theodobe  Halverson, 

Appellee. 

Dogs:    KiLUNG  OF  SHEEP:    EVIDENCE.    Evidence  that  defendant,  after 

1  learning  of  the  loss  of  plaintiffs  sheep  and  that  his  dog  was 
charged  with  their  destruction,  killed  the  dog  and  remarked  that 
"it  would  kill  no  more  sheep."  was  admissible  in  an  action  for 
damages  as  an  admission  of  liability. 

Damages:    apportionment.    Under  Code,  section  2340,  where  more 

2  than  one  dog  was  engaged  in  killing  sheep,  the  owner  of  each  is 
liable  only  for  the  damage  done  by  his  dog,  and  the  amount  of 
damage  and  an  apportionment  thereof  is  for  the  jury  to  deter- 
mine. 

Appeal  from  Buena  Vista  District  Court. —  Hon.  W.  B. 

QuARTON,  Judge. 

Thursday,  December  15,  1904. 

Action  at  law  to  recover  damages  done  by  defendant's 
dog.  Trial  to  a  jury.  Directed  verdict  for  the  defendant^ 
and  plaintiff  appeals. —  Reversed, 

Helsell  &  Schultz,  for  appellant 

F.  F.  Faville,  for  appellee. 

Deemer,  C.  J. —  PlaintiflF  claims  that  defendant  is  the 
owner  of  a  dog  which  went  upon  his  premises  and  killed  and 
injured  more  than  40  head  of  sheep  and  lambs.  Defendant's 
answer  is  a  general  denial.     At  the  conclusion  of  plaintiflf's 
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testimony  defendant  moved  for  a  verdict  because  there  was 
no  evidence  to  show  that  defendant's  dog  killed  or  injured 
any  of  plaintiff's  sheep;  because  there  was  no  evidence  that 
the  dog  which  did  the  damage  belonged  to  the  defendant; 
and  for  the  further  reason  that,  according  to  the  testimony, 
the  sheep  were  injured  .or  killed  by  the  joint  act  and  trespass 
of  two  dogs,  one  of  which  did  not  belong  to  the  defendant ; 
and  that  plaintiff  has  failed  to  show  how  much  of  the  dam- 
ag-e  was  done  by  the  dog  which  it  is  claimed  belonged  to  the 
defendant  and  how  much  by  the  other  dog,  which  it  is  con- 
ceded he  did  not  own.  This  motion  was  sustained,  and  the 
ruling  thereon  is  the  basis  of  this  appeal.  That  plaintiff 
lost  and  had  a  number  of  sheep  injured  by  one  or  more  dogs 
on  the  night  of  June  8,  1903,  is  so  clearly  shown  as  to  be 
beyond  the  pale  of  dispute.  Plaintiff  and  others  heard  a 
disturbance  among  the  sheep,  and,  going  to  their  pen,  found 
a  yellow  dog  biting  and  jumping  around  after  them.  Im- 
mediately upon  being  discovered,  the  dog  fled,  and  was  next 
seen  lying  on  defendant's  porch.  There  was  another  dog 
outside  the  shed,  and  at  least  sixty  feet  away,  when  plaintiff 
discovered  the  trouble.  When  the  yellow  dog  was  seen  on 
the  defendant's  porch  the  next  morning,  he  was  covered  -with 
sheep  dirt  It  was  admitted  that  the  dog  found  on  de- 
fendant's porch  belonged  to  him.  The  ownership  of  the 
other  dog  is  not  disclosed. 

Plaintiff  offered  to  show  that  defendant^  after  hearing 
of  the  loss  of  pjaintiff's  sheep,  and  knowing  that  his  dog 
was  charged  with  being  the  author  of  the  trouble,  killed  him, 

and   remarked  that  "  it  would   kill  no   more 

I     EviDSNCX  *  aswB 

sheep.''  The  court  sustained  an  objection  to 
this  offer,  and  in  this  committed  an  error.  The  offered  testi- 
mony was  in  the  nature  of  an  admission  made  by  the  de- 
fendant^ proper  for  a  jury  to  consider  in  arriving  at  its 
verdict. 

II.  From  the  summary  which  we  have  made  of  the 
testimony,  it  is  clear  that  the  case  should  have  gone  to  the 
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jury,  unless  there  be  something  in  defendant's  third  ground 

2  Damages:   ap-  ^^    motion  —  that    there    is    nothing    in    the 

portjomncnt.     j.qqqy^  to  show  the  amount  of  the  damage  done 

bj  his  dog.  Appellant's  contention  that  defendant  is  re; 
sponsible  for  the  entire  damage  no  matter  how  much  was 
done  by  another  dog,  is  unsound.  Under  the  statute  as  it 
existed  when  this  cause  of  action  arose,  defendant  was  re- 
sponsible only  for  the  damages  done  by  his  dog.  Code,  sec- 
tion 2340.  That  statute  has  since  been  amended,  but  with 
that  amendment  we  have  nothing  to  do.  The  dogs  were  joint 
wrongdoers  if  they  acted  in  concert  in  killing  or  injuring 
plaintiff's  sheep,  but  the  owners  thereof  were  not.  In  th^ 
absence  of  statute,  the  owners  of  the  respective  dogs  are  sim- 
ply liable  for  the  damages  done  by  their  dogs,  and  not  for 
that  done  by  dogs  belonging  to  others.  Denny  v.  CarreU, 
9  Ind.  72 ;  Russell  v.  Tomlmson,  2  Conn.  206 ;  Bvddington 
V.  Shearer,  20  Pick.  477 ;  Dyer  v.  Hutchins,  87  Tenn.  198 
(10  S.  W.  Rep.  194);  Adama  v.  Hail  2  Vt  9  (19  Am. 
Dec  690).  Our  statute  as  it  existed  when  this  cause  of 
action  arose  is  simply  a  codification  of  the  common  law  with 
reference  to  several  liability.  The  cases  relied  upon  by 
appellant  are  all  based  upon  statutes  imposing  joint  liability, 
and  hence  are  not  in  point.  Under  the  common-law  rule  it 
is  proper  for  the  jury,  after  hearing  all  the  testimony,  to 
apportion  the  damages,  in  the  event  they  found  that  the  in- 
juries were  inflicted  by  two  or  more  dogs  belonging  to  dif- 
ferent persons.  Wilbur  v.  Hubbard,  35  Barb.  303;  Bud- 
dington  v.  Shearer,  supra.  If  the  dogs  were  apparently  of 
equal  powers  for  doing  damage,  and  there  are  no  circum- 
stances to  render  it  probable  that  one  did  more  than  the  other, 
there  is  good  ground  for  saying  that  each  owner  should  be 
held  liable  for  an  equal  share  of  the  damages.  See  cases 
cited  above.  However,  the  matter  is  after  all  a  question  for 
a  jury  under  proper  instructions.  In  the  instant  case  the 
jury  might  have  found  from  the  testimony  adduced  that  de- 
fendant's dpg  did  a  large  share,  if  not  practically  all,  of  the 
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damage^  although  a  finding  apportioning  the  same  would 
not  have  been  disturbed.  We  think  the  case  should  have 
gone  to  the  jury  on  every  proposition  argued^  and  that  the 
trial  court  was  in  error  not  only  in  its  ruling  on  evidence, 
but  in  sustaining  the  motion  for  a  verdict — Reversed^ 


,132      '^ 
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140    562|  In  the  Matter  of  the  Application  of  E.  Jb.  Smith,  for 

a  permit  to  buy,  keep  and  sell  intoxicating  liquors. 

Intoxicating   liquors:    trial   of    application'    for    permit:    appeal. 

1  The  trial  of  an  application  for  a  liquor  permit,  to  which  objections 
are  filed,  is  a  special  action  or  proceeding  in  which  the  remonstrants 
have  such  an  interest  as  entitle  them  to  appeal  from  an  order  grant- 
ing the  permit. 

Pleadings:    evidence.    An  applicant  for  a  permit  to  sell  liquor  must 

2  allege  and  prove  that  he  has  been  lawfully  conducting  a 'pharmacy 
for  the  six  months  preceding,  and  where  it  appears  that  he  has 
recently  surrendered  a  permit  after  an  action  for  its  revocation 
had  been  instituted,  he  should  probably  be  required  to  allege  and 
prove  that  he  has  not  knowingly  made  unlawful  sales  for  two 
years  prior  to  his  application.  Evidence  held  insufficient  to  author- 
ize the  g^nting  of  a  permit. 

Appeai  from  Kossuth  District  Court. —  Hon.  W.  B.  Quabt 

TON^  Judge. 

Thursday,  Dbobmbsr  16,  1904. 

The  applicant  was  granted  a  permit,  and  the  remon- 
strants appeal. —  Reversed, 

Ryan,  Ryan  &  Ryan,  for  appellants. 
Oeorge  E.  Clarice,  for  appellee. 

Sheewin,  J. —  A  motion  to  dismiss  the  appeal,  was  sub- 
mitted with  the  case,  without  argument  thereon  by  either 
side,  and  we  shall  first  consider  the  several  points  made 
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therein*     Tlie  appellants  contested  the  application  for  a  per- 
1.  Thai,  ov  af-    ^^^  ^J  filing  a  Written  remonstrance  under  the 
Fi^S?"*,?""  provisions  of  section  2389  of  the  Code,  where- 
'***^  upon  a  trial  was  had  upon  the  petition  and 

remonstrance,  and  after  a  full  hearing  the  permit  was 
granted,  and  an  appeal  perfected  by  the  remonstrants.  The 
motion  to  dismiss  is  based  upon  the  contention  that  an  ap- 
peal does  not  lie  in  these  cases,  and  that  the  contestants  have 
no  interest  in  the  proceeding  entitling  them  to  an  appeal. 
The  section  of  the  statute  to  which  we  have  referred  expressly 
provides  that  any  citizen  of  the  county  wherein  the  applica- 
tion is  made  may  offer  and  file  a  remonstrance  or  objections 
to  granting  the  permit,  and  that  when  a  remonstrance  is  so 
filed  a  trial  shall  be  had  and  the  issue  be  determined  by  the 
court. 

The  statute  in  question,  so  far  as  the  point  now  under 
consideration  is  involved,  is  practically  the  same  as  section 
1530  of  the  Code  of  1873,  which  provided  for  the  granting 
of  permits  to  sell  intoxicating  liquors  by  the  board  of  super- 
visors of  the  county,  and  under  that  statute  we  held  tha* 
a  remonstrant  became,  in  effect,  a  party  to  the  proceeding, 
with  the  right  to  have  it  reviewed  and  the  errors  and  irreg- 
ularities therein  corrected.  Darling  v.  Boesch,  67  Iowa, 
702.  The  second  clause  of  section  4101  of  the  Code  pro- 
vides for  an  appeal  from  "  a  final  order  made  in  special 
actions  affecting  a  substantial  right  therein."  We  think 
there  can  be  no  question  that  the  trial  of  an  issue  of  this 
kind  is  a  special  action  or  proceeding,  or  that  the  granting  of 
or  the  refusal  to  grant  a  permit  is  a  final  order  within  the 
meaning  of  the  statute.  We  so  held,  in  effect,  in  State  of 
Iowa  V.  Schmidtz,  65  Iowa,  556.  Furthermore,  we  held 
therein  that  an  appeal  would  lie.  The  motion  to  dismiss  is 
therefore  overruled,  as  is  also  the  motion  to  strike  the  ab- 
stract. 

While  it  is  true  that  the  matter  of  issuing  permits  is  one 
which  must  of  necessity  be  left  largely  to  the  sound  discre- 
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tion  of  the  trial  court,  it  is  still  the  duty  of  this  court  to 
,  „  see  that  the  requirements  of  the  statute  have 

2.  Plxaoino:  ^ 

evidence.  been  fuUy  met  before  a  permit  shall  issue. 
The  statute  requires  the  applicant  to  allege  in  his  petition 
and  to  prove  that  he  has  been  lawfully  conducting  a 
pharmacy  for  the  six  months  last  past,  and  in  this 
we  think  the  applicant  signally  failed.  It  is  true  there 
was  no  formal  revocation*  of  the  permit  which  he 
had  shortly  before  held,  but  the  fact  that  he  surrendered 
it  under  pressure  after  an  action  for  its  revocation  had  been 
instituted  should  have  been  suflScient  ground  for  denying 
this  application,  especially  in  view  of  the  fact  that  there  was 
no  attempt  upon  his  part  to  prove  that  his  pharmacy  had 
been  conducted  in  a  lawful  manner  as  far  as  the  sale  of 
intoxicating  liquor  was  concerned.  In  fact,  his  own  testi- 
mony was  practically  an  admission  that  he  had  been  unable 
to  so  conduct  it.  We  are  also  inclined  to  the  opinion  that 
the  surrender  of  his  permit,  under  the  circumstances  shown, 
amounted,  in  effect,  to  a  revocation  thereof  within  the  mean- 
ing of  the  statute,  and  that  he  should  have  alleged  and  proven 
that  he  had  not  knowingly  been  engaged  in  the  unlawful  sale 
of  liquor  within  the  last  two  years  next  before  making  the 
application.  See  In  re  Thoma,  117  Iowa,  275 ;  In  re  Wil- 
helm,  124  Iowa,  380;  In  re  Henery,  124  Iowa,  358.  But 
whether  this  be  so  or  not,  the  surrender  was  made  under 
circumstances  indicating  very  strongly  that  the  applicant 
did  not  wish  to  chance  the  result  of  a  trial,  and,  as  we  have 
said,  was  a  strong  circumstance  tending  to  show  that  he  had 
not  been  lawfully  conducting  his  business,  and,  considered 
with  the  other  evidence  in  the  case,  almost  conclusively  proved 
that  the  applicant  was  not  entitled  to  a  permit  because  he 
had  failed  to  furnish  the  proof  required. 

We  are  of  opinion  that  a  mistake  was  made  in  granting 
a  permit  in  this  case,  and  the  judgment  is  reversed. 
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James  Findley,  et  al.,  appellants,  v.  Josgen  Koch,  et  al. 

Specific  performance:    contract  for  the  sale  of  land.    Where  a 

1  written  contract  for  the  sale  of  real  estate  states  that  the  persons 
executing  the  same  are  acting  as  agents  for  the  owner  who  after- 
wards in  writing  accepts  the  contract  as  his  own,  it  becomes  in 
legal  effect  an  agreement  between  the  purchaser  and  owner. 

Specific  performance:    evidence.    In  an  action  for  specific  perform- 

2  ance  of  a  contract  to  convey  land,  the  evidence  is  reviewed  upon 
which  it  is  held  that  by  plaintiffs*  neglect  to  carry  out  the  contract 
they  had  forfeited  the  right  to  specific  performance  and  damages. 

Specific   performance:    delay.    Unreasonable    delay   in    insisting   on 

3  performance,  and  negligence  in  carrying  out  the  contract,  will 
defeat  specific  performance,  although  time  is  not  specifically  made 
the  essence  of  the  contract. 

Specific  performance:    when  denied:    evidence.    Equity  requires  of 

4  a  purchaser  of  land  the  utmost  good  faith  on  his  part  in  attempting 
to  carry  out  the  contract,  before  specific  performance  will  be  de- 
creed at  his  suit,  and  if  his  delay  renders  performance  inequitable 
or  unjust  to  the  seller  it  will  be  denied.  Evidence  held  to  show 
such  delay  and  inaction  on  the  part  of  the  purchaser  as  to  justify 
a  refusal  of  specific  performance. 

Damiages.    A  purchaser  of  land  who  is  not  entitled  to  specific  per- 

5  formance  of  the  contract  because  of  his  lack  of  diligence  in  assert- 
ing his  rights  thereunder,  is  not  entitled  to  damages  for  the  ven- 
dor's refusal  to  convey,  after  the  lapse  of  a  reasonable  time. 

Recovery  of  purchase  'money.    A  recovery  of  earnest  money  by  a 

6  purchaser  of  land  who  has  lost  his  rights  under  the  contract, 
cannot  be  had  in  a  suit  for  specific  performance  by  way  of  dam- 
ages. 

Appeal  from  Clay  District  Court. —  Hon.  A.  D.  Bailie, 

Judge. 

Thubsday,  Decembeb  15,  1904. 

AcTioif  against  defendant  Koch  for  specific  perform- 
ance of  contract  to  convey  land,  with  the  additional  prayer 
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that  if  defendants  be  found  not  able  to  perform  their  con- 
tract, then  that  plaintiffs  have  damages  on  account  of  the 
increased  value  of  the  land  after  the  making  of  the  contract, 
and  also  for  the  loss  of  the  rental  value;  and,  further,  that 
if  for  any  reason  plaintiffs  are  not  entitled  to  such  relief, 
then  that  they  have  judgment  against  defendants  for  $1,500 
paid  by  plaintiffs  on  the  purchase  price.  Defendants  inter- 
posed counterclaims  for  damages  on  account  of  failure  by 
plaintiffs  ta  perform  the  contract.  On  the  trial  the  court 
dismissed  plaintiff's  petition  and  defendants'  counterclaim,  re- 
serving to  the  plaintiffs  the  right  to  bring  an  action  at  law 
to  recover  the  money  paid,  and  to  defendants  the  right  to 
sue  on  their  counterclaims.  From  this  decree  both  plaintiffs 
and  defendants  appeal,  but  olaintiffs  will  be  treated  as  ap- 
pellants.—  AffiTmed. 

Gilchrist,  Whipple  &  Brown  *  and  (?.  H.  Martin,  for 
appellants. 

F.  H.  Helsell  and  Buck  £  Kirkpatrick,  for  appellees. 

McClain,  J. —  Counsel  for  appellees  contend  that  the 
contract  to  convey  was  not  made  by  plaintiffs  with  defendant 
Koch,   but  with  Everett  &  Blow,  real  estate   agents,   who 

agreed  to  furnish  abstract,  conveyance,  etc., 
THE  SALE  OF    aud  that  the  money  was  paid  to  this  firm,  and 

therefore  no  action  can  be  maintained  against 
Koch.  But  this  is  clearly  an  erroneous  interpretation  of 
the  written  contract,  which  explicitly  states  that  Everett 
&  Blow  acted  as  agents  for  Koch,  the  owner  of  the 
real  estate  referred  to  in  the  contract.  It  further  appears 
that  Koch  in  writing  accepted  the  contract  as  his  own.  We 
have,  therefore,  in  legal  effect,  a  written  contract  between 
plaintiffs  and  Koch  for  the  conveyance  of  the  property,  and 
can  direct  our  attention  at  once  to  the  question  whether  plain- 
tiffs are  entitled  to  specific  performance  thereof,  or  damages 
for  its  breach. 
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The  material  facts  shown  by  the  evidence  are  that  the 
written  contract  was  made  and  accepted  by  Koch  in  August, 
1900,  providing  for  payment  of  $1,000  in  cash  and  $500  in 

October,  and  the  balance  of  the  purchase  price 

t.  Specific    m-  -...       ,  ^..^^  i  i  i 

poKMANcx:       March  1,  1901,  save  that  the  purchasers  were 

evidence. 

to  assume  a  mortgage  of  $12,000.  The  seller 
was  to  furnish  certified  abstract  and  a  good  warranty  deed, 
and  deliver  them  to  the  bank  on  or  before  said  1st  day  of 
March.  The  price  was  specified  to  be  $36  per  acre,  and 
the  premises  were  described  as  containing  six  hundred  and 
forty  acres,  more  or  less,  according  to  the  government  survey. 
At  the  end  of  the  contract,  the  following  provision  was 
incorporated :  "  It  being  mutually  understood  that  in  case 
said  section  overruns  in  acres,  said  [purchasers]  are  to  pay 
for  same  at  the  rate  of  $36.00  per  acre,  for  what  acres  said 
J.  Koch  can  furnish  abstract  showing  perfect  title."  About 
March  1st,  Koch  submitted  to  the  plaintiffs  a  certified  ab- 
stract showing  good  title,  and  a  deed  not  executed,  and 
claimed  that  the  plat  of  the  county  surveyor  accompanying 
the  abstract  showed  the  tract  .to  contain  seven  hundred  and 
twenty-nine  acres,  for  which  he  insisted  that  payment  should 
be  made  at  the  specified  price  per  acre.  No  substantial  ob- 
jection was  made  to  the  abstract  or  deed,  but  a  controversy 
at  once  arose  between  the  parties  as  to  the  number  of  acres 
in  the  tract,  and  plaintiffs,  without  tendering  payment  for 
any  specific  number  of  acres,  refused  to  pay  for  the  number 
of  acres  for  which  Koch  claimed  that  they  should  pay,  and 
asked  for  further  survey.  It  appears  that  during  the  fall  of 
1900  Koch,  who  was  living  on  the  land  and  occupying  a  part 
of  it  as  his  homestead,  sold  off  a  large  quantity  of  live  stock 
and  machinery  which  he  had  been  keeping  and  using  on  the 
premises,  and  made  arrangements  to  remove  therefrom,  and 
one  of  the  plaintiffs,  without  any  right  under  the  contract 
to  do  so,  but  by  permission  of  Koch,  went  upon  the  land 
and  did  some  fall  plowing.  This  temporary  possession  of 
plaintiffs  did  not,  however,  continue  until  March  1st,  and, 
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when  it  became  apparent  during  March  that  plaintiffs  were 
refusing  to  take  the  land,  Koch  resumed  the  use  thereof  for 
farming  purposes,  and  planted  crops.  Before  the  end  of 
March  a  good  warranty  deed,  signed  by  Koch  and  his  wife, 
was  deposited  in  the  bank,  and  negotiations  were  continued 
with  reference  to  the  carrying  out  of  the  contract,  until  Sep- 
tember 14th,  when  Koch's  attorneys  notified  the  attorneys 
for  plaintiffs,  through  whom  negotiations  had  been  con- 
ducted, that  in  their  judgment  plaintiffs  had  forfeited  all 
their  rights  under  the  contract,  and  that  Koch  Would  not 
convey.  No  other  action  was  taken  by  plaintiffs  in  the 
matter  until  this  suit  was  brought  on  the  20th  of  August, 
1902.  The  contention  of  appellees  in  the  lower  court  was 
that,  by  failure  and  neglect  on  the  part  of  plaintiffs  to  carry 
out  their  contract,  they  had  forfeited  the  right  to  specific 
performance  and  to  damages  for  failure  to  convey;  and 
that,  if  they  had  any  right  of  action  for  the  recovery  of 
money  paid,  it  should  be  prosecuted  in  an  action  at  law ;  and 
the  trial  court  rendered  a  decree  in  accordance  with  these 
contentions. 

The  written  contract  to  convey  did  not  contain  any  spe- 
cific provision  that  time  should  be  deemed  of  the  essence 
of   the  contract.     Nevertheless,    if   plaintiffs   unreasonably 

delayed   insisting  on    performance,    and    were 
formance:  de-negligent  m  carrying  out  the  terms  of  the  con- 

lsy« 

tract  on  their  part,  they  cannot  now  have  a 
specific  performance.  It  appears  beyond  controversy  that 
Koch  was  put  to  considerable  expense  and  suffered  material 
loss  by  selling  off  his  live  stock  and  farm  machinery  in  anti- 
cipation of  the  performance  of  the  contract  by  plaintiffs,  and 
in  purchasing  other  machinery  and  animals  for  the  purpose 
of  resuming  farming  operations  in  the  spring  of  1901,  when 
it  appeared  that  the  contract  would  not  be  performed  within 
the  time  agreed  upon.  It  further  appears  that,  while  the 
contract  price  was  perhaps  the  reasonable  price  for  the  knd 
at  the  time  the  contract  was  made,  the  market  value  of  land 


Dec.  1904]  FiNDLEY  V.   Koch.  ,  135 

in  the  vicinity  increased  veiy  materially  soon  after  the  con- 
tract was  made,  and,  if  it  is  now  enforced,  the  plaintiffs 
will  realize  a  large  profit  on  account  of  such  advance. 

Without  elaboration,  we  think  the  real  question  before 
us  is  this:  Did  the  plaintiffs  negligently  fail  to  take  such 
steps  as  they  should  have  taken  toward  the  carrying  out  of 

4.  SPEciric  FIE-  ^®  contract  until  they  found  that  the  value  of 
w^hen^draied;  ^hc  land  had  materially  increased,  and  then 
€vi  cncc         attempt  to  enforce  specific  performance  merely 

because  of  this  increase  in  value,  and  not  on  account  of  the 
continuing  purpose  to  carry  out  the  original  ex>ntract?  If 
so,  they  are  not  entitled  to  relief,  for  the  purchaser  has  no 
right  to  speculate  with  the  seller,  practically  abandoning 
the  contract  so  far  as  its  performance  is  concerned,  until  he 
finds  that  to  insist  upon  performance  will  be  of  material  ad- 
vantage, and  then,  agaihst  the  interests  of  the  seller  and  to 
his  prejudice,  insist  that  the  contract  shall  be  performed. 
A  court  of  equity,  in  the  matter  of  specifically  enforcing  a 
contract  to  convey,  will  insist  on  a  showing  of  the  utmost 
good  faith  on  the  part  of  the  purchaser,  and  require  that  he 
make  it  appear  that  he  has  been  ready,  willing,  able,  and 
even  eager  throughout  to  have  the  contract  enforced,  and 
will  refuse  relief  if,  on  account  of  his  negligence  or  unwill- 
ingness at  any  time  to  perform  hift  part,  the  performance  has 
been  delayed,  especially  if  such  delay  renders  performance 
inequitable  and  unjust  to  the  seller.  OUtner  v,  Ray  I, 
93  Iowa,  16;  (Hsh's  Execvior  v.  Jamison,  96  Va.  312  (31 

5.  E.  Rep.  521);  Powell  v.  Berry,  91  Va.  568  (22  S.  E. 
Rep.  365)  ;  Kirby  v.  Harrison,  2  Ohio  St  326  (59  Am.  Dee. 
677)  ;  Levns  v.  Woods,  4  How.  (Miss.)  86  (34  Am.  Dec. 
110)  ;  Planer  v.  Equitable  L.  Assur,  Soc,  55  N.  J.  Ch.  260 
(37  Atl.  Rep.  668) ;  Wilhrd  v.  Tayloe,  8  Wall.  557  (19  L. 
Ed.  501). 

Without  going  into  the  details  of  the  evidence,  it  is 
sufficient  to  state  our  conclusion,  which  we  reach  after  in- 
vestigation of  the  record,  that  the  plaintiffs  practically  abail- 
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doned  this  contract,  and  for  more  than  a  year  were  in  the 
situation  of  not  desiring  or  expecting  to  perform,  on  their 
part,  before  they  elected  to  institute  this  action.  Indeed, 
they  never  offered  to  perform  on  the  basis  of  any  specific 
number  of  acres  as  contained  in  the  tract,  until  during  the 
trial  it  was  stipulated  that  the  tract  actually  contained  six 
hundred  and  ninety  acres.  Koch  based  his  claim  to  be  paid 
for  seven  hundred  and  twenty-nine  acres  on  the  .certificate 
of  the  county  surveyor,  which,  so  far  as  we  can  discover,  he 
had  the  right  in  good  faith  to  assume  to  be  correct.  Plain- 
tiffs, on  the  other  hand,  while  insisting  that  this  estimate 
was  erroneous,  took  no  steps  to  have  the  correct  number  Qf 
acres  ascertained  and  offer  payment  on  that  basis.  It  is  true 
that  at  one  time  the  attorneys  for  plaintiffs  in  the  trans- 
action proposed  that  the  parties  mutually  agree  upon  some 
arrangement  for  a  survey,  by  which  the  expense  thereof 
should  fall  on  plaintiffs  if  Koch's  claim  as  to  the  number  of 
acres  was  correct,  while  it  should  fall  upon  Koch  if  the 
numl)er  of  acres  claimed  by  him  was  found  to  be  incorrect. 
But  we  are  of  the  opinion  that  something  more  than  this 
was  required  of  plaintiffs  if  they  desired  in  good  faith  to 
carry  out  the  contract.  They  should  have  ascertained  for 
themselves  what  amount  they  were  willing  to  pay,  and  ex- 
hibited some  readiness  and  ability  to  make  such  payment 
a  their  estimate  should  be  acceded  to. 

Many  other  questions  are  discussed,  but  what  we  have 
said,  in  our  judgment,  disposes  of  the  substantial  merits  of 
the  case.     If  plaintiffs  are  not  entitled  to  specific  perform- 

ance  because  of  want  of  equity,  when  they 
might  have  had  the  contract  performed  had 
they  proceeded  vnth  diligence  to  assert  their  rights  under  it, 
they  are  not  entitled  to  damages  for  breach  of  the  contract; 
for  the  same  reasons  which  can  be  urged  against  specrific 
performance  can  also  be  urged  against  the  action  for  dam- 
ages where  the  vendor  has  been  able  and  willing  to  perform 
his  part  of  the  contract,^  and  his  failure  to  perform  has  been 
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due  to  want  of  willingness  to  perform  on  the  part  of  the 
vendee. 

Counsel  for  appellants  seem  to  take  the  position,  how- 
ever,  that,  even  though  they  are  not  entitled  to  specific  per- 
formance or  damages  for  hreach,  they  nevertheless  are  en- 

titled  in  this  action  to  recover  the  purchase 

BAftHxsT  money  paid.     We  do  not  feel  called  upon  to 

discuss  the  question  whether  in  any  event  they 
can  be  entitled  to  have  back  the  money  paid,  where  the  fail- 
ure of  vendor  to  carry  out  the  contract  has  been  due  to  their 
own  fault.  If  there  is  any  such  right  of  recovery,  it  is  sub- 
ject to  a  counterclaim  for  any  proximate  damages  resulting 
to  defendant  Koch  from  the  breach  of  the  contract  on  the 
part  of  plaintiffs.  But  these  questions  are  not  for  deter- 
mination in  this  action.  Of  course,  in  an  action  for  specific 
performance,  the  plaintiff  may  have  relief  by  way  of  dam- 
ages, if,  on  account  of  any  fault  or  wrong  on  the  part  of 
defendant,  or  any  change  of  condition  «ot  due  to  the  plain- 
tiff's fault,  equitable  relief  by  way  of  decree  for  specific 
performance  cannot  be  effectually  afforded.  But  certainly  a 
court  of  equity  in  an  action  for  specific  performance  cannot 
render  damages  on  account  of  Jhe  refusal  of  the  defendant  to 
return  the  purchase  money  paid.  Such  relief  cannot  be 
predicated  on  breach  of  contract  to  convey,  but,  if  available 
under  any  circumstances,  is  to  be  secured  in  an  action  sound- 
ing in  quasi  contract  The  trial  court  was  right,  therefore, 
in  dismissing  plaintiffs^  bill,  saving  to  the  plaintiffs  the  right 
to  sue  at  law  by  way  of  original  action,  and  to  defendants 
the  right  to  interpose  by  counterclaim,  or  to  prosecute  in  an 
original  action  any  claim  which  may  exist  on  account  of 
plaintiff's  breach  of  contract. —  Affirmed. 
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A.  N.  FBiEb  V.  Bbttendorf  Axle  Company,  Appellant. 

Master  and  servant:  negugence:  instruction.  In  an  action  for 
injuries  to  an  employe  working  at  a  machine  as  helper,  a  charge 
that  if  the  employer  failed  to  use  ordinary  care  in  keeping  the 
machine  in  repair,  but  at  the  time  of  the  accident  it  was  in  a  de- 
fective condition  and  the  defect  was  known  or  on  the  exercise  of 
ordinary  care  would  have  been  known  to  the  employer,  then  on 
so  finding  the  employer  was  guilty  of  negligence,  and  unless  they 
so  found  the  verdict  must  be  for  the  defendant,  was  not  erroneous 
as  assuming  that  the  machine  was  in  a  defective  condition. 

Appeal  from  Scott  District  Court. —  Hon.  James  W.  Bol- 
linger, Judge. 

/ 
Thursday,  December  15,  1904. 

Suit  to  recover  damages  for  personal  injuries  received 
while  in  the  employ  of  the  defendant.  Trial  to  a  jury,  and 
a 'verdict  and  judgment  for  the  plaintiff.  The  defendant 
appeals. —  Affirmed. 

Cooh  &  Dodge,  for  appellant. 
W.  M.  Chamberlain,  for  appellee. 

Sherwin,  J. —  The  plaintiff  was  working  as  a  helper 
at  a  tire-bending  machine  which  had  two  main  rollers,  be- 
tween which  the  tires  were  passed,  and  a  smaller  roller  situ- 
ated about  an  inch  therefrom,  known  as  the  "  silent  roller." 
The  machine  was  stopped  by  the  operator,  and  while  he  was 
temporarily  absent  therefrom,  the  plaintiff,  in  attempting 
to  oil  the  silent  roller,  had  his  hand  caught  and  crushed  by 
the  main  rollers.  The  machine  was  run  by  a  belt,  and  was 
started  and  stopped  by  the  use  of  a  lever  and  clutch  which 
threw  it  into  and  out  of  gear.     The  plaintiff  alleged  in  his 
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petition,  and  testified  upon  the  trial,  that  at  the  time  he 
was  injured  the  machine  started  of  its  own  accord,  and  that 
he  did  not  know  that  the  rollers  were  revolving  until  his 
hand  was  caught.     There  was  also  evidence  tending  to  show 
that  the  clutch  had  become  so  worn  that  the  macTbine  would 
frequently  start  of  its  own  accord,  and  that  the  defendant 
knew  of  this  condition  long  before  the  accident,  and  had 
partly,  and  only  partly,  remedied  the  defect,  the  latest  at- 
tempt to  do  so  having  been  on  the  day  of  the  accident  or 
the  day  before.     The  court  instructed :     "  If  you  believe 
from  all  the  evidence  that  the  defendant  did  not  use  ordinary 
care  in  the  premises,  but  at  the  time  of  the  accident  the  tire 
bender  was  in  a  defective  condition  —  that  is,  dangerous  to 
those  working  at  or  near  it,  because  it  would  sometimes  start 
and  revolve  its  rollers  of  its  own  accord  without  being  thrown 
into  gear  by  any  one  —  and  that  said  tendency  to  start  of 
or  by  itself  was  known  to  the  defendant,  or  in  the  exercise 
of  ordinary  care  would  have  been  known  to  it,  then,  and 
upon  your  so  finding,  the  defendant  is  guilty  of  negligence. 
Unless  you  so  find,  you  need  inquire,  no  further,  for  your 
verdict  must  then  be  for  the  defendant"     The  appellant  says 
this  instruction  assumes  that  the  tire  bender  was  in  a  defec- 
tive condition  because  it  would  sometimes  start  and  revolve 
its  rollers  without  being  thrown  into  gear,  and  is  therefore 
erroneous,  because  one  of  its  witnesses  testified  that  such 
starting  was  not  an  indication  of  a  defect  in  the  machine. 
We  think  the  instruction  correct.     It  left  the  question  of 
defect  to  the  jury,  and  said,  if  it  found  the  machine  defec- 
tive on  account  of  the  matter  complained  of,  it  might  charge 
the  defendant  with  negligence.     There  was  evidence  tending 
to  show  that  this  condition  was  a  defect,  and  in  fact  the  com- 
mon sense  and  knowledge  of  the  jurors  would  almost  war- 
rant a  finding  that  it  was,  and  the  jury  was  not  bound  to 
treat  the  defendant's  evidence  on  this  point  as  conclusive. 
A  defect  is  a  fault :  "  A  want  or  lack  of  anytiiing ;  esp^ 
cially,  a  lack  of  something  which, is  essential  to  perfection 
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or  completeness."  Century  Dictionary;  Bliven  v.  City  of 
Sioux  City,  85  Iowa,  346.  A  machine  constructed  to  be 
thrown  into  and  out  of  gear  by  a  lever,  and  clutch,  which 
cannot  be  controlled  thereby,  but  starts  of  its  own  accord, 
may  well  be  found  to  be  "  defective,"  within  the  meaning 
of  the  word,  notwithstanding  the  opinion  of  witnesses  to  the 
contrary. 

There  was  sufiScient  evidence  of  the  defendant's  negli- 
gence and  of  the  plaintiff's  freedom  from  contributory  negli- 
gence to  take  the  case  to  the  jury,  and  the  judgment  must 
be,  and  it  is  affirmed. 


H.  T.  Sylvester,  Appellee,  v.  J.  E.  Ammons,  and  A.  W. 

MiTTERER,  Appellants. 

Chattel  mortgages:    inconsistent  provisions:    right  to  foreclosb. 

1  The  written  portions  of  an  instrument  will  control  the  printed  pro- 
visions where  the  same  are  inconsistent,  so  that  where  it  appeared 
from  the  terms  of  a  note  and  chattel  mortgage  covering  a  stock 
of  goods,  that  the  mortgagor  reserved  the  right  to  handle  the  same 
in  the  regular  mercantile  way  and  that  the  indebtedness  should  be 
paid  from  the  sales  of  the  stock,  a  printed  provision  that  the 
mortgagee  might  take  possession  whenever  he  chose,  was  inopera- 
tive. 

Replevin  by  mortgagor:    pleadings.    In  the  recovery  of  personal  prop- 

2  erty  claimed  to  have  been  wrongfully  taken  under  a  mortgage,  it 
is  competent  to  allege  and  prove  that  the  mortgage  was  procured 
by  fraud,  and  that  it  is  without  consideration. 

Replevin:    counterclaim.    An  independent  cause  of  action  cannot  be 

3  pleaded  in  a  replevin  action  either  as  a  counterclaim  or  otheijwise 
as  a  defense. 

F'raud:    cost  price  of  goods:    evidence.    On  an  issue  as  to  whether 

4  the  seller  of  a  stock  of  goods  who  was  to  receive  compensation 
based  on  the  cost  price,  had  fraudulently  raised  the  cost  mark 
on  the  goods,  it  was  proper  to  permit  a  witness  of  long  experience 
in  the  mercantile  business  to  state  whether  the  marks  on  the  goods 
were  the  original  cost  mark ;  and  that  the  stock  was  old,  it  appear- 
ing that  the  marks  on  the  goods  were  fresh. 
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Same.    On  an  issue  of  fraud  in  the  valuation  of  a  stock  of  goods,  a 

5  witness  of  experience  who  has  familiarized  himself  with  the  stock 
is  competent  to  estimate  the  difference  between  the  actual  whole* 
sale  cost  of  the  entire  stock  as  inventoried  by  him,  and  the  inven- 
tory as  furnished  by  the  seller. 

Same.    The  testimony  of  the  seller  of  a  stock  of  goods  that  he  re- 

6  marked  the  same  upon  an  explanation  of  the  original  cost  mark 
froni  his  vendors,  without  giving  the  explanation,  was  subject  to 
the  objection  -  that  it  was  hearsay ;  and  his  belief  that  the  goods 
as  finally  marked  bore  the  wholesale  pricb^was  also  inadmissible. 

Replevin:    instructions.    In  replevin  of  a  stock  of  goods  taken  by 

7  a  mortgagee  in  an  attempt  to  foreclose  a  mortgage  given  for  part 
of  the  purchase  price,  where  the  only  issue  submitted  was  failure 
of  consideration,  an  inadvertent  reference  to  a  claimed  fraud  in 
invoicing  the  goods  was  without  prejudice;  and  an  instruction  that 
if  the  seller  or  one  in  his  employ  changed  the  cost  price  of  the 
goods  so  as  to  increase  the  mortgage  debt  the  plaintiff  could  re- 
cover, was  proper. 

Sales:    cost  price^    Where  a  retail  dealer  sold  his  entire  stock  under 

8  a  contract  that  the  consideration  should  be  based  on  the  cost  price, 
reference  was  had  to  the  wholesale  cost  price  without  regard  to 
the  price  marked  on  the  goods. 

Appeal  from  Hardin  District  Court. —  Hon.  J.  R.  Whit- 

AKER,  Judge. 

Friday,  December  16^  1904. 

Action  in  replevin.  Judgment  for  plaintiff,  and  both 
parties  appeal;  that  of  defendants  being  perfected  first. 
Affirmed. 

Albrooh  &  handy  and  R.  F.  Graham,  for  appellants. 

^Huff  &  Huff  and  J.  H.  Scales,  for  appellee. 

Ladd,  J.—  On  the  24th  day  of  February,  1902,  D.  W. 
Townaend,  as  agent  of  the  plaintiff,  entered  into  a  contract  by 
virtue  of  which  he  conveyed  to  the  defendant,  J.  E.  Ammons, 
a  hotel  property  at  Independence,  Iowa,  and  some  land  in 
Missouri,  estimated  to  be  worth  $Y,YOO,  in  consideration  of 
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which  the  latter  delivered  to  said  agent  a  certain  stock  of 
merchandise  at  Eldora,  this  State.  Under  the  agt'eement  the 
goods  were  to  be  inventoried  "  at  cost  price  as  shown  upon 
the  goods,  except  such  goods  as  be  damaged,  and  they  to  be 
taken  at  their  actual  worth."  Ammons  acted  for  himself  in 
making  the  inventory,  and  Townsend  was  represented  by 
one  Smith,  who  had  acted  as  Ammons'  agent  in  effecting  the 
(leal.  The  invoice  amounted  to  $11,075,  and  Townsend,  act- 
ing for  the  plaintiff,  executed  a  note  to  Ammons  for  the 
sum  of  $3,375,  the  difference  between .  estimated  values  of 
the  properties  exchanged,  and  a  chattel  mortgage  on  the 
stock  of  goods  to  secure  its  payment  This  occurred  on  the 
26th  day  of  February,  and  about  the  middle  of  Mardi  Am- 
mons seized  the  entire  stock  under  the  inortgage,  and  pro- 
ceeded to  foreclose  the  same.  Jn  this  action,  begun  March 
20th,  the  goods  were  replevined,  the  plaintiff  alleging  (1) 
that  the  terms  of  the  mortgage  were  not  such  as  to  authorize 
the  mortgagee  to  take  possession  whenever  he  might  choose, 
and,  (2)  by  way  of  an  amendment  to  the  petition,  that  the 
mortgage  was  without  consideration,  for  that  the  cost  marks 
of  the  goods  had  been  fraudulently  raised  by  Ammons,  and 
invoice  "  padded  "  by  including  goods  not  in  the  stock. 

*  I.  The  plaintiff  had  paid  the  proceeds  of  sales  in  strict 
cf»nformity  with  tne  terms  of  the  note,  and  the  only  excuse 
urged  for  seizing  tlie  property  is  a  condition  of  the  mort- 
^*  ^MorroAcks:)  8^8^  authorizing  the  mortgagee  so  to  do  when- 
p"ov?s?ois"*  ever  he  should  choose.  The  court  instructed 
ciSc.  ***  **'**  the  jury  that  the  mortgagee  had  that  right,  and 
this  view  is  challenged  by  plaintiff's  appeal.  An  examina- 
tio7i  of  all  the  instruments  has  convinced  us  that  such  wa^ 
not  the  intention  of  the  parties.  The  mortgage  provides 
that  "  the  right  to  move  said  goods  \o  some  other  place  in 
Towa  is  reserved,  subject  to  giving  the  mortgagee  notice  in 
writing  of  said  place  and  time  of  removal ;  mortgagee  also 
reserves  the  right  to  handle  said  goods  in  a  regular  legitimate 
mercantile  way";  that  the  amount  secured  should  be ^ paid 
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'^  according  to  the  terms  of  one  promissory  note  " ;  and  also 
that,  "  in  case  of  default  made  in, the  payment  of  the  above- 
mentioned  promissory  note,  or  in  case  of  my  attempting  to 
dispose  of  or  remove  said  goods  only  as  stipulated  in  note  of 
the  aforesaid  goods  and  chattels,  or  any  part  thereof,  or. 
whenever  the  said  mortgagee  shall  choose  so  to  do,  then  and 
in  that  case  it  shall  be  lawful  for  the  said  mortgagee  or  his 
assigns  by  himself  or  agent  to  take  immediate  possession  of 
said  goods."  Other  portions  of  the  mortgage  are  similar  to 
those  usually  found  in  such  instruments.  The  portion 
quoted  is  in  harmony  with  the  language  of  the  note  in  con- 
nection with  which  and  the  contract  the  mortgage  should  be 
construed : 

For  value  received  I  promise  to  pay  J.  E.  Ammons  or 
order  thirty-three  hundred  and  seventy-five  dollars  as  soon 
as  the  money  can  be  obtained  from  the  sale  of  a  certain  stock 
of  clothing  for  which  this  note  is  given  as  a  part  of  the  pur- 
chase money.  All  money  received  is  to  be  turned  over  as  fast 
as  received  less  necessary  and  legitimate  expenses,  which  are 
not  however  to  exceed  the  sum  of  one  hundred  dollars  per 
month.  The  right  to  remove  these  goods  to  some  other  place 
in  Iowa  is  reserved  and  also  the  right  to  handle  these  goods 
in  a  regular  mercantile  way  which  is  agreed  to. 

Thus  the  money  to  pay  the  note  was  to  be  obtained  from 
the  sale  of  the  goods,  and  to  accomplish  this  the  "  right  to 
handle  the  goods  in  a  regular  mercantile  way  "  was  reserved 
to  the  mortgagor  both  in  the  note  and  mortgage.  That  right 
was  not  parted  with.  That  was  the  right  Townsend  was 
exercising  when  the  defendant  Ammons  seized  the  stock.  Tt 
was  essential,  in  order  to  enable  him,  as  agent  of  the  plain- 
tiff, to  reduce  the  goods  to  money  out  of  which,  by  the  terms 
of  both  instruments,  the  indebtedness  was  to  be  paid.  Only 
by  the  continued  possession  of  the  property  could  sales  "  in 
the  regular  mercantile  way  "  be  effected,  and  to  guard  against 
any  interferences  therewith  the  reservation  was  incorporated 
into  the  mortgage.  That  the  seizure  of  the  goods  by  Am- 
mons was  in  derogation  of  this  reserved  right,  in  that  it  de- 
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prived  the  mortgagor  of  the  opportunity  "^  to  handle  said 
goods  in  regular  legitimate  mercantile  way,"  seems  too  plain 
for  argument  Certainly  the  plaintiff  could  not  proceed 
with  the  sale  of  the  stock  as  merchants  usually  do  while 
Ammons  was  in  possession  and  proceeding  to  foreclose.  If 
so,  the  printed  clause  permitting  the  mortgagee  to  take  po^ 
session  whenever  he  might  choose  was  inconsistent  with  the 
written  reservation  of  the  right  to  sell  in  the  regular  mer- 
cantile way ;  and  the  latter,  for  that  it  was  in  writing,  must 
prevail.  Section  4616,  Code;  Robinson  v.  Gray,  90.  Iowa, 
699,  and  like  cases,  are  not  in  point 

II:  An  amendment  to  the  petition  was  filed,  alleging 
that  the  cost  marks  on  the  goods  were  fraudulently  raised 
so  as  to  increase  the  apparent  cost  from  thirty  to  one  hun- 
dred per  cent,  and  the  invoice  padded  by  in- 
mortgagob:  cliiding  goods  not  in  the  stock,  and  that  the 
mortgage  was  without  consideration  for  that 
the  stock,  if  invoiced  at  cost  price,  did  not  exceed  the  esti- 
mated value  of  the  property  exchanged  for  it  The  defend- 
ant moved  to  strike  this  amendment  because  an  attempt  to 
attach  to  an  action  in  replevin  an  issue  not  triable  therein. 
There  was  no  error  in  overruling  the  motion.  The  issue  in 
replevin  is  always  which  of  the  parties  was  entitled  to  pos- 
session at  the  commencement  of  the  action.  Hilman  v.  Brig- 
ham,  11 Y  Iowa,  70.  If  there  was  entire  want  of  consider- 
ation  in  the  mortgage,  the  defendants  had  no  right  to  enforce 
it,  and  the  ground  asserted  was  a  proper  one  on  which  to  base 
plaintiff's  claim  to  possession. 

III.  The  defendants  then  added  a  counterclaim  to 
their  answer,  averring  that  Townsend  had  fraudulently  mis- 
represented the  value  of  the  real  estate  exchanged  for  the 
3  rbplbvin:  ^*^^  ^^  goods,  and  thereby  induced  Ammons 
counterclaim.  ^^  allow  a  prfcc  thcrcfor  exceeding  its  value 
more  than  the  face  of  the  note  and  mortgage.  A  demurrer 
to  this  was  rightly  sustained  for  the  reason  that  the  filing 
of  a  counterclaim  in  a  replevin  suit  is  prohibited  by  statute. 
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Thereupon  the  same  matter  was  pleaded  in  an  amendment 
by  way  of  defense  on  the  theory  that,  even  though  the  alle- 
gation -of  the  amendment  to  the  petition  were  true,  the 
amount  was  offset  by  the  difference  between  the  actual  and 
represented  values  of  the  real  .estate.  A  motion  to  strike  this 
Airas  sustained.  It  will  be  recalled  that  the  mortgage  was 
executed  to  secure  the  excess  of  the  invoice  over  and  above 
the  estimated  value  of  the  real  estate.  The  contention  of 
plaintiff  is  that  there  wils  no  such  excess.  If  so,  then  the 
mortgi^  was  without  consideration,  regardless  of  whether 
the  valuation  of  the  real  estate  was  procured  by  fraud.  Fix- 
ing that  value  was  independent  of  the  making  of  the  invoice. 
Any  fraud  therein  might  well  be  urged  as  a  ground  for  avoid- 
ing the  original  contract  of  exchange,-  but  furnished  no 
answer  to  the  charge  that  in  executing  that  contract  a  mort- 
gage was  obtained  without  consideration,  through  deceit.  In 
other  words,  it  is  no  answer  to  the  charge  of  fraud  in  one 
transaction  to  allege  that  plaintiff  h^d  indulged  in  similar 
deceit  in  another.  See  Whittixyrih  v.  Thomas,  83  Ala.  308 
(3  South.  Rep.  781,  3  Am.  St  Rep.  725).  Irrespective  of 
the  name  by  which  the  anaendment  was  disguised,  it,  in  effect, 
pleaded  a  counterclaim,  and  the  ruling  of  the  court  in  strik- 
ing it  was  correct, 

IV.  The  inventory  was  taken  "  at  the  cost  price  as 
shown  upon  the  goods,  except  such  goods  as  were  damaged, 
and  these  to  be  taken  at  their  actual  worth."     The  fraud 

charged  was  that  Ammons  "  padded  "  the  in- 

4.   FkAUD:    cost  .  -1.11  1  ^  t 

price  of  goods;  voice  and  raised  the  cost  marks  on  the  goods. 

evidence.  ,  , 

To  establish  this,  it  was  shown  that  aft^r  the 
stock  was  replevined  Townsend  caused  another  invoice  to  be 
taken  by  C.  E.  Petty  and  L.  G.  Ward,  from  which  it  ap- 
peared from  the  highest  marks  on  the  goods  that  the  stock 
amounted  to  $9,380.04.  Up  to  that  time  Townsend  had  re- 
ceived on  sales  $51,6.14  and  Ammons  $93.55.  Petty  had 
enjoyed  an  experience  of  fifteen  years  in  the  mercantile  busi- 
ness at  Eldora,  and  was  asked  whether  the  mark  on  the  goods 

Vou  126  I  A.— 10 
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was  the  original  cost  mark.  This  was  objected  to  on  the 
ground  that  the  witness  had  not  shown  himself  competent. 
We  think  that  his  experience  as  a  merchant  and  his  examina-^ 
tion  of  the  tickets  attached  to  the  articles  in  the  course  of 
making  the  inventory  qualified  him  to  express  an  opinion 
as  to  the  character  of  the  marks  on  the  several  articles.  Or- 
dinarily, these  are  letters  or  hieroglyphics,  which  by  the  use 
of  a  kev  advise  the  merchant  of  the  cost  at  wholesale  without 
disclosing  it  to  his  patrons.  Of  course,  Petty  could  not  have 
known  what  the  goods  in  fact  cost,  but  his  experience  in 
handling  similar  goods  enabled  him  to  say  with  some  degree 
of  certainty  whether  the  prices  thereon  so  nearly  approxi- 
mated the  usual  wholesale  or  retail  price  as  to  indicate  which 
was  intended.  This  ^as  illustrated  by  a  subsequent  answer 
that,  "  as  a  rule,  the  marks  were  what  the  goods  usually  re- 
tailed at." 

Complaint  is  made  of  rulings  by  which  this  witness  was 
allowed  to  state  that  the  stock  was  old.  This  was  admissible 
as  a  circumstance  tending  to  show  that  the  marks  on  the 
goods,  which  were  shown  to  have  been  fresh,  were  not  the 
original  cost  marks. 

Both  Petty  and  Ward  were  allowed  to  estimate  the  dif- 
ference between  the  actual  cost  at  wholesale  of  the  entire 
stock  as  inventoried  by  them  and  the  amount  of  their  invoice. 

Appellants    insist   that   neither   of   them    was^ 

5    Samb 

shown  to  have  sufficient  knowledge  to  enable 
him  to  answer.  The  record  is  such  as  to  throw  some  doubt  on 
the  value  of  their  opinions  as  expressed,  but  not  such  as  to 
have  required  the  court  to  reject  them  altogether.  They  were 
men  of  long  experience  in  the  business,  and  had  thoroughly 
familiarized  themselves  vrith  the  stock  by  taking  the  invoice. 
In  doing  so  they  had  observed  the  marks  with  9  view  of 
ascertaining  their  meaning.  True,^  they  had  not  estimated 
each  article  separately,  nor  was  this  essential  in  order  to 
qualify  them  to  form  a  judgment  as  to  the  entire  stock.  If, 
from   the  examination   of  the  invoice  in   connection  with 
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knowledge  obtained  by  the  inspection  of  the  goods,  they  were 
able  to  form  some  opinion  of  the  wholesale  cost  of  the  stock, 
it  was  STifficient  Phelps  v.  Samipson,  113  Iowa,  145.  The 
rule  thsit  any  one  familiar  with  the  values  in  question  may 
testify  is  uniformly  construed  liberally.  See  Wigmore  on 
Evidence,  section  716.  Petty  at  first  said  he  could  not  make 
an  estimate;  that  it  would  be  a  mere  guess;  but  afterwards 
concluded  that  by  examining  the  invoice  he  could  form  a 
judgment  "  in  a  way."  All  intended  by  this  was  that  he 
could  not  be  accurate  in  his  judgment  of  what  the  cost  of  the 
goods  at  wholesale  might  have  been.  There  is  no  standard 
of  value  at  wholesale  any  more  than  at  retail,  and,  of  neces- 
sity, it  18  fixed  in  each  case  by  a  bargain  between  the  seller 
and  purchaser.  So  that  any  opinion  of  the  cost  could  not 
be  otherwise  than  tlncertain.  It  was  the  best  evidence  avail- 
able, however,  and  was  competent  for  the  purposes  intro- 
duced. See  Graves  v.  In^.  Co.,  82  Iowa,  637 ;  Enos  v.  Ins. 
Co.,  4  S.  D.  639  (57  N.  W.  919,  46  Am.  St.  Rep.  796); 
Smith  V.  Jensen,  13  Colo.  213  (22  Pac.  434). 

Anmjons  testified  that  the  stock  was  originally  bought 
by  McCalmet,  who  transferred  it  to  Allen  &  Pound,  from 
whom  he  obtained  it ;  that  he  put  the  tags  on  the  goods  from 

which  the  inventory  was  taken,  and  that  the 
cost  as  indicated  thereon  was  taken  from  the 
original  stock  ticket,  which  was  removed  because  worn  out; 
that  the  cost  marks  were  explained  to  him  by  the  parties  from 
^om  he  purchased,  and  he  was  then  asked  for  the  explana- 
tion given.  What  was  intended  to  be  elicited  was  not  dis- 
closed, and,  in  the  absence  of  anything  indicating  otherwise, 
the  objection  that  the  question  called  for  hearsay  evidence 
was  well  taken. 

The  witness  was  then  asked  his  belief  as  to  whether  the 
price  he  finally  put  on  the  new  tickets  which  he  attached  to 
the  goods  would  equal  the  wholesale  price.  Manifestly,  this 
called  for  a  comparison  of  values,  rather  than  for  the  fact 
as  to  whether  he  had  acted  in  the  belief  that  the  marks 
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bore  the  price  at  wholesale,  and  was  not  ajimissible  as  bear- 
ing on  scienter. 

V.  In  the  sixth  paragraph  of  the  charge  the  court  in- 
advertently remarked  that  plaintiff  claimed  a  farther  credit 
on  the  note  by  reason  of  the  fraud  alleged,  but  in  others 

T.  Rbplivin:  in-  ^^  issues  Were  clearly  stated,  and  the  jury  told 
•tmctioni  ^^^  ^^^  ^j^jjjj  ^£  plaintiff  was  that  the  mort- 
gage was  without  consideration.  That  issue  only  was  sub- 
mitted, and  the  jury  could  not  have  been  misled  by  this  lapse. 
Again,  in  the  ninth  paragraph  the  jury  was  told,. if  either 
Smith  or  Ammons  changed  the  tags  ^'  so  as  to  make  the  same 
show  a  greater  price  than  the  actual  cost  of  the  same,"  this, 
with  other  matters,  might  form  the  basis  of  a  finding  against 
defendants.  This  was  correct,  for  Smith,  at  the  time  of  re- 
marking the  goods,  was  in  the  employ  of  Ammons,  and  asr 
sisting  him  therein;  and  the  circumstances  were  such  as  to 
leave  it  open  for  the  jury  to  say,  notwithstanding  their  de- 
nial, that  changes  as  alleged  were  effected.  The  eleventh 
instruction  is  criticised  for  that,  as  is  said,  there  was  no 
evidence  that  the  inventory  was  padded.  The  invoice  of 
Petty  and  Ward,  in  connection  with  the  stipulation  of  the 
amount  of  sales,  supplied  such  evidence.  Exceptions  to 
other  instructions  given  are  equally  void  of  merit.  Those 
refused,  in  so  far  as  containing  correct  statements  of  law, 
were  included  in  the  ones  given. 

The  third  instruction  refused  purported  to  construe  the 
meaning  of  the  clause,  "  at  the  cost  price  as  shown  upon  the 
goods,''  as  meaning  the  price  on  the  goods,  regardless  of 

whether  these  represented  the  actual  cost  or 

8.  Salbs:    cost  ••    . 

price.  not.     "  Cost  price  "  is  a  relative  term,  neces- 

sarily depending  for  its  meaning  on  the  situation  of  the 
parties  and  the  circumstances  under  which  used.  Thus  the 
cost  price  to  the  importer  is  one  thing,  to  the  jobber  another, 
to  a  retailer  another,  and  to  the  purchaser  from  the  retailer 
still  another.  Herst  v.  De  Comeau,  1  Sweeny  (N.  Y.)  590. 
It  is  said  to  be  what  is  actually  paid  or  promised  to  be  paid 


Dee.  1904]      McLaughlin  v.  Insurance  Co.  149 

for  an  article.  McCoy  v.  Hastings  &  Co.,  92  Iowa,  585. 
As  applied  to  a  retail  stock  of  goods,  it  usually  has  reference 
to  the  cost  at  ^vholesale,  and  that  was  the  sense  in  which  the 
term  n^ust  have  been  employed  in  this  contract  If  the 
marks  on  the  goods  gave  the  retail  price,  or  had  been  so  tam- 
pered with  as  not  to  indicate  the  cost  at  wholesale,  then 
the  cost  price  was  not  ^*  shown  on  the  goods."  For  this  rea- 
son the  instruction  was  properly  refused.  Other  rulingc  of 
the  court  challenged  by  appellant  do  not  require  separate 
consideration. 

The'  result  of  the  reversal  on  plaintifPs  appeal  and  an 
affirmance  on  defendant's  appeal  is  that  the  judgment  is 
affirmed* 

f 


James  McLaughlin,  et  al.,  v.  Tub  American  Fieb  In- 
surance Co.,  Appellant, 

Insurance:    contract  by  agent:    report  op  risk.    Where  an  agent 

1  has  authority  to  contract  insurance  on  behalf  of  the  company  in« 
demnifying  the  insured  against  loss  caused  by  lightning,  and  the 
agent  agrees  to  issue  such  a  policy,  the  insured  is  not  responsible 
for  the  agent's  omission  to  correctly  report  the  risk. 

Lightning  clause:    insertion  after  loss.    Where  the  agent  issuing 

2  an  insurance  policy  omitted  by  inadvertence  to  attach  a  clause 
indemnifying  the  insured  against  loss  by  lightning,  according  to 
agreement,  he  had  authority  to  insert  such  a  clause  after  loss  oc- 
curred. 

Completion  of  contract  by  agent    An  agent's  authority  to  issue  a 

3  policy  of  insurance  continues  until  he  has  executed  the  policy  con- 
tracted for,  and  the  fact  that  he  is  permitted  to  retain  the  same 
after  it  is  ready  for  delivery,  while  incomplete,  will  not  render  the 
agent  the  representative  of  the  insured  so  as  to  deprive  him  of 
the  authority  to  complete  the  contract. 

Appeal  from  Clayton  District  Court. —  Hon.  L.  E.  Fbl- 

ix)ws,  Judge. 

Feiday,  December  16,  1904. 
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Action  on  policy  of  fire  insurance.  Judgment  for 
plaintiff  on  a  trial  without  a  jury.  Defendant  appeals. — Af- 
firmed. 

DvMey  &  Coffin,  and  J.  E.  Corlett,  for  appellant. 
M.  X.  Geske  and  D.  D.  Murphy,  for  appellee. 

McClain,  J. —  The  loss  for  which  recovery  was  sought 
was  by  lightning,  and  the  defense  was  that  the  policy  did  not 
cover  such  loss.  It  appeared,  without  substantial  conflict  in 
the  evidence,  that  the  insured  applied  to  the  recording  agent 
of  defendant  for  a  policy  covering  loss  by  both  fire  and  light- 
ning, and  that  the  agent,  having  authority  to  contract  for 
insurance  on  behalf  of  defendant,  agreed  that  such  policy 
should  be  issued,  the  risk  to  attach  from  the  time  the  con- 
tract for  insurance  was  made ;  that  the  recognized  method  of 
doing  business  by  the  agent  in  behalf  of  the  defendant  was 
to  attach  to  the  form  of  a  policy  which  did  not  cover  loss 
by  lightning  a  slip  containing  the  usual  lightning  clause ;  that 
the  policy  was  made  out  by  the  agent  without  such  slip  be- 
ing attached  thereto,  and  was  held  by  him  without  delivery 
to  the  insured  until  after  the  loss  occurred,  when,  noticing 
the  omission  to  attach  the  slip  containing  the  lightning 
clause,  he  then  attached  such  slip  to  the  policy  and  delivered 
it  to  the  insured;  and  that  he  had  full  authority  to  issue 
policies  with  the  lightning  slip  attached,  and  omitted  to  do 
so  in  this  particular  case  through  an  oversight. 

There  is  some  contention  on  the  part  of  appellant  that 
the  risk  was  reported  by  the  agent  to  the  defendant  company 
without  mentioning  the  lightning  clause,  but  it  appears  that 

what  was  reported  was  the  continuance  of  the 

1 .  Contract    bt     •■!  •%  •  i«  i»^j  l. 

agent:  re-      risk  uudcr  a  previous  policy,  and  it  does  not 

port  of  risks.  .  .  ■,  t     .\  i  •  i* 

appear  m  evidence  whether  such  previous  policy 
contained  the  lightning  clause  or  not.  But  this  we  think 
immaterial.  The  agent  had  authority  to  contract  for  insur- 
ance on  behalf  of  defendant,  and  to  issue  policies  containin<* 
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the  lightning  clause,  and  in  this  case  it  appears  that  he  did 
contract  for  such  insurance.  It  was  not  a  matter  with  which 
the  insured  was  chargeable  that  the  risk  was  not  correctly 
reported  to  the  company.  If  the  agent  failed  correctly  to 
report  the  risk,  the  company,  and  not  the  insured,  was  charge- 
able with  the  omission. 

The  substantial  contention  for  the  appellant  is  that  the 
agent  had  no  authority  to  vary  the  terms  of  a  contract  of  in- 
surance fully  made  and  executed;  evidenced  by  a  written 

2.  Lightning  f^^^^J  'y  ^^^  that,  if  by  mistake  the  policy  did 
Sition' after  ^^^^  embody  the  agreement  of  the  parties,  the 
'°*^  remedy  of  the  insured  was  to  bring  an  action  in 

equity  for  reformation,  and  that  he  could  not  bring  his  action 
at  law  on  a  written  policy  and  recover  on  proof  of  a  different 
contract  from  that  contained  in  the  policy.  It  is  not  neces- 
sary, however,  to  elaborate  the  discussion  of  this  question.  We 
have  held  that  where,  by  mistake  of  the  agent  in  issuing  the 
written  policy,  words  have  been  omitted  necessary  to  make 
it  embody  the  binding  contract  for  insurance,  such  words 
may  be  inserted  by  the  agent,  even  after  the  loss  has  occurred. 
Taylor  r.  State  Ins.  Co.,  98  Iowa,  521.  In  that  case  we 
went  further  than  it  is  necessary  to  go  in  the  case  before  us 
in  recognizing  the  power  of  the  agent,  for  there  the  policy 
had  been  delivered  to  the  insured,  and  was  corrected  after 
such  delivery  and  after  the  loss,  while  here  the  policy  had 
never  been  delivered,  and  the  insured  was  not  therefore,  as 
we  think,  chargeable  with  knowledge  of  the  terms  of  the 
instrument. 

Counsel  contend  that,  as  the  policy  was  allowed  by  the 

insured  to  remain  in  the  custody  of  the  agent  after  it  was 

,  ready  for  delivery,  such  agent  became  his  agent,  and  was 

3.  courvnion  DO  longer  the  representative  of  the  company ; 
BY  AGENT.       but,  conccdiug  this  to  be  true,  the  case  is  not 

taken  out  of  the  rule  announced  in  Taylor  v.  State  Ins.  Co., 
9wpra.  Until  the  written  policy  was  made  to  conform  to  the 
contract  for  insurance,  it  was  not  a  completed  execution  of 
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that  contract,  and  did  not  relieve  the  company  from  liability 
under  that  contract.  Until  the  agent  had  completely  exe- 
cuted  his  authority  by  issuing  a  policy  embodying  the  terms 
of  the  binding  contract,  his  authority  to  issu^  a  policy  of 
.insurance  continued.  Of  course,  when  a  written  instrument 
is  fully  executed,  it  is  presumed  to  embody  the  agreement  of 
the  parties,  and  any  prior  or  contemporary  oral  agreement  is 
merged  therein;  but  if,  by  reason  of  mistake,  it  does  not 
conform  to  the  prior  oral  agreement^  we  see  no  reason  for 
recognizing  such  a  merger.  It  is  not  necessary,  however, 
to  elaborate  the  arguments,  for  we  think  the  rule  is  settled 
for  this  State  in  the  case  already  cited,  and  we  have  no  in- 
clination to  reconsider  the  conclusion  there  announced.  This 
is  decisive  of  the  present  case,  and  the  judgment  of  the  trial 
court  is  affirmed. 


m    ^^  State  op  Iowa  v.  Kichard  Haupt,  Appellant 

Seduction:  evidence:  reputation  of  prosecutrix.  On  a  prosecution 
for  seduction,  evidence  of  the  general  moral  character  of  the  prose- 
cutrix, when  she  is  a  witness  for  the  State,  is  admissible  for  the 
purpose  of  testing  her  credibility,  but  should  ordinarily  be  con- 
fined to  the  time  of  trial. 

Appeal  from  Oreene  District  Court. —  Hon.  F.  M.  Powers, 

Judge. 

Friday,  December  16,  1904. 

A  JURY  found  the  defendant  guilty  of  seduction,  and  he 
appeals  from  a  judgment  on  the  verdict.-^ — Reversed. 

Oallagher  &  Graham,  for  appellants 

CJias.  W.  Mullan,  Attorney-General,  and  La/wrence  De 
Oraff,  Assistant  Attorney-General,  for  the  State. 
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Sheewin,  J. —  A  careful  consideration  of  the  evidence 
sustaining  the  charge  against  the  defendant  leaves  no  doubt 
in  our  minds  as  to  its  sufBciency  to  sustain  the  verdict  The 
instructions  given  fully  and  fairly  covered  the  issues  tried, 
and  are  free  from  error.  The  one  referring  to  the  flight  of 
the  defendant  was  justified  by  the  evidence  that  he  then 
knew  of  the  complainant's  condition  and  of  her  claim  that 
he  was  the  author  thereof. 

The  defendant  introduced  evidence  tending  to  prove 
that  the  prosecutrix  was  of  unchaste  character  prior  to  his 
alleged  seduction  of  her.  He  also  offered  testimony  as  to 
her  general  moral  character  at  the  time  of  trial  and  before 
that  time,  which  was  rejected.  The  prosecutrix  was  a  wit- 
ness for  the  State,  and  the  offer  of  this  testimony  was  made 
under  section  4614  of  the  Code,  for  the  purpose  of  testing 
her  credibility  as  a  witness.  We  think  it  should  have  been 
received.  The  statute  says,  "  The  general  moral  character 
of  a  witness  may  be  proved  for  the  purpose  of  testing  his 
credibility."  Xo  exception  is  made  to  the  admissibility  of 
such  testimony  by  the  statute,  and  we  cannot  ingraft  one 
thereon  for  application  in  this  class  of  cases.  The  statute 
has  frequently  been  applied  to  a  defendant  in  criminal 
prosecutions  who  testifies  in  his  own  behalf,  and  we  can 
find  no  substantial  reason  for  holding  it  not  applicable  here. 
Staie  V,  Kirkpairick,  63  Iowa,  554;  State  v,  Hardin,  46 
Iowa,  623.  The  charge  of  seduction  puts  in  issue  only  the 
previous  character  of  the  prosecutrix,  and  this  may  not  be 
assailed  by  testimony  as  to  reputation  or  as  to  general  moral 
character.  When  she  becomes  a  witness,  however,  her  credi- 
bility is  to  be  tested  and  determined  by  the  rules  applicable 
to  other  witnesses.  For  this  purpose,  only,  the  general  moral 
character  or  reputation  may  be  shown  as  discrediting  the 
witness,  and  not  proof  of  a  specific  vice.  Kilhnm  v.  Mullen, 
22  Iowa,  498 ;  Kitteringham  v.  Dance,  58  Iowa,  632.  Such 
testimony  will  ordinarily  be  confined  to  the  time  of  the  trial, 
and  in  cases  of  this  character  the  rule  should  be  as  closely 
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adhered  to  as  possible.  If  this  be  done,  the  accused  will 
secure  no  advantage  by  a  slanderous  and  unjust  assault  upon 
the  character  of  the  woman  he  has  wronged;  on  the  other 
hand,  if  she  be  not  worthy  of  belief  because  of  her  general 
bad  character,  his  rights  are  protected.  For  the  error  indi- 
cated, the  judgment  is  reversed,  and  the  case  remanded. — 
Reversed 


^    J3  P.  C.  WiNOATE  V.  Fred  Johnson,  Appellant. 

|i44    m\  ' 

Breach  of  warranty:    pleadings.    Where  the  allegations  of  a  petition 

1  indicated  an  intention  to  rely  on  a  breach  of  warranty,  the  further 
allegation  that  defendant  knew  his  statements  to  be  false,  did  not 
convert  the  action  into  one  foir  misrepresentation  and  fraud. 

Warranty.    A  representation  that  an  animal  is  as  sure  a  foal  getter 

2  as  ordinary  animals  of  like  character,  is  a  warranty  of  reasonable 
service  as  a  foal  getter. 

Breach   of  warranty:    evidence.    The  actual  capacity  of  an   animal 

3  for  breeding  purposes  as  demonstrated  subsequent  to  a«sale,  may 
be  shown  in  an  action  for  the  breach  of  a  warranty  that  he  was  a 
sure  foal  getter. 

Burden  of  proof.    Where  the  defendant  in  an  action  for  breach  of  a 

4  warranty  that  the  animal  sold  was  a  sure  foal  getter,  pleads  as  a 
defense  that  its  inefficiency  was  due  to  improper  feed  and  care 
subsequent  to  the  sale,  he  has  the  burden  of  proof  on  that  issue. 

Evidence.    The  effect  of  actual  proof  of  the  inefficiency  of  an  animal 

5  as  a  foal  getter,  is  not  destroyed  by  a  showing  that  the  animal 
subsequently  became  less  efficient  by  improper  care. 

Instructions.    Failure  simply  to  fully  instruct  is  not  reversible  error 
6*  in  the  absence  of  a  request  for  instructions. 

Evidence  of  value.    In  an  action  for  a  breach  of  warranty  in  the  sale 

7  of  an  animal,  an  inquiry  of  plaintiff  whether  he  knew  the  fair 
market  value  of  the  animal  had  he  been  as  plaintiff  thought  he 
was,  while  improper,  is  held  not  reversible  error,  as  it  appeared 
evident  that  plaintiff  understood  the  question  to  be  predicated 
upon  defendant's  representations. 

Breach  of  warranty:    verdict.    The  verdict  of  $300.00  damages  for 

8  a  breach  of  warranty  in  the  sale  of  a  jackass  is  held  not  ex- 
cessive. 


Dec  1904J  WiNGATE  v.  Johnson.  155 

Appeal    from    Fremont    District     Covxt. —  Hon.     O.     D. 

Whbelee,  Judge. 

Feibay,  December  16,  1904. 

Action  to  recover  damages  for  breach  of  warranty  in 
the  sale  of  a  jackass.  Verdict  and  judgment  for  plaintiff. 
Defendant  appeals. —  Affirmed. 

W.  E.  MitcheU,  for  appellant. 

r.  8.  Stevens,  for  appellee. 

McClain,  J. — One  of  the  assignments  of  error  relied 
<m  to  secure  a  reversal  is  that  the  court  erroneously  treated 
the  action  as  one  for  breach  of  warrantv,  when  in  fact  the 
1.  Bkbach  o9  petition  shows  it  to  have  been  predicated  upon 
pkadings.'  misrepresentation  and  fraud.  But  the  allega- 
tion in  plaintiff's  petition  is  that  "  defendant  warranted 
orally  and  guarantied  that  said  jackass  was  a  first-class^  jack, 
pedigreed,  as  sure  a  foal  getter  as  any  jack,  and  that  he  was 
in  perfect  and  sound  condition;  that  he  would  serve  mares 
with  as  much  frequency  and  get  as  many  with  foal  as  any 
jackass '' —  following  which  were  allegfitions  of  falsity  in 
the  statements  alleged  to  have  been  made,  worthlessness  of 
the  animal  purchased,  and  reliance  upon  defendant's  state- 
ments and  representations  by  plaintiff.  Certainly  these  alle- 
gations indicate  an  intention  to  rely  upon  breach  of  warranty, 
even  though  they  contain  the  specific  statement  that  defend- 
ant knew  his  statements  to  be  false. 

In  his  answer,  defendant  admitted  that  he  represented 
to  plaintiff  ^'  that  said  jack  was  as  sure  a  foal  getter  as  ordi- 
nary  jacks  in  this  climate  and  country  " ;  and  the  court,  in 

instructions  to  the  jury,  interpreted  this  repre- 
sentation  as  implying  the  ability  of  the  animal 
to  render  reasonable  services  as  a  foal  getter.  This  was  cer- 
tainly a  correct  interpretation  of  the  meaning  of  the  war- 
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ranty,  as  admitted  by  defendant.  We  have  held  that  the 
warranty  of  a  stallion  as  a  "  foal  getter  "  means  something 
more  than  that  the  stallion  is  able  to  get  foals,  and  implies 
that  he  can  render  reasonable  service  as  a  foal  getter,  being 
sold  exclusively  for  such  use.  McCorkeU  v.  Karhoff,  90 
Iowa,  545. 

That  case  also  answers  another  contention  made  for  ap- 
pellant, to  the  effect  that  the  court  allowed  the  jury  to  con- 
sider th^  actual,  proved  capacity  of  'the  jack  jafter  his  pur- 
t.  BiKACH  Of  *  chase  by  plaintiff  to  be  considered  as  bearing 
evidence.  upon  his  Condition  or  quality  in  the  respect  war- 
ranted at  the  time  of  the  sale.  The  complaint  is  that  the 
court  treated  the  representation  as  a  future  warranty,  but 
there  is  no  ground  in  the  record  for  any  such  complaint.  The 
evidence  was  restricted  to  the  proof  of  those  facts  legitimate- 
ly bearing  upon  the  efficiency  of  the  jack  as  a  foal  getter  at 
the  time  of  the  sale.  With  reference  to  this  question,  it  was 
proper  to  show  what  the  accomplishments  of  the  animal 
proved  to  be  in  this  respect  by  trial, after  the  sale. 

If  the  incapacity  of  the  jack  for  breeding  purposes  was 
due  to  lack  of  proper  care  or  treatment  on  the  part  of  the 
plaintiff,  this,  of  course,  would  be  a  defense  to  the  action, 

and  the  jury  were  so  instructed.     But  coun- 
*•  ^22^.*^  **'     sel  for  appellant  says  that  the  court  erred  in 

directing  the  jury  that  the  burden  of  proving 
such  defense  was  on  the  defendant,  whereas  the  in- 
struction should  have  been  that,  unless  plaintiff  showed 
that  the  fault  was  not  due  to  improper  treatment,  he  could 
not  be  entitled  to  recover  on  the  mere  proof  of  the  existence 
of  the  fault  when  the  animal  was  tried.  Many  cases  are 
cited  for  appellant  in  support  of  this  claim,  but  they  are 
cases  in  which  a  common  carrier  or  other  bailee,  having  re- 
ceived property  in  sound  condition  and  delivered  it  over  in 
damaged  condition,  is  held  to  have  the  burden  of  explaining 
that  the  damage  was  not  due  to  his  o\<m  fault,  where  that 
fact  would  constitute  a  defense.     Such  cases  are  not  analo- 
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gous  to  the  one  before  us,  where  the  defendant  interposes 
as  an  affirmative  defense  the  fault  or  neglect  of  the  plaintiff 
in  the  care  and  treatment  of  the  animal ;  and  certainly,  after 
the  defendant  had  alleged  the  facts  by  way  of  defense,  the 
jury  could  properly  be  told  that  the  burden  was  on  him  to 
establish  them  by  preponderance  of  evidence,  even  though 
the  same  facts  might  have  been  shown  as  bearing  on  the  ques- 
tion whether  the  animal  was  in  the  same  condition  at  time  of 
sale  as  he  was  at  the  time  when  his  want  of  efficiency  was 
demonstrated  by  experience.  The  rule  invoked  by  counsel 
for  appellant,  that  the  burden  of  proving  a  negative  may 
rest  upon  a  party  by  reason  of  the  facts  with  reference  to  the 
matter  being  peculiarly  within  his  knowledge,  is  not  a  rule 
determining  the  general  burden  of  proof  under  .tlie  issues, 
but  a  regulation  as  to  the  order  of  introduction  of  evidence. 
It  would  certainly  have  been  erroneous  in  this  case  to  have 
told  the  jury  that  the  burden  was  on  the  plaintiff  to  show 
that  the  proven  inefficiency  of  the  jack  could  not  be  consid- 
ered  as  tending  to  show  breach  of  present  warranty  unless 
the  plaintiff  established  by  preponderance  of  evidence  that 
it  was  not  due  to  circumstances  intervening  between  the  time 
of  sale  and  the  time  that  the  inefficiency  of  the  animal  be- 
came apparent.  But  the  whole  controversy  as  raised  by 
counsel  in  argument  is  theoretical. 

Immediately  after  the  sale  the  plaintiff  proceeded  to 
make  use  of  the  animal  for  the  purpose  for  which  he  was 
purchased,  and,  while  he  did  in  fact  serve  some  mares,  it 

was  demonstrated  within  a  month  that  he  did 
6.  viMHCE.  ^^^  correspond  to  the  representations  made  by 
defendant.  And  there  is  no  reasonable  suggestion  in  the 
evidence  that  within  this  period,  of  time  there  was  anything 
in  the  care  or  treatment  of  him  by  the  plaintiff  to  occasion 
his  inefficiency.  That  he  may  have  subsequently  become 
still  less  efficient  by  overfeeding  or  neglect  did  not  destroy 
the  effect  of  this  affirmative  proof. 
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Many  others  of  the  instructions  given  are  complained  of, 
but  the  complaint  in  each  case  resolves  itself  into  one  of 
failure  to  fully  instruct,  rather  than  of  substantial  error  in 

the    instructions    given.     As    no    instructions 
were  asked,  it  is  evident  that  the  appellant  has 
not  made  out  a  ground  of  reversal  in  these  respects. 

Plaintiff,  as  a  witness,  was  allowed,  over  defendant's 
objections,  to  answer  the  question,  "  Do  you  know  the  fair 
and  reasonable  market  value  of  tKe  jack,  had  he  been  as  you 

7.  EviDBNCB  OF    thought  he  was  ?  ^*     Of  course,  the  question  was 
▼ALUS.  jj^^   jjj    proper   form,    for    what   the    plaintiff 

thought  was  wholly  immaterial,  unless  his  expectatimis  were 
reasonably  based  on  defendant's  representations;  but,  in  the 
connectio'iji  in  which  the  question  was  asked  and  answered, 
it  was  plain  that  the  witness  must  have  understood  it  to  be 
predicated  upon  defendant's  representations. 

The  purchase  price  of  the  jack  was  $400,  and  the  evi- 
dence tended  to  show  that,  if  he  had  been  as  represented,  ho 
would  have  been  worth  at  least  that  much,  and  that,  if  he 

8.  BmsACH  OF      was  worthless  for  breeding  purposes,  he  was  of 
verdict    '      HO  moucy  valuc.     The  evidence  fully  supports 

the  verdict  of  $300  in  plaintiff's  favor. 

We  find  no  prejudicial  error  in  the  record.  The  judg- 
ment is  a^rmed. 


In  the  Matter  of  the  Estate  of  Lucien  Cook,  Dec^ase<l. 

Estates  of  decedents:  wrongful  death:  who  entitled  to  dam- 
/J^  JSs  AGES.  Where  a  widow  is  made  the  sole  beneficiary  under  her 
f£                husband's  will  of  his  entire  estate,  she  is  entitled  to  all  moneys 

1 126    iw  collected  for  the  wrongful  death  of  testator,  to  the  exclusion  of 

^ their  children,  under  Gxle,  section  3313. 

Appeal  from  Harrison  District  Court. —  Hon.  N.  W.  Ma- 
tey, Judge. 
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Fktdat^  Dbosmbeb  16,  1904. 
Thk  opinion  states  the  case. —  Reversed. 
J.  8.  Dewell,  for  appellant. 

L.  W.  Fallon  and  Rodifer  &  Arthur,  for  appellee. 

Wbavkr,  J. —  Lncien  S.  CJook,  a  resident  of  Harrison 
county,  Iowa,  died  May  29,  1898,  leaving  a  will  making  his 
wife,  Jennie  M.  Cook,  the  sole  beneficiary  of  his  estate,. and 
appointing  her  executrix,  without  bond.  She  qualified 
under  this  appointment,  and  thereafter  presented  in  the  dis- 
trict court  a  report  of  her  trust,  showing  that  the  testator 
met  his  death  by  accident  while  in  the  employ  of  a  railroad 
company,  and  that  by  settlement  of  a  claim  for  damages 
on  accoiint  of  said  death,  which  was  alleged  to  have  been 
caused  by  the  company's  negligence,  she  received  for  the 
benefit  of  the  estate  the  sum  of  $3,200.  This  report  and 
settlement,  and  the  money  so  collected  as  damages  for  the 
testator's  death,  constitute  the  entire  estate  and  the  only 
property  or  money  received  by  the  said  Jennie  M.  Cook  as 
executrix.  Later  she  made  her  final  report,  in  which  she 
claimed  and  asked  to  be  allowed  the  entire  fund  in  her 
hands,  as  legatee  under  the  will.  The  two  children  and 
heirs  at  law  of  the  testator  appeared  by  guardian  and  ob- 
jected to  the  allowance  of  this  claim.  The  objection  was 
based  upon  the  theory  that  money  collected  as  damages  for 
the  testator's  death  did  not  pass  by  the  will,  but  was  to  be 
considered  as  intestate  property,  and  distributed  as  such. 
This  position  was  sustained  by  the  trial  court,  and  a  dis- 
tribution ordered,  one-third  each  to  the  widow  and  children. 
The  executrix  appeals. 

The  appeal  involves  the  construction  to  be  placed  upon 
that  part  of  Code,  section  3313,  which  reads  as  follows: 
"When  a  wrongful  act  produces  death,  damages  recovered 
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therefor  shall  be  disposed  of  as  personal  property  belonging 
to  the  estate  of  the  deceased ;  but  if  the  deceased  leave  a  wif e, 
child  or  parent  it  shall  not  be  liable  for  the  payment  of 
debts."  The  argument  in  behalf  of  the  appellees^  if  we  do 
not  misapprehend  counsel^  is  grounded  on  the  thought  that 
where  a  wrongful  act  produces  instantaneous  death  no  right 
of  action  against  the  wrongdoer  vests  in  the  deceased^  and 
therefore  none  can  survive  to  his  administrator  or  executor. 
In  other  words,  it  is  said  that  nothing  which  was  not  prop- 
erty or  a  property  right  in  the  testator  at  the  time  of  his 
death  oan  pass  to  the  widow  by  his  will.  It  nlay  be  con- 
ceded, as  claimed,  that  the  right  to  recover  such  damages  at 
all  is  a  new  right  created  by  statute,  and  it  was  entirely 
competent  for  the  Legislature  to  provide  for  whose  benefit 
the  damages  collected  shall  be  applied,  and  how  they  shall 
be  distributed.  If,  for  instance,  it  had  been  provided  that 
damages  on  account  of  death  should  go  to  the  parents  or  to 
the  surviving  widow  and  children,  then,  of  course,  the  de- 
ceased could  not  by  his  will  diveH  this  benefit  from  the  bene- 
ficiaries thus  indicated.  In  most  of  the  States  where  a  re- 
covery of  this  kind  is  permitted,  the  statute  does  in  fact 
name  the  persons  who  by  reason  of  their  family  relation  to 
or  their  dependence  upon  the  deceased  shall  recover  the 
moneys  thus  obtained.  The  principal  decisions  cited  by 
appellee  have  been  rendered  under  such  statutes,  and  do  not, 
therefore,  furnish  us  any  controlling  precedent 

Our  own  statute,  as  we  have  seen,  requires  the  money 
to  be  "  disposed  of  as  personal  property  belonging  to  the 
estate '' ;  and,  when  we  have  determined  how  the  personal 
property  belonging  to  the  estate  of  Lucien  S.  Cook  is  to  be 
disposed  of,  we  have  at  hand  the  rule  by  which -this  case  is 
to  be  settled.  The  deceased  left  a  will,  which,  in  broad  and 
sweeping  terms,  after  providing  for  the  payment  of  his 
debts,  gives  '^  all  the  rest,  residue  and  remainder "  of  the 
estate  "  real,  personal  and  mixed,"  to  his  wife,  Jennie  M. 
Cook.     That  will  has  been  duly  admitted  to  probate,  and 
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the  testator's  personal  estate,  whether  little  or  much,  is  there- 
by conclusively  disposed  of.  There  is  no  room  for  any  sug- 
gestion that  this  bequest  is  not  sufficient  to  carry  to  the  widow 
all  the  testator's  after^acquired  property.  Having  ascer- 
tained the  widow  to  be  the  beneficiary  of  the  entire  personal 
estate,  due  regard  to  the  plain  letter  of  the  law  requires  us  to 
hold  that  she,  and  she  alone,  is  entitled  to  receive  the  moneys 
collected  from  the  railroad  company.  To  reach  this  result, 
we  think  it  unnecessary  for  us  to  decide  whether,  in  the  ab- 
sence of  this  statute,  damages  on  account  of  an  instantaneous 
killing  are,  in  a  technical  sense,  a  part  of  the  estate  of  the  de- 
ceased. We  may  say,  however,  it  is  certain  that  this  court 
has  in  numerous  instances  proceeded  upon  the  theory  that  a 
man's  life,  health,  and  future  prospects  are  things  having  a 
pecuniary  value  to  him,  and  that  death  by  the  wrongful  act  of 
another  occasions  a  pecuniary  loss  to  his  estate,  for  which 
an  action  will  lie  in  favor  of  his  administrator.  Wheelcun 
V.  B.  B,,  85  Iowa,  178;  Slierman  v.  Western  Stage  Com- 
fcmy,  24  Iowa,  515;  Benton  v.  B,  B.,  55  Iowa,  496;  Bose 
V.  B.  B.,  39  Iowa,  246 ;  Donaldson  v.  B.  B.,  18  Iowa,  280 ; 
Berry  v.  B,  B.,  40  Iowa,  564. 

As  a  part  of  the  estate  of  the  deceased,  moneys  thus  de- 
rived would  unquestionably  be  subject  to  the  payment  of 
debts  and  charges,  but  for  the  exemption  which  the  statute 
provides.  Indeed,  if  we  were  to  hold  that  such  damages 
were  no  part  of  the  estate  of  a  person  whose  death  results 
from  the  wrongful  act  of  another,  we  should  render  illogical 
and  meaningless  practically  all  of  the  decisions  of  this  court 
in  which  such  damages  have  been  considered.  If  no  settle- 
ment had  been  made,  an  action  to  recover  the  damages  would, 
according  to  all  precedents,  lie  in  favor  of  the  administrator 
or  executor;  but,  if  the  appellees'  contention  be  correct,  it 
would  seem  that  this  will  must  be  abandoned,  and  the  right 
of  action  held  to  be  in  the  widow  and  children.  The  dis- 
tinction which  counsel  emphasizes  between  cases  of  instan- 
taneous death  and  cases  where  death  follows  at  some  interval 
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after  the  injury  is  not  recognized  by  the  statute,  and  it  would 
savor  too  much  of  judicial  legislation  for  us  to  ingraft  it 
upon  the  law  of  the  State.  But  even  were  we  to  grant  the 
correctness  of  appellees^  contention  that  such  damages  are 
no  part  of  the  estate,  in  the  strict  sense  of  tiie  word,  as  used 
at  common  law,  it  is  nevertheless  true  that  the  Legislature, 
in  the  exercise  of  the  power  to  whidi  we  have  already  re- 
ferred, could  properly  provide  for  the  distribution  in  the 
same  manner  and  proportion  which  would  have  been  ob- 
served, had  they  accrued  directly  to  the  deceased  in  his  life- 
time. And  this,  we  think,  is  the  manifest  purpose  and  in- 
tent of  Code,  section  3313,  already  quoted. 

It  results  from  this  conclusion  that  the  decision  of  the 
district  court  njust  be,  and  it  is,  reversed. 


Owen  Hkokbb,  Appellant,  v.  Aaron  Boyuln,  bt  al..  Ap- 
pellees. 

Bills  and  Notes:    transfer  :    i«j^nses.    Where  a  negotiable  note  pay- 

1  able  to  order  is  transferred  by  delivery  and  assignment,  the  holder 
becomes  merely  the  assignee  of  a  chose  in  action  and  takes  the  same 
subject  to  any  defense  in  favor  of  the  makers  arising  prior  to  notice 
of  the  transfer. 

Default  in  interest  pBymtnts:    waiver.    Acceptance  and  retention  of 

2  past  due  interest  on  a  note  by  the  payees  will  preclude  their  as- 
signees from  enforcing  a  provision  that  upon  the  default  in  pay- 
ment of  interest  the  whole  note  shall  become  due,  where  the  same 
was  paid  prior  to  notice  of  the  assignment. 

Appeal  from  Hardin  District  Court. —  Hon.  J.  H.  Kioh- 

ARD,  Judge. 

Saturday,  Dbcbmbkb  17,  1904.     . 

Action  on  a  promissory  note  for  the  sum  of  $768  made 
by  the  defendants  to  Thompson  Bros.,  or  order,  and  payable 
at  the  office  of  the  Hubbard  State  Bank,.  Hubbard,  Iowa,  due 
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on  or  before  five  years  after  April  2,  1900,  with  interest  at 
eight  per  cent,  per  annum.  The  note  also  provided  that  a 
failure  to  pay  interest  within  thirty  days  after  it  became  due 
should,  at  the  option  of  the  holder,  mature  the  whole  amount 
of  the  note,  principal  and  interest  Thompson  Bros,  orally 
transferred  the  note  to  O.  F.  Anderson  and  J.  S.  Bly.  Bly 
transferred  his  interest  in  the  note  to  plaintiflF  by  written 
instrument  dated  August  31,  1901.  On  the  same  day  An- 
derson, by  writtem  instrument,  sold  and  assigned  to  plaintiflF 
his  interest  in  the  note.  Plaintiff  brought  this  action  July 
29,  1902,  to  recover  the  full  amount  of  the  note  and  interest; 
alleging  that  the  interest  thereon  had  not  been  paid  within 
thirty  days  after  it  became  due.  It  is  further  alleged  that 
Anderson  and  Bly  were  the  reaj  owners  of  the  note  at  the 
time  it  was  given.  Defendants  Milner  and  Milner,  who 
claim  to  be  sureties  on  the  note,  filed  answer;  and  Boylan 
also  filed  a  separate  answer,  tendering  various  issues,  among 
which  were  that  the  note  belonged  to  Anderson  and  Bly,  who 
furnished  the  consideration,  and  that  the  Thompson  Bros, 
held  the  same  in  trust  and  as  agents  for  them ;  that  the  actual 
consideration  for  the  note  was  about  $661,  and  that  on  Au- 
gust 31,  1901,  the  principal,  Boylan,  paid  the  interest  on 
the  note,  with  interest,  to  the  actual  owners  or  their  agents, 
which  has  ever  since  been  retained  by  them;  that  plaintiff 
knew  of  such  payment  when  he  acquired  the  note,  and  is 
bound  thereby.  They  further  alleged  that  prior  to  April  2, 
1902,  they  paid  to  the  Hubbard  Bank  all  interest  down  to 
April  2,  1902,  as  plaintiff  well  knew  when  he  purchased  the 
note  and  commenced  this  suit,  and  that  no  interest  was  in 
fact  due  when  this  action  was  commenced.  They  also  plead- 
ed failure  of  plaintiff  to  demand  interest  before  the  bringing 
of  his  suit.  Other  defenses  were  also  pleaded,  which  need 
not  be  set  out.  Boylan,  who,  it  is  claimed,  was  principal  in 
the  note,  pleaded  practically  the  same  defenses.  A  reply 
denying  the  aflBrmative  allegations  of  these  answers  was  in- 
terposed by  the  plaintiffs.     On  these  issues  the  case  was  tried 
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to  a  jury,  resulting  in  a  directed  verdict  for  the  defendants^ 
and  plaintiff  appeals. —  Affirmed. 

Ward  &  Hayes,  for  appellant 

Tom  H.  MUner,  for  appellees. 

♦ 

Deemeb^  C.  J. —  Boylan  was  principal  and  the  Milners 

were  sureties  upon  the  note  in  suit  It  was  in  fact  given  to 
Thompson  Bros.,  although  Anderson  and  Bly  furnished  the 
consideration  therefor  by  meeting  a  shortage  of  Boylan  as 
postmaster.  The  exact  amount  of  money  furnished  .by  An- 
derson and  Bly  was  something  over  $600.  After  the  note 
was  taken,  it  remained  with  Thompson  Bros.,  the  ostensible 
payees,  who  were  also  in  fact  the  Hubbard  State  Bank,  until 
about  August  28,  1901,  when  it  was  sent  to  Bly,  with  a  state- 
ment that  they  (Thompson  Bros.)  would  assign  it  at  any 
time  to  the  real  owners  in  proportion  to  their  respective  in- 
terests. Just  where  this  note  was  from  August  28th  until 
August  3l8t  is  not  shown,  but  on  this  last-named  date  An- 
derson and  Bly  separately  sold  and  assigned  their  interests 
therein  to  the  plaintiff,  stating  to  him  that  no  interest  had 
been  paid  thereon.  Plaintiff  sent  the  note  to  a  banker  at 
Iowa  Falls,  who  notified  some  of  the  defendants,  that  the 
entire  amount  called  for  by  the  not©  had  matured,  and  that 
he  wanted  the  same  paid.  August  30,  1901,  the  Thompsons 
notified  one  of  the  Milners  of  the  amount  paid  to  the  govern- 
ment on  account  of  the  shortage,  and  directed  him  to  remit 
interest  to  Bly  or  to  him  (Thompson),  and  to  notify  Bly,  at 
Iowa  Falls,  that  he  had  sent  it  Pursuant  to  this  notice 
either  the  Milners  or  Boylan  immediately,  and  on  August 
Slst,  sent  a  check  for  the  interest  to  W.  J.  Thompson,  Hub- 
bard State  Bank.  In  April  of  the  next  year  the  makers,  or 
some  of  them,  sent  the  interest  for  the  second  year  to  the 
Thompson  Bros,  or  to  the  bank.  These  checks  were  cashed, 
and  none  of  the  money  received  thereon  has  ever  been  re- 
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turned  to  the  defendants.  The  note  was  never  indorsed  by 
Thompson  Bros.,  the  payees  named  therein,  but  was  deliv- 
ered by  them,  without  any  form  of  indorsement  or  transfer, 
to  Anderson  and  Bly,  the  real  owners^  not  later  than  August 
31,  1901.  Anderson  and  Bly  did  not  indorse  it  in  the  regu- 
lar way,  but  sold  and  assigned  the  same  to  Hecker,  the  plain- 
tiff, so  that  the  rules  applicable  to  ordinary  commercial  pa- 
per will  not  solve  this  controversy.  When  Anderson  went 
to  the  bank,  the  latter  part,  of  August  or  the  first  part  of 
September,  1901,  to  see  about  the  note,  he  asked  the  Thomp- 
sons if  the  interest  had  been  paid,  and  one  of  them  said  that 
it  had  not  been.  Anderson  then  declared  that  "  then  the 
note  is  due,  and  I  will  sue  on  it."  Instead  of  doing  this,  he 
conferred  with  his  joint  owner,  and  concluded  .to  sell  the 
same  to  the  plaintiff.  Plaintiff  purchased  the  same,  and 
took  an  assignment,  as  before  stated,  and,  upon  defendants' 
refusal  to  pay  the  note  in  full,  brought  suit  on  July  29, 
1902,  to  collect  the  whole  amount  called  for  by  the  note. 
Defendants  had  no  notice  of  plaintiff's  ownership,  or  the  in- 
terest that  Anderson  and  Bly  had  in  the  note,  until  July  of 
the  year  1902,  after  all  the  interest  payments  had  been  made, 
as  before  stated.  When  Anderson  went  to  the  Thompsons 
to  see  if  the  interest  had  been  paid,  and  was  informed  that 
it  had  not  been,  he  [one  of  the  Thompsons]  said,  however, 
that  *'we  [meaning  Thompson  Bros.]  could  pay  it  at  any 
time,  and  would  pay  it  then  if  he  [Anderson]  wanted  it." 
Anderson  responded  by  saying :  "  If  you  should  pay  me  the 
interest,  I  could  not  sell  it.  So  I  will  sell  it"  Thompson 
then  again  offered  him  the  interest.  It  seems  that  one  of  the 
Milners  had  an  account  current  with  Thompson  Bros,  or  the 
bank,  and  had  directed  them  to  pay  any  of  his  bills  or 
obligations  that  might  be  presented.  They  had  not  charged 
up  this  interest,  as  we  understand  it,  because  it  was  a  surety 
debt^  and  he  did  not  feel  authorized  to  do  so,  although 
they  expressed  a  willingness  when  Anderson  called  for  the 
interest  on  the  obligation.     The  Thompsons  were  never  the 
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agents  for  Bly,  save  as  they  held  the  note  for  him  and 
Anderson,  but  they  were  Anderson's  agents  down  to  the 
time  he  took  the  note  away.  Hecker  had  no  notice,  so  far 
as  shown,  of  any  interest  payments  being  made;  and  Bly 
was  not  informed  thereof  at  any  time  until  after  he  had 
taken  the  note,  when  he  was  told  by  one  of  the  Thompsons 
that  they  would  pay  him  the  interest  on  it. 

If  the  note  had  been  properly  indorsed  by  Thompson 
Bros,  to  Anderson  and  Bly,  and  by  them  to  the  plaintiff, 
we  should  have  no  hesitancy  in  finding  that  the  trial  court 

was  in  error,  under  the  conceded  facts,  in  di- 
NOTEs:'^?rans-  rcctiug  a  vcrdict  for  the  defendants.     But  the 

fcr;  defenses.  ,  .,  x*    i_i       •       x  x   ^ 

note,  while  negotiable  m  lorm,  was  not  trans- 
ferable by  deliveiy,  so  as  to  bring  the  transfer  within  tbe 
rules  of  the  law  merchant.  It  was  transferred  by  delivery 
from  Thompson  Bros,  to  Anderson  and  Bly,  and  they  as- 
signed their  respective  interests  therein  to  the  plaintiff. 
Under  such  a  showing  the  holder  is  nothing  more  than  an 
assignee  of  a  chose  in  action,  and,  as  such,  took  the  instni- 
ment  subject  to  any  defense  existing  in  favor  of  the  makers 
and  against  the  assignors  before  notice  of  the  assignment  by 
them.  Code,  sections  3043,  3461 ;  Yonnker  v,  Martin,  18 
Iowa,  143;  Franklin  v,  Twogood,  18  Iowa,  515;  Johnson  v. 
Walter,  60  Iowa,  315. 

Defendants  made  payments  of  interest  to  the  assignors 
of  the  note,  Thompson  Bros.,  which  were  accepted  and  re- 
tained by  them  down  to  the-  present.  Had  they  remained 
„  ^  the  holders  thereof,  this  would  have  constituted 

2.  Default    in  ' 

rA™EHTs:      ^  waiver  of  their  right  to  enforce  the  entire 
waiver.  ^^^^  ^^  rcasou  of  default  in  the  payment  of 

interest.  These  payments  were  made  and  accepted  before 
they  (defendants)  had  any  notice  that  the  payees  were  not 
in  fact  the  real  owners,  and  before  they  had  any  notice  of 
the  assignment  to  the  plaintiff.  Under  the  statutes  referred 
to,  and  under  the  law  generally,  this  was  a  defense  of  which 


Dec.  1904]  Boyle  v.  Boyle.  167 

they  could  have  availed  themselves  in  a  suit  brought  by  the 
assignee  of  the  note. 

There  were  some  erroneous  rulings  on  evidence,  but,  in 
view  of  the  undisputed  evidence,  these  rulings  were  without 
prejudice. 

The  motion  to  strike  appellees'  abstract  and  argument  is 
overruled. 

No  prejudicial  error  appears,,  and  the  judgment  is  a/- 
firmed. 


Chablbs  a.  Boyle,  a  minor,  by  his  next  friend,  Patrick 
Shauhnessy,  Appellant,  v.  Catherine  Boylk, 
Administratrix  of  the  Estate  of  John  Boyle,  De- 
ceased, NoRAH  Boyle  and  Catherine  Boyle. 

Administrators:  discharge:  infant  claimants:  equitable  relief. 
The  mere  fact  of  infancy  will  not  authorize  a  court  of  equity  to 
set  aside  an  order  discharging  an  administrator,  to  permit  the 
filing  of  a  claim  against  the  estate  which  is  barred  by  the  statute. 

Appeal  from  Oreene  District  Court. —  Hon.  Z.  A.  Church, 

Judge. 

Saturday,  December  17,  1904. 

Application  to  have  order  dischai^ng  the  administra- 
trix of  John  Boyle,  deceased,  set  aside,  and  a  claim  for  serv- 
ices alleged  to  have  been  rendered  by  Charles  A.  Boyle  al- 
lowed as  a  /claim  against  the  estate.  A  demurrer  to  the 
petition  was  sustained,  and,  as  the  plaintiff  elected  to  stand 
on  the  ruling,  judgment  of  dismissal  was  entered.  The 
plaintiff  appeals. —  Afjflrmed, 

Wilson  &  Albert,  for  appellant 
Howard  &  Howa/rd,  for  appellees. 

Ladd,  J. —  John  Boyle  died  May  16,  1902,  and  Cath- 
erine, his  widow,  was  appointed  administratrix  of  his  estate 
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three  days  later.  Notice  of  her  appointment  was  first  pub- 
lished on  the  22d  of  the  same  month.  No  claim  having  been 
presented  or  filed,  ^he  was  discharged  on  the  10th  day  of 
June,  1903;  those  interested  having  consented  thereto.  On 
the  4th  day  of  August  following,  the  plaintiff,  Charles  A. 
Bole,  by  his  next  friend,  filed  his  petition,  alleging  the  fore- 
going facts,  and  asserting  his  minority  and  the  want  of  no- 
tice as  peculiar  circumstances  entitling  him  to  equitable  re- 
lief from  the  bar  otherwise  interposed  by  section  3349. of 
the  Code,  requiring  claims  against  an  estate  to  be  filed  with- 
in twelve  months  after  the  first  publication  of  the  notice  of 
the  administrator's  appointment  No  exception  is  made  in 
favor  of  a  creditor  laboring  under  disability,  and,  in  the 
'absence  thereof,  courts  generally  hold  that  none  exists.-  Mot- 
gan  v.  Hamlet,  113  U.  S.  Rep.  449  (5  L.  Ed.  583,  28  L.  Ed. 
1043)  ;  Baker  v.  Bean,  74  Me.  17;  Foster  v.  Maxey's  Ex'rs, 
6  Yerg.  224;  Smith  v.  Smithsori;  48  Ark.  261  (3  S.  W.  Rep. 
49) ;  Cone  v.  Dimham,  5^  Conn.  145  (20  Atl.  Rep.  311,  8 
L.  R.  A.  647)  ;  Cochran  v.  Yowng,  104  Pa.  333;  8  Am.  & 
Eng.  Enc.  of  Law  (2d  Ed.)  1079.  As  was  observed  by  Mr. 
Justice  Miller  in  Vance  v.  Vance,  108  U.  S.  Rep.  514  (2 
Sup.  Ct.  854,  27  L,  Ed.  808)  :  "  The  exemptions  from  the 
operation  of  the  statutes  of  limitation  usually  accorded  in- 
fants and  married  women  do  not  rest  upon  any  general  doe- 
trine  of  the  law  that  they  cannot  be  subject  to  their  action, 
but  in  every  instance  upon  the  express  language  in  tho^ 
statutes  giving  them  time  after  their  majority."  To  hold 
that  the  fact  of  minority  is  a  peculiar  circumstance,  such  as 
contemplated,  would  be  equivalent  to  ingrafting  an  excep- 
tion  on  the  statute,  extending  the  time  within  which  creditors 
who  are  minors  may  file  claims  during  their  minority,  and 
thereby  defeat  the  manifest  intention  of  the  Legislature  in 
enacting  the  statute,  which  was  to  secure  the  speedy  settle- 
ment of  estates,  and  the  repose  of  titles  derived  from  the 
dead.  The  excuse  now  urged  a  few  months  after  the  ex- 
piration of  the  statutory  period  would  be  equally  available 
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for  another  at  any  time  before  attaining  jhajority,  and  es- 
tates, instead  of  being  promptly  settled,  would  be  open  to 
attack  for  nearly  twenty-one  years.  This  was  doubtless  the 
reason  which  led  to  the  omission  of  any  'exception  in  favor 
of  creditors  laboring  under  disability,  and  we  have  no  notion 
of  undertaking  to  defeat  the  legislative  purpose  by  reading 
this  exception,  under  the  guise  of  a  peculiar  circumstance 
entitling  to  equitable  relief,  into  the  statute.  Notice  of  the 
administrator's  application  for  discharge  to  a  creditor  whose 
claim  had  not  been  filed  was  not  required.  Potter  v.  Brent- 
linger,  117  Iowa,  53^. —  Affirmed. 


C.  H.  Dewitt  v.  Mills  County,  Appellant 

Contagioiis  disease:  employment  op  physician.'  A  board  of  health 
of  a  special  charter  city  may,  in  an  emergency,  legally  contract 
with  a  member  of  the  city  council  and  also  the  health  ofHcer  of 
the  city  to  attend  persons  who  are  a  county  charge  afflicted  with  a 
contagious  disease. 

Appeal  from  Mills  District  Court. —  Hon.  W.  R  Green, 

Judge. 

Saturday,  December  17,  1904. 

Action  to  recover  for  medical  services  rendered  under 
a  contract  with  the  board  of  health  of  Glenwood.  A  di- 
rected verdict  was  returned,  upon  which  judgment  was  en- 
tered as  prayed.     The  defendant  appeals. —  Afffirmed. 

L.  T.  Oenwfig  and  A.  E.  Cook,  for  appellant 

John  Y.  Stone,  for  appellee. 

Ladd,  J. —  In  December,  1901,  an  epidemic  of  small- 
pox broke  out  in  the  city  of  Glenwood,  and  the  plaintiff  was 
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employed  to  render  all  necessary  medical  services  to  those 
afflicted  with  the  di^ase  on  the  following  terms :  For  the  first 
case  he  was  to  receive  $150;  for  the  next  three,  $100  each; 
and  thereafter  $50  for  each  patient  Four  patients  were 
treated.  Payment  has  been  made  for  the  first.  The  other 
tliree  were  persons  for  whose  care  the  county  was  liable. 
Some  question  is  raised  concerning  the  liability  of  two  of 
these,  but  the  evidence  showed  conclusively  that  they  were 
without  means.  That  part  of  the  answer  alleging  that  at 
the  time  of  entering  into  the  contract  the  plaintiff  was  a 
member  of  the  city  council  of  Glenwood,  and  also  health 
officer  of  its  board  of  health,  was  stricken,  on  motion,  as 
being  immaterial  and  irrelevant  The  ruling  was  correct. 
Glenwood  is  a  city  under  special  charter,  and  the  board  of 
health  consisted  of  five  members  designated  by  the  mayor. 
The  plaintiff  was  not  one  of  these,  and  there  is  nothing  in 
the  statutes  prohibiting  him,  in  an  emergency,  from  being 
employed  by  the  board  of  health  at  an  agreed  compensation. 
Section'  1026,  Code.  This  was  not  subject  to  the  approval 
of  the  council,  and  the  contract  was  not  invalidated  by  sec- 
tion 943  of  the  Code,  prohibiting  any  menxber  of  the  council 
from  becoming  ^'  interested  directly  or  indirectly  in  any  con- 
tract for  work  or  service  to  be  performed  for  the  corpora- 
tion." The  corporation  referred  to  is  the  city,  and,  as  the 
service  was  not  to  be  rendered  for  it,  but  at  the  expense  of 
the  county,  the  statute  does  not  apply. —  Affirmed. 


Albert  Pieteb,  Appellant,  v.  J.  H.  Bales,  Mabt  C.  Light- 
field,  John  LiGHTFIKLD,  and  C.  W.  LiGHTFIELD. 

Fraudulent  con vejrances:  unlaw^ful  combination  :  evidence.  In  aa 
action  for  damages  based  on  the  contention  that  defendants  entered 
^  into  an  unlawful  combination  to  hinder  and  dday  plaintiff  in  the 
collection  of  a  judgment  against  another,  the  evidence  is  con- 
sidered and  held  insufficient  to  show  a  fraudulent  concealment  of 
the-  judgment  debtor's  property. 
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Appeal  from  Hardm  District  Court. —  Hon.  J.  H.  Rich- 
ard, Judge. 

Saturday,  December  17,  1904 

Action  to  recover  damages  for  conspiracy  to  cheat  and 
defraud  the  plaintiff  by  combining  with  one  Herman  Light- 
field  to  hinder  and  delay  the  collection  of  a  judgment  recov- 
ered by  plaintiff  against  said  Herman  Lightfield,vby  covering 
up,  concealing,  and  placing  out  'of  the  reach  of  an  execution 
the  property  of  said  Herman  Lightfield,  who  had  become 
insolvent  On  issue  joined,  trial  was  had  to  a  jury ;  and  at 
the  close  of  the  evidence  the  court  dismissed  plaintiff's  action 
as  against  J.  H.  Bales,  Mary  C.  Lightfield,  and  John  Light- 
field,  and  a  verdict  was  returned  and  judgment  entered 
against  C.  W.  Lightfield  in  plaintiff's  favor.  From  the  judg- 
ment dismissing  plaintiff's  action  as  to  the  three  defendants 
named,  plaintiff  appeals. —  Affirmed. 

F.  H,  Noble  and  J.  H.  Scales,  for  appellant. 

Alhrook  &  Lundy,  for  appellees. 

McClain,  J. —  There  was  absolutely  no  evidence,  so 
far  as  the  record  shows,  of  a  combination  participated  in  by 
the  three  defendants,  as  to  whom  plaintiff's  action  was  dis- 
missed, to  in  any  way  delay  or  defraud  plaintiff  in  the  en- 
forcement of  his  judgment  against  Herman  Lightfield;  but 
counsel  for  appellant  insist  that  under  the  allegations  plain-  * 
tiff  was  entitled  to  recover  against  the  defendants  separately 
for  any  wrongful  act  in  assisting  Herman  Lightfield  to  put 
his  property  out  of  his  hands  to  prevent  the  enforcement  of 
plaintiff's  judgment  Conceding  this  to  be  true  for  the  pur- 
poses of  this  case,  we  find  the  facts,  as  shown  without  dis- 
pute in  the  record,  to  be  that,  during, the  pendency  of  the 
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original  action  by  plaintiff  against  Herman  Lightfield,  the 
latter  executed  to  the  defendant  J.  H.  Bales  a  written  obliga- 
tion for  the  repayment  of  $1,500,  borrowed  money  advanced 
or  to  be  advanced  to  his  attorneys,  from  which  sliould  be 
l>aid  certain  indebtedness,  and  the  balance  used  for  paying 
the  expenses  of  the  pending  litigation,  with  a  mortgage  on 
certain  real  property  to  secure  the  same,  which  real  prop- 
erty, it  appears,  was  already  incumbered.  Bales  was  a 
banker,  and  we  discover  no  evidence  indicating  that  he  had 
any  fraudulent  purpose  in  loaning  this  money  to  Herman 
Lightfield.  It  may  be  that  it  was  somewhat  unusual  to  ad- 
vance money  on  a  second  mortgage,  which,  with  the  previous 
incumbrance,  almost^  if  not  quite,  equaled  the  value  of  the 
property  mortgaged,  which  was  substantially  the  entire  prop- 
erty of  the  borrower ;  but  if  he  saw  fit  to  lend  $1,500,  sub- 
stantially without  other  security  than  the  personal  obliga- 
tion of  the  borrower,  ye  cannot  say  that  his  purpose  was 
necessarily  fraudulent,  and  there  are  no  other  circumstances 
in  the  transaction  tending  to  indicate  fraud.  The  fact  that 
plaintiff  was  then  prosecuting  an  action  against  Herman 
Lightfield  to  recover  a  considerable  amount  by  way  of  dam- 
ages would  not  deprive  the  defendant  in  such  action  of  the 
right  to  borrow  money  to  pay  off  his  existing  debts  and  carry 
on  the  pending  litigation. 

As  to  Mary  C.  Lightfield,  the  wife  of  Herman,  the  evi- 
dence shows  that,  on  the  same  day  on  which  the  mortgage 
was  given  to  Bales,  her  husband  executed  to  her  a  bill  of 
sale  of  substantially  all  of  his  personal  property,  consisting 
.  of  live  stock,  oats,  and  hay,  in  consideration  of  an  alleged 
previous  indebtedness  of  the  husband  to  the  wife  for  money 
advanced  by  the  wife  to  the  husband  and  personal  property 
previously  delivered  to  him.  The  advancement  of  money 
was  evidenced  by  notes  which  v^ere  surrendered  when  the 
bill  of  sale  was  executed,  and  there  is  no  evidence  impeaching 
the  testimony  of  the  wife  that  the  personal  property  had 
been  turned  over  by  her  to  her  husband  on  their  marriage. 
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The  wife  was  also,  according  to  her  testimony,  to  pay  certain 
indebtedness  of  the  tusband,  which  she  testifies  she  paid  as 
agreed,  and  we  fijid  nothing  to  impeach  her  testimony.  If 
she  testifies  truthfully,  there  was  a  full  and  adequate  con- 
sideration on  her  part  for  the  bill  of  sale  given  her  by  her 
husband. 

As  to  defendant  John  Lightfield,  father  of  Herman, 
there  is  no  claim  of  wrongdoing,  except  that  he  received,  out 
of  the  money  borrowed  from  Bales,  payment  of  an  indebted- 
ness due  to  him  by  his  son,  with  knowledge  at  the  time  that 
the  action  of  plaintiff  was  pending  against  his  son ;  but  this 
fact  alonfe  would  certainly  not  constitute  an  actionable  wrong 
so  far  as  plaintiff  was  concerned.  Even  if  plaintiff  had  al- 
ready secured  a  judgment  against  Herman  Lightfield,  there 
would  be  no  actionable  fraud  on  the  pdrt  of  his  creditors, 
even  though  they  were  his  relatives  and  had  knowledge  of 
the  judgment,^  in  accepting  out  of  his  available  resources 
payment  of  their  claims,  though  the  effect  of  such  payment 
would  be  to  leave  insufficient  resources  in  the  hands  of  the 
judgment  debtor  to  enable  him  to  satisfy  plaintiff's  judg- 
ment The  acceptance  of  payment  of  a  debt  from  an  in- 
solvent debtor  is  not  in  itself  a  fraud  on  other  creditors. 

It  may  be  that  plaintiff  was  unfortunate  in  being  com- 
pelled to  rely  entirely  on  the  testimony  of  the  defendants  for 
the  purpose  of  establishing  his  case.  However  this  may  be, 
in  the  absence  of  any  evidence  of  facts  or  circumstances  con- 
stituting  fraudulent  conduct  on  the  part  of  the  defendants, 
plaintiff  was  not  entitled  to  recover,  and  his  action  as  against 
the  three  defendants  named,  who  are  appellees,  was  prop- 
erly dismissed.  i 

The  judgment  of  the  trial  court,  so  far  as  it  is  attacked 
on  this  appeal,  is  therefore  afftitried. 

Weaves,  J.,  takes  no  part 
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In  re  Estate  of  W.  F.  Donaldson,  Deceased. 

Insurance;  rights  of  ckeditors  when  payable  to  estate.  To  render 
the  proceeds  of  a  life  insurance  policy  payable  to  the  estate  of 
deceased  liable  for  the  satisfaction  of  a  specific  claim  against  the 
estate,  there  must  have  been  an  assignment  of  the  fund  or  a  definite 
portion  thereof  for  that  purpose,  so  that  deceased  parted  with  all 
control  thereover.  Evidence  held  insufficient  to  constitute  such 
assignment. 

Appeal  from  Avdubon  District  Court. —  Hon.  A.  B.  Thor- 

NELL,  Judge. 

Saturday,  December  17,  1904. 

This  is  a  proceeding  by  one  Kate  F.  Hamilton  to  estab- 
lish a  claim  on  a  note  held  by  her  against  the  estate  of  W. 
F.  Donaldson,  deceased,  and  for  an  order  directing  the  ad- 
ministrator to  pay  the  same  out  of  the  proceeds  of  a  certain 
life  insurance  policy  issued  to  the  deceased  and  payable  to 
his  estate.  The  trial  court  allowed  the  claim,  but  denied 
the  order.     Claimant  appeals. —  Affirmed. 

V.  E.  Horton  and  JST.  U.  Funk,  for  appellant. 

Myers  &  Blume,  for  appellees. 

Deemer,  C.  J. —  On  August  1,  1895,  the  deceased  exe- 
cuted a  note  for  the  sum  of  $740.80  to  the  claimant,  due  Au- 
gust 1,  1896.  It  is  alleged  that  this  note  was  for  money 
borrowed  by  the  maker  thereof,  who  at  the  time  orally  agreed 
with  the  payee  that  he  would  take  out  a  policy  of  life  in- 
surance, payable  to  his  estate,  in  order  that  the  proceeds 
thereof  should  be  for  the  benefit  and  security  of  his  cred- 
itors, and  especially  for  the  benefit  and  security  of  the  claim- 
ant herein  to  whatever  amount  might  be  due  and  owing 
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her  at  the  tiuie  of -the  maker's  decease.  The  administrator 
denied  the  alleged  agreement,  and  pleaded  usury  in  the  note. 
The  widow  of  the  deceased  in  her  own  behalf,  and  as  guard- 
ian of  a  minor  child,  filed  a  petition  of  intervention,  in 
which  she  claimed  the  proceeds  of  the  life  insurance  as  ex- 
empt from  the  debts  of  her  husband,  and  denied  the  agree- 
ment pleaded  by  the  claimant.  The  case  was  tried  upon  a 
stipulation,  some  testimony  introduced  by  the  claimant  in 
the  form  of  a  deposition,  and  certain  other  oral  testimony 
delivered  frofn  the  witness  stand.  The  trial  court  found 
that  interveners  were  entitled  to  the  insurance  money,  and 
claimant  appeals. 

There  is  no  doubt  that  claimant  loaned  the  deceased 
some  money  in  December  of  the  year  1894,  and  that  de- 
ceased executed  the  note,  which  was  filed  with  the  adminis- 
trator as  evidence  thereof.  This  note  was  filed  witji  the  ad- 
ministrator, and  he  allowed  the  same  to  the  extent  of  $1,100. 
As  neither  he  nor  the  widow  or  heir  make  any  question  re- 
garding this  allowance,  that  feature  is  out  of  the  case. 

May  22,  1895,  the  deceased  took  out  a  policy  of  life 
insurance  in  the  Bankers'  Life  Insurance  Company  of  Des 
Moines  in  the  sum  of  $2,000,  payable  to  his  estate.  At  the 
time  of  borrowing  the  money,  the  execution  of  the  note 
and  the  taking  out  of  the  policy,  deceased  was  an  un- 
married man.  Afterwards,  and  on  January  8,  1896,  he 
married,  and  had  one  child  by*  this  woman  before  his  death. 
Some  time  after  his  marriage  he  took  out  another  policy  of 
insurance  in  the  sum  of  $1,000,  making  his  then  wife  the 
beneficiary  therein.  Donaldson  died  in  November  of  the 
year  1900,  and  one  Bilharz  was  appointed  administrator  of 
his  estate.  This  administrator  collected  from  the  Bankers* 
Life  Insurance  Company  the  sum  of  $2,025  on  the  policy 
issued  by  it,  and  held  the  proceeds  at  the  time  this  action 
was  commenced.  The  deceased  owned  no  real  estate,  and 
had  but  $25  in  personal  property,  aside  from  the  proceeds 
of  the  life  insurance. 
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The  controversy  in  the  case  is  largely  over  the  facts, 
although  appellees  insist  that,  even  if  an  agreement  such  as 
is  claimed  is  shown,  it  is  too  indefinite  to  justify  a  court  in 
finding  that  there  was  any  pledge  or  equitable  assignment  of 
the  policy  or  of  the  proceeds  thereof  to  the  claimant.  It  is 
further  argued  that  such  an  agreement,  if  made,  is  invalid, 
for  the  reason  that  it  had  relation  to  property  to  be  acquired 
in  the  future,  and  therefore  ca^onot  be  enforced. 

The  evidence  shows  that  in  December  of  the  year  1894 
the  claimant,  who  is  a  sister-in-law  of  the  deceased,  borrowed 
of  an  agent  of  a  loan  and  trust  company  something  like 
$700,  giving  a  mortgage  upon  her  land  as  security  therefor. 
This  money  she  turned  over  to  the  deceased,  loaning  it  to 
him  that  he  might  engage  in  a  mercantile  venture.  It  was 
also  agreed  between  the  parties  that,  to  make  sure  of  the 
return  of  the  money  if  the  debt  was  not  paid  before  the  death 
of  the  borrower,  he  would  take  out  a  policy  of  insurance  on 
his  life  in  the  sum  of  $1,000.  The  exact  words,  according 
to  the  witness,  were :  "  He  promised  his  sister  Kate,  at  the 
time  the  seven  hundred  dollars  was  paid  over  to  him,  that 
he  would  take  out  a  policy  of  life  insurance  in  the  sum  of 
$1,000,  so  that,  if  anything  should  happen  before  he  had 
repaid  the  money  loaned,  she  would  be  sure  of  receiving  it." 
After  this  conversation,  deceased  stated  to  the  same  witness 
that  he  had  taken  out  the  life  insurance  policy  he  had  prom- 
ised his  sister  at  the  time  she  loaned  him  the  money. 

Under  our  statutes  the  avails  of  any  life  insurance  are 
not  subject  to  the  debts  of  the  deceased,  except  by  special  con- 
tract or  arrangement,  and  shall  be  disposed  of  like  other 
property  left  by  the  deceased.  Code,  section  3313.  So  that, 
unless  a  special  contract  or  arrangement  with  the  deceased 
for  the  payment  of  the  avails  to  his  creditor  be  shown,  the 
widow  and  heirs  at  law  are  entitled  thereto,  exempt  from  the 
debts  of  the  deceased.  This  contract  or  arrangement  re- 
quires a  meeting  of  the  minds  of  the  parties,  and  all  the  essen- 
tials of  a  valid  and  enforceable  contract.     Larrabee  v.  Pal- 
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mer,  101  Iowa,  132.  We  have  to  inquire,  then,  whether 
any  valid  and  enforceable  contract  was  made  between  claim- 
ant and  the  deceased,  and,  if  so,  the  nature  of  that  con- 
tract. 

According  to  the  testimony,  deceased  was  to  take  out  an 
$1,000  policy  of  life  insurance,  so  that,  if  anything  hap- 
pened before  he  had  repaid  the  money,  claimant  would  be 
sure  of  receiving  it.  He  did  not  take  out  an  $1,000  policy, 
but  a  $2,000  one;  and  the  only  evidence  that  this  was  in 
performance  of  his  alleged  contract  is  that  he  said  at  one 
time  that  he  had  taken  out  the  policy  he  had  promised  his 
sister  he  would  at  the  time  she  loaned  him  the  money.  The 
policy  taken  out  is  not  the  exact  one  promised^  and  by  infer- 
ence, only,  may  we  say  that  this  policy  was  the  one  intended 
when  the  money  was  loaned.  The  $1,000  policy  which  he 
did  take  out  was  made  payable  to  his  wife  as  beneficiary. 

Another  significant  fact  is  that  the  note  in  suit,  which  is 
the  basis  of  the  claim,  was  not  made  until  August,  1895, 
some  three  months  after  the  $2,000  policy  of  life  insurance 
was  issued,  and  nothing  was  said  in  this  note  about  the  pol- 
icy, nor  was  any  assignment  of  the  policy  made  or  re- 
quested. 

The  truth,  as  we  apprehend  it  about  this  controversy,  is 
this:  Deceased,  when  he  borrowed  the  money  of  his  sister, 
was  an  unmarried  man.  It  was  supposed  that,  if  he  took 
out  a  life  insurance  policy  payable  to  his  estate,  the  avails 
thereof,  in  case  of  death,  could  be  reached  by  his  creditors ; 
and  he  promised  to  take  out  a  policy  in  the  sum  of  $1,000, 
not  as  security  for  the  loan,  as  plaintiff  alleges,  but  to  the 
end  that,  if  anything  happened  before  he  had  repaid  the 
money,  claimant  would  be  sure  of  receiving  it.  No  assign- 
ment was  spoken  of,  no  thought  of  a  lien  suggested ;  simply 
a  promise  to  take  out  a  policy  of  insurance  in  a  certain 
amount,  in  the  belief  that,  if  he  died  before  paying  his  sister, 
she  might  get  her  pay  from  the  avails  of  his.  life  insurance. 
This  is  something  entirely  different  from  a  special  contract 
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or  arrangement  to  pay  the  specific  debt  from  the  avails  of  a 
life  insurance  policy.  At  most,  there  was  nothing  but  an 
equitable  assignment  of  a  part  of  the  policy  or  the  proceeds 
thereof,  and  in  such  cases  there  must  in  fact  be  an  assign- 
ment, oral  or  written,  of  the  fund,  or  some  definite  propor- 
tion thereof  —  such  an  agreement  as  that  the  assignor  parts 
with  all  control  thereover.  Foss  v.  Cohler,  105  Iowa,  728 ; 
Fairbanks  v.  Welshans,  55  Neb.  574  (75  N.  W.  Rep.  865) ; 
Mally  v.  MaUy,  1*21  Iowa,  237."  There  was  no  apportion- 
ment here  of  any  part  of  the  fund ;  and  a  mere  agreement  to 
pay  out  of  a  part  of  a  particular  fund  is  not  sufficient,  ac- 
cording to  the  weight  of  authority,  to  constitute  an  equitable 
assignment.  Bceak  v.  Sproat,  55  Minn.  14  (56  N.  W.  Sep. 
254)  ;  Dirimple  v.  State  Bank,  91  Wis.  601  (65  N.  VV.  Rep. 
501). 

We  are  constrained  to  hold  that  no  such  special  contract 
or  arrangement  between  the  debtor  and  his  creditor  with 
reference  to  the  policy  of  insurance  or  its  avails  is  shown 
'  as  to  justify  a  court  in  awai;ding  any  part  of  the  funds  in 
the  hands  of  the  administrator  to  the  payment  of  the  claim- 
ant's demand.  As  said  in  Herrinuin  v.  McKee,  49  lowa^ 
185,  the  testimony  to  establish  such  an  "agreement  as  is  here 
claimed  must  be  clear  and  satisfactory.  In  that  case,  as  in 
this,  there  was  testimony  that  the  insured  intended  to  pay 
the  note  out  of  the  avails  of  a  life  insurance  policy ;  but  this 
was  held  insufficient.  There,  as  here,  a  note  and  contract 
were  executed,  but  nothing  was  said  therein  about  the  policy 
of  insurance.  It  was  also  held  in  that  case  that  the  testi- 
mony must  be  such  as  to  prove  a  contract,  and,. under  the 
circumstances,  with  clearness  and  explicitness.  That  case 
really  rules  this  one,  for  the  evidence  here  is  no  stronger  than 
in  that  case.  The  testimony  convinces  us,  as  it  did  the  trial 
court,  that  the  deceased  promised  to  take  out  a  life  insur- 
ance policy  payable  to  his  estate  in  the  belief  that,  if  he  died, 
the  avails  thereof  could  be  used  for  the  payment  of  his  debts, 
lie  made  no  special  contract  or  agreement  that  it  should  be 
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80  used,  but  both  parties  relied  upon  a  mistaken  view  of  the 
law.  At  any  rate,  they  made  no  enforceable  contract  of  as- 
signment or  pledge. 

Tlie  decree  and  order  of  the  trial  court  are  correct,  and 
the  judgment  is  affirmed. 


M.  A.   CiJNTON,  Appellant,  v.  T.   J.  Shugabt  &;  O.  G. 

OuBifcN,  Appellees. 

T.  J.  Shugabt  &  C.  G.  Ouben,  Appellees,  v.  M.  A.  Clin- 
ton, Appellant. 

Executory  contract  for  sale  of  land:    uabiuty  for  accruing  taxes. 

1  As  between  the  parties  to  an  executory  contract  for  the  sale  of 
land,  where  the  vendor  retains  the  possession,  rents  and  profits 
until  the  conveyance  is  due,  he  is  liable  for  the  payment  of  accruing 
taxes  in  the  absence  of  an  agreement  by  which  the  purchaser  as- 
sumes that  obligation:  and  this  rule  is  not  affected  by  Code,  sec- 
tion 1400. 

Sale  of  real  property:    executory   contract:    construction.    The 

2  provisions  of  an  executory  contract  for  the  sale  of  land  are  con- 
sidered, and  it  is  held  that  there  is  nothing  to  indicate  an  under- 
standing of  the  parties  that  the  purchaser  should  pay  the  taxes 
falling  due  prior  to  a  conveyance  of  the  title. 

Specific  perfomumce:    tender.    Where  it  is  the  tiuty  of  the  vendor 

3  in  an  executory  contract  to  convey  land  to  pay  the  taxes  accruing  up 
to  the  time  of  the  conveyance  and  he  fails  so  to  do,  a  tender  of  the 
purchase  price  at  the  maturity  of  the  contract,  less  the  amount  of 
such  tax,  will  support  an  action  for  specific  performance  at  the  suit 
of  the  vendee. 

Actions:    equitable  relief.    Where  a  suit  in  equity,  by  a  vendee  of 

4  real  property,  for  specific  performance  and  one  at  law  to  rescind 
the  contract  are  pending  at  the  same  time,  the  court  may  proceed 
to  determine  the  material  issues  in  the  eqtiity  suit  regardless  of 
which  action  was  begun  first. 

Appeal  from  Pottawaitaanie  District  Court, —  Hon.  N.  W. 

Macy,  Judge. 
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Saturday,  Decbmbeb  17,  1904. 

The  appellant,  who  is  a  resident  of  Minnesota,  being 
the  owner  of  certain  property  in  the  city  of  Council  Bluffs, 
Iowa,  leased  the  same  to  the  appellees  under  date  of  August 
10,  1899,  for  a  period  expiring  January  1,  1903,  at  a  rental 
of  $600  per  annum.  On  July  3,  1901,  the  parties  entered 
into  a  written  agreement  for  the  sale  and  purchase  of  the 
property  for  the  sum  of  $500  in  hand  paid,  and  the  further 
8Uto  of  $6,500,  payable  on  or  before  January  2,  1903,  with- 
out interest;  appellees  to  continue  to  pay  rent  under  the 
lease  until  the  expiration  of  the  term,  imless  the  purchase 
price  should  be  sooner  paid.  After  making  this  contract, 
and  before  the  time  for  the  making  of  the  conveyance  had 
matured,  general  taxes  for  city,  county,  and  State  purposes 
were  levied  upon  the  property  for  the  years  1901  and  1902, 
and  remained  delinquent  and  unpaid.  On  the  day  the  con- 
tract matured  the  appellees  made  tender  to  the  authorized 
agent  of  the  appellant  of  the  entire  unpaid  portion  of  the 
contract  price,  less  the  amount  of  the  tax,  and  offered  to  pay 
the  full  $6,500  if  appellant  or  her  agent  would  remove  the 
lien.  Eelying  upon  the  theory  that  appellant  was  not  bound 
to  pay  the  tAxes  accruing  after  the  date  of  the  contract,  the 
agent  refused  to  accept  the  tender  or  to  discharge  the  lien. 
On  the  sAme  day  the  appellees  filed  in  the  office  of  the  clerk 
of  the  district  court  their  petition  in  equity  against  the  ap- 
pellant, asking  a  specific  performance  of -the  contract  to  con- 
vey. Thereafter  service  of  the  original  notice  of  such  action 
was  served  by  publication.  On  January  29,  1903,  the  ap- 
pellant, acting  upon  a  forfeiture  clause  in  the  contract, 
served  notice  on  the  appellees  that^  unless  payment  of  the 
agreed  purchase  price  of  the  property  was  made  within  thirty 
days,  the  contract  would  be  declared  forfeited,  and  posses- 
sion demanded.  On  March  10,  1903,  and  before  publica- 
tion of  the  original  notice  wrfs  completed  in  the  action  begun 
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by  the  appellees,  appellant  began  her  action  at  law  in  the 
district  court  to  recover  possession  of  the  property.  On  trial 
to  the  court  in  each  case  the  issues  were  found  with  the  ap- 
pellees^  and  appellant  was  decreed  to  make  the  conveyance 
as  prayed  in  the  action  for  specific  performance.  Mrs.  Clin- 
ton, defendant  in  the  action  in  equity  and  plaintiff  in  the 
action  at  law,  appeals.  As  both  actions  turn  upon  the  same 
state  of  facts,  they  have  been  jointly  submitted  in  this  court, 
and  will  be  disposed  of  in  one  opinion, —  Affirmed, 

J?.  E.  Aylesworih,  J.  B.  Reed,  and  Francis  B.  Hart, 
lor  appellant. 

Harl  £  Tinley,  for  appellees. 

Weaveb,  J. —  When  the  statement  of  facts  is  compre- 
hended, it  will  be  apparent  that  the  principal  question  pre- 
sented for  decision  is  a  narrow  one  —  on  which  party  did 
the  duty  rest  to  pay  the  taxes  accruing  upon  the  property 
after  the  making  of  the  contract  atid  before  the  conveyance 
was  due?  That  part  of  the  contract  upon  the  construction 
of  which  this  inquiry  principally  turns  is  in  the  following 
words ;  appellant  being  referred  to  therein  as  "  party  of  the 
first  part "  and  the  appellees  as  *^  parties  of  the  second 
part "  : 

Aiid  the  said  second  party,  in  consideration  of  therpre* 
miseBy  hereby  agrees  and  promises  to  pay  to  the  said  first 
party,  the  sum  of  six  thousand  five  uundbbd  ($6,500.00) 

DoIUurs^  according  to  the  tenor  and  effect  of  hio      

yftinissQiy  netss  dsioribed  88  follows  t    This  contract,  on 

OB  BEFOBE  THE  2nD  DAY  OF  JaNDABT,  1908,  IT  BEING  UNDER- 
STOOD THAT  THE  PRESENT  LEASE  SHALL  REMAIN  IN  FORCE 
TJNTIL  SAJD  2nd  DAY  OF  JaNUARY,  1903,  St  THE  OPTION 
OF  PARTIES  CB  SEQOND  PART,  WHO  ARE  TO  CONTINUE  PAYING 
THB  BENT  THEREUNDER  UNTIL  SAME  TERMINATES  OR  PARTIES 
OF  SECOND  PART  MAY  ELECT  AT  ANY  TIME  HEREAFTER  TO 
FAY  SAID  BALANCE  OF  $6,500.00  TO  PARTIES  OF  FIRST  PART, 
THSBSBY  TERMINATING  SAID  LEASE  AND  BECOMING  ENTITLED 
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TO  DEED  HEBEUNDER  boarin^  ev^n  dat»  horewth  and  pojra- 
bio  to  tho  opdoy  of  tho  oaid  with  intoroot  thow?on 

from  '  ot  tho  Foto  of  pop  oont  per  annum,  poyo 

bio  aDmiallyi — Tho  oftid  oooond  poptv  oloo  ogrooo 

TOgularly  and  ooooonablyi  to  pay  all  taxoo  and  nooooomonto, 
that  may  bo  hopoaftor  lawfully  impoood  on  eai^l  iand;  bofoiK) 
tho  oamo  ohull  booomo  dolinqnont>  including  tho  tOMOO  fop 
180     . 


Now,  in  tsase  the  said  second  party  shall  pay  the  said 
several  sums  of  money  punctually,  in  accordance  with  the 
tenot  and  effect  of  the  conjract,  said  promissory  notes  and 
shall  strictly  and  literally  perform  all  his  agreements  and 
stipulations  herein  contained  in  ao^ordance  with  theii*  true 
intent  and  meaning,  then  the  first  party,  upon  the  surrender 
of  this  contract,  will  execute  unto  the  said  second  party  a 
WARRANTY  deed,  conveying  to  him  the  above  described  real 
estate  in  fee  simple,  with  covenants  that  at  the  date  of  this 
agreement  the  title  of  the  said  first  party  was  perfect  in  and 
to  the  same,  and  that  he  will  forever  warrant  and  defend 
the  title  against  the  lawful  claims  of  all  persons  whomsoever, 
up  to  the  date  hereof,  and  with  special  covenants  against  his 
own  acts  up  to  the  time  .of  executing  said  deed,  subject  to 

THE  unpaid  installments  OF  PAVING  TAX  MATURING  AFTER 
the  date  OF  THE  DEED  HEREIN  PROVIDED  FOR.       But  in  CaSC 

the  said  second  party  shall  fail  to  make  the  payments  afore- 
'  said,  or  any  of  them  punctually,  and  upon  the  strict  terms  and 
the  exact  time  herein  limited,  or  shall  fail  to  perform  all  and 
each  of  the  agreements  and  stipulations  herein  contained, 
strictly  or  literally,  without  any  default  or  neglect,  the  time 
for  payment  being  expressly  understood  to  be  of  the  essence  of 
this  contract,  then  the  said  first  party  shall  have  the  right  to 
declare  this  agreement  null  and  void,  and  all  rights  and  inter- 
ests hereby  created  or  then  existing  in  favor  of  said  second 
party,  or  in  any  maimer  derived  under  this  contract,  shall 
utterly  cease  and  determine,  and  the  said  real  estate  shall 
revert  to  and  revest  in  the  said  first  party,  without  any 
declaration  of  forfeiture,  act  of  re-entry  or  any  other  act  to  be 
by  said  first  party  performed,  as  absolutely,  fully  and  com- 
pletely as  if  this  agreement  had  never  been  made,  and  with- 
out any  right  of  the  said  second  party  of  reclamations  or 
compensations,  for  money  paid  or  improvemeats  made. 
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(This  contract  was  written  upon  a  printed  form.  In 
the  portion  above  quoted  the  erased  lines  represent  like 
erasures  in  the  original,  the  unerased  printed  matter  is  here 
copied  in  ordinary  type,  while  the  written  portion  appears 

in  CAPITAL  LETTBES.) 

We  have  examined  this  agreement  with  much  care  in  the 
light  of  the  arguments  of  counsel  and  of  the  precedents  cited, 
and  conclude  that  the  obligation  to  pay  the  taxes  rested  upon 

the  appellant.     The  contract  was  not  one  by 
AccmuiNG        which  the  appellees  obtained  any  present  right 

to  the  use  or  possession  of  the  property.  They 
were  in  possession, under  a  lease,  and  remained  \n  possession 
until  January  1,  1903,  in  their  rights  as  tenants  alone.  In 
other  words,  the  appellant  was,  in  a  legal  sense,  herself  in 
possession  by  her  tenants,  and  she  was  receiving  the  agreed 
rental  therefor.  Until  the  time  should  arrive  for  a  deed, 
the  appellees,  except  as  tenants,  had  no  more  right  in  or 
control  over  the  premises  than  they  would  have  obtained  by 
a  similar  contract  pending  the  term  of  a  lease  held  by  a 
stranger.  We  think  it  an  established  rule  of  law  in  this  State 
that,  as  between  the  parties  to  an  executory  contract  for  the 
sale  of  land,  where  the  seller  retains  the  possession,  rents, 
and  profits  until  the  conveyance  is  due,  the  duty  rests  upon 
him  to  pay  the  accruing  taxes,  in  the  absence  of  any  agree- 
ment by  which  the  purchaser  assumes  that  obligation.  This 
principle  was  expressly  recognized  in  Miller  v,  Corey,  15 
Iowa,  166;  Hurd  v,  Rornhmd,  22  Iowa,  55;  Lille  v.  Case, 
54  Iowa,  182;  Nuru/esser  v.  Hart,  122  Iowa,  647.  The 
last-cited  case  seems  to  be  directly  in  point.  Hart  had  sold 
plaintiff  a  tract  of  land  by  warranty  deed,  and  the  latter 
brought  suit  for  a  breach  of  the  warranty  because  of  a  tax 
lien  which  had  accnied  after  the  contract  of  sale  and  before 
the  conveyance.  It  appears  that  the  contract,  as  in  the  pres- 
ent case,  was  purely  executory  and  possession  was  not  to  be 
given  until  after  the  deed  was  made.     Reversing  the  ruling 
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of  the  lower  court  sustaining  a  demurrer  to  the  petition,  we 
held  the  action  could  be  maintained,  and  that  the  seller  re- 
taining, the  use  and  possession  of  the  property  was  liable  for 
all  taxes  accruing  before  the  title  passed.  It  isj  we  think, 
the  universal  rule  that  the  holder  of  the  legal  title  in  the 
actual  occupancy  and  possession  is  duly  boimd  to  pay  the 
taxes  accruing  during  such  possession,  and,  in  the  absence 
of  some  agreement  to  the  contrary,  he  cannot  shift  the  burden 
to  the  shoulders  of  another.  Warvelle,  in  his  work  on  Vend- 
ors, section  179,  says:  "Primarily,  the  duty  of  paying  the 
same  [taxes]  rests  upon  the  person  who  holds  the  legal  title. 
*  *  *  The  obligation  is  equally  binding  upon  the  ven- 
dee who  has  stipulated  or  agreed  to  pay  the  same.  A  vendee, 
prior  to  the  conveyance,  who  has  not  so  agreed,  will  not  be 
directly  responsible  for  the  tax.  *  *  *  As  between  the 
parties,  all  payments  of  taxes  by  the  vendee  are  presumed  to 
be  made  on  behalf  of  the  vendor."  The  principle  applied  in 
Nungesser  v.  Hart,  122  Iowa,  647,  has  been  approved  in 
Father  v.  Purdy,  69  Mo.  601,  and  we  find  no  holding  to  the 
contrary  in  this  State  or  elsewhere. 

The  enactment  of  Code,  section  1400,  fixing  the  date 
when  a  tax  lien  attaches  between  the  seller  and  buyer  of 
land,  does  not  affect  the  authority  of  Miller  v,  Corey  and 
other  cases  in  which  that  decision  is  followed,  for  one  who 
agrees  to  sell  and  convey  at  a  future  date,  meanwhile  re- 
maining in  possession  of  the  property,  continues  to  be  the 
owner  for  the  purposes  of  taxation  until  the  contract  is  per- 
formed and  the  title  passes,  and  it  is  this  date  to  which  we 
must  look  in  applying  the  statute.  According  as  the  pass- 
ing .of  the  title  takes  place  before  or  after  the  date  named 
in  the  statute,  will  the  duty  of  paying  the  taxes  fall  upon 
vendee  or  vendor.  If,  therefore,  the  contract  before  us  con- 
tains no  provision  by  which  the  appellees  expressly  or  im- 
pliedly imdertake  the  burden  of  the  accruing  taxes,  we  must 
hold  it  to  have  been  appellant's  duty  to  discharge  them. 

Counsel  insist,  however,  that  the  provision  in  the  con- 
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tract  by  which  the  appellant's  deed  was  to  warrant  the  title 
generally  to-  the  date  of  the  contract^  and  thereafter  only 
2.  Salb  or  MAL  specially  against  her  own  acts,  is  a  sufficient 


executory  con-indication  of  the  understanding  of  the  parties 
structioii.  that  she  was  to  be  relieved  from  the  payment 
of  taxes ;  but  this  is  a  strained  and  unnatural  interpretation  of 
the  language  referred  to.  Appellees,  as  the  holders  of  the 
contract  of  purchase,  had  an  equitable  right  in  the  land, 
which  was  liable  to  become  incumbered  by  their  acts  or 
omissions,  thus  creating  real  or  apparent  clouds  or  burdens 
upon  the  title ;  and  it  is  not  an  unusual  thing  for  vendors, 
in  making  an  executory  contract  of  sale,  to  fence  against 
future  annoyance  and  controversy  by  limiting  the  effect  of 
their  covenants  in  this  manner.  She  does  undertake  to  war^ 
rant  against  her  own  acts  down  to  the  making  of  the  convey- 
ance, and  if,  as  we  hold,  it  was  her  duty  to  pay  the  taxes, 
in  the  absence  of  an  agreement  to  the  contrary,  and  by  her 
neglect  and  failure  to  perform  that  duty  the  title  has  be- 
come incumbered,  we  see  no  reason  why  it  may  not  be  said 
to  be,  in  a  very  just  sense  of  the  word,  the  result  of  her  own 
act,  for  which  she  would  be  liable  on  her  covenant. 

There  are  other  significant  facts  in  respect  to  the  con- 
tract, which  go  to  .strengthen  the  conclusion*  we  have  reached. 
The  blank  form  employed  contained  a  printed  clause,  which 
expressly  boimd  the  purchasers  to  pay  the  taxes  from  the 
date  of  the  contract ;  but  these  words  were  erased  before  its 
execution,  and  no  equivalent  expression  is  found  elsewhere. 
It  is  incredible,  if  there  was  any  agreement  or  understand- 
ing by  which  this  obligation  to  the  public  was  to  be  shifted 
from  appellant  to  appellees,  that  this  clear  and  express  pro- 
vision should  have  been  carefully  erased,  and  the  alleged 
understanding  left  to  remote  and  obscure  inference.  It  is 
to  be  conceded  that  the  erasure  of  this  clause  will  riot  of  it- 
self authorize  the  court  to  place  any  other  or  different  inter- 
pretation upon  the  words  not  erased  than  would  be  required 
if  the  erased  part  hnd  never  existed ;  but  where  the  language 


^ 
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remaining  is  in  any  degree  obscure,  uncertain,  or  ambiguous, 
we  may  read  it  in  the  light  of  the  circumstances  sun'oimding 
its  execution,  and  in  the  present  case  the  erasure  is  a  circum- 
stance not  to*be  overlooked. 

Again,  it  will  be  noted  that  at  the  date  of  the  agree- 
ment liiere  had  been  assessed  against  the  property  a  paving 
tax  payable  in  yearly  installments,  yet  to  mature.  To  guard 
against  being  held  liable  for  any  part  of  this  tax  coming  due 
after  she  had  ceased  to  have  the  benefit  of  the  occupation  of 
the  property,  the  contract  provides  that  appellant's  warranty 
shall  be  made  "  subject  to  the  unpaid  installments  of  the 
paving  tax  maturing  after  the  date  of  the  deed  herein  pro- 
vided  for,"  thus  impliedly  recognizing  that  the  conveyance 
of  the  title,  and  not  the  making  of  the  preliminaiy  contract, 
marked  the  date  at  which  her  duty  to  care  for  the  tax  liens 
should  cease.  There  is  nothing  in  the  contract  which  can 
be  fairly  construed  as  an  express  assumption  of  the  taxes  by 
the  appellees,  nor  do  we  find  anything  from  which  such  an 
implication  can  arise.  Our  holding  that,  in  the  absence  of 
any  agreement  to  the  contrary,  the  duty  of  paying  the  taxes 
rested  upon  the  seller  in  possession  of  the  property,  operates 
to  overcome  all  the  objections  urged  in  appellant's  argument 
upon  the  general  proposition;  and,  in  order  to  escape  that 
obligation,  she  must  point  to  some  stipulation  in  the  writing 
by  which  appellees  assumed  it     This  has  not  been  done. 

The  further  point  made  —  that  the  money  paid  as  rent 
after  the  date  of  the  contract  was  in  fact  a  part  of  the  pur- 
chase price,  and  that  from  such  date  appellees  held  posses- 
sion in  their  right  ^s  purchasers,  and  not  as  tenants  —  can- 
not be  sustained.  There  is  no  suggestion  in  the  terms  of 
the  contract  itself  that  prior  to  January  2,  1903,  or  such 
earlier  date  as  they  might  elect  to  pay  the  full  contract  price, 
appellees  had  any  other  or  greater  right  to  possess  or  con- 
trol the  use  of  the  premises  than  they  had  already  had  by 
virtue  of  their  lease.  On  the  contrary,  the  continued  ex- 
istence of  the  lease  as  such  is  expressly  recognized  by  the 
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stipulation  that  "  the  present  lease  shall  remain  in  force 
until  the  2d  day  of  January,  1903,  at  the  option  of  the 
parties  of  the  second  part,  who  are  to  continue  paying  rent 
thereunder  until  the  same  terminates,"  etc  Had  the  appel- 
lees failed  to  pay  the  rent  as  it  accrued,  we  think  there  can 
be  no  reasonable  doubt  that  the  appellant  would  have  availed 
herself  of  the  remedy  by  landlord's  attachment  for  its  col- 
lection. So,  also,  if  the  appellees  had  paid  or  tendered  in 
full  the  agreed  purchase  price  of  $7,000,  appellant  could 
not  have  justified  a  refusal  to  convey  simply  because  an  in- 
stallment of  rent  under  the  lease  was  overdue  and  unpaid. 
Save  as  to  the  right  of  appellees  to  demand  and  receive  a 
deed  upon  the  performance  of  the  stipulated  conditions  prece- 
dent, ihe  relation  of  the  parties  to  the  property,  its  pos- 
session and  use  remained  wholly  unchanged  until  January 
2,  1903. 

It  is  finally  contended  with  much  insistence  that,  even  if 
it  be  conceded  that  appellant  is  bound  to  pay  the  taxes,  appel- 
lees cannot  be  excused  from  tendering  the  full  contract  price, 

and  failure  to  make  a  tender  of  such  full  pay- 
poBMAHcx: .  '  ment  within   thirty  days   after  the  notice  of 

forfeiture  works  an  entire  loss  of  all  appellees' 
ri^ts  under  the  contract  In  our  judgment,  there  is  no  rule 
of  law  or  equity  which  necessitates  such  an  inequitable  re- 
sult. Appellant  having  undertaken  to  convey  a  clear  title, 
it  18  repugnant  to  sound  principle  that  she  should  be  per- 
mitted to  collect  the  full  contract  price  upon  tender  of  an  in- 
cumbered title,  especially  when  that  incumbrance  is  for  a 
definite,  ascertainable  sum,  which  can  be  readily  adjusted  by 
immediate  payment  by  herself,  or  by  conveyance  subject 
to  the  tax,  with  proper  abatement  from  the  contract  price. 
By  insisting  upon  such  removal  of  the  lien  by  her,  or  com- 
pensation for  its  removal  by  themselves,  the  appellees  ask 
nothing  which  she  is  not  in  good  conscience  bound  to  do,  and 
they  should  not  be  compelled  to  part  with  their  money  for 
an  incumbered  title,  and  then  be  forced  to  resort  to  an  inde- 
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•pendent  action  at  law  upon  tlie  warranty,  which  course,  by 
reason  of  appellant's  nonresidence,  or  her  possible  insolvency, 
or  vexatious  resistance,  may  prove  a  wholly  inadequate  rem- 
edy. It  is  a  settled  rule  or  maxim  that  when  equity  has 
once  obtained  jurisdiction  it  will  determine  all  questions 
material  to  the  accomplishment  of  full  and  complete  justice 
between  the  parties,  and  that  in  suits  for  specific  perform- 
ance the  court  will,  as  far  as  possible,  put  the  parties  in  the 
condition  in  which  they  would  have  been  had  the  contract 
been  fully  and  completely  performed  by  both  according  to  its 
terms,  although  in  so  doing  it  may  be  required  to  pass  upon 
matters  cognizable  at  law.  Cathcart  v.  Robinson,  30  U.  S. 
Rep.  278  (8  L.  Ed.  120)  ;  Beal  v.  Chase,  31  Mich.  535 ;  Mc- 
Donald V.  Da/vis,  43  Ga.  356 ;  King  v.  Bardeau,  6  Johns.  Ch. 
38  (10  Am.  Dec  312) ;  WisvvUy  v.  McOoumi,  1  Hoff.  Ch. 
125 ;  Benkin  v.  Hill,  49  Iowa,  270 ;  Qreen  Bay  Co.  v.  Miller, 
98  Iowa,  472. 

Promptly  on  the  very  day  when  the  deed  was  due  from 
the  appellant  and  its  delivery  had  been  demanded  and  re- 
fused, the  appellees  applied  to  a  court  of  equity  to  enforce 
their  rights  in  the  premises,  and  by  their  petitioh  not  only 
pleaded  the,  tender  already  made,  but  expressed  their  readi- 
ness, willingness,  and  ability  to  perform  their  agreement, 
and  to  pay  whatever  sum  the  court  might  adjudge  to  be  due 
the  appellant.  This  tender  was  broad  enough  to  give  the 
court  cognizance  of  the  entire  controversy.  It  has  often 
been  held  that  in  actions  for  specific  performance,  if  the 
seller's  title  has  failed  as  to  a  part  of  the  property,  or  if  it 
be  found  to  be  defective  or  incumbered,  the  purchaser  may 
waive  his  right  to  repudiate  the  contract,  and  have  perform- 
ance enforced  in  his  favor  as  far  as  the  vendor  is  able  to 
perform,  with  suitable  and  proportionate  abatement  from 
the  contract  price.  Tovmsend  v.  Blanehard,  117  Iowa,  36, 
Am.  &  Eng.  Enc.  Law,  volume  26,  176,  note  7:  Jones  v. 
Shuchleford,  5  Ky.  410;  Winne  v,  Bej/nolds.  6  Paige,  407; 
Sibert  v.  Kelly,  22  Ky.  669 ;  Wintermnf^  v.  Camer,  8  Wash. 
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585  (36  Pac  Rep.  490);  Brooks  v.  Isbell,  22  ArL  488; 
Reece  v.  Holmes,  5  Rich.  Eq.  531 ;  Reese  v.  Hoeckel,  58  Cal. 
281;  Grant  v.  Beronio,  97  Cal.  496  (32  Pac.  Rep.  556); 
Hunt  V.  Smith,  139  111.  295  (28  N.  E.  Rep.  809).  In  the 
last-cited  case  it  was  held  that  in  decreeing  a  specific  con- 
tract for  sale  of  land^  the  court,  after  giving  the  vendor  an 
opportunity  to  remove  a  lien,  and  his  failure  to  do  so,  may 
authorize  the  vendee  to  remove  it,  and  reirahurse  himself  out 
of  his  deferred  payments  on  the  land.  Many  other  cases 
might  be  cited  to  the  same  substantial  effect.  The  decree  of 
the  trial  court  was  clearly  within  the  rule  of  the  authorities. 
The  courts  do  not  look  with  favor  upon  forfeitures,  and  when 
the  party  alleged  to  be  in  default  appears  on  the  date  fixed 
by  the  contract,  and  tenders  a  performance  which  would  be 
sufficient  in  equity,  and  upon  its  refusal  promptly  invokes 
the  interposition  and  judgment  of  the  court  for  a  settlement 
of  the  dispute,  offering  to  perform  such  judgment  when 
entered,  the  court  cannot  be  deprived  of  its  right  to  take  cog- 
nizance of  the  whole  case  and  determine  the  entire  contro- 
versy by  any  forfeiture  clause  in  the  contract,  no  matter  how 
strict  or  stringent  its  terms. 

Some  question  has  been  raised  that  the  action  at  law 
was  first  in  order  of  time,  and  tliat  the  rights  of  the  parties 
should  therefore  be  determined  upon  the  issue  joined  in  that 

case.  Even  if  such  priority  in  time  (which 
equitable  re-  IS  by  uo  meaus  Clear)  be  conceded,  we  do  not 
regard  it  as  a  circumstance  of  controlling  im- 
portance. With  both  actions  pending  before  it,  we  see  no 
reason  why  the  court,  without  regard  to  which  was  first  be- 
^n,  might  not  have  proceeded  to  hear  and  dispose  of  every 
material  feature  of  the  controversy  in  the  equity  proceed- 
ings. 

The  conclusions  we  have  announced  are  decisive  of  the 

* 

appeal,  and  without  further  discussion  the  judgment  of  the 
district  court  is  in  each  case  affimied. 
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Dorothy  J.  Foster,  Appellant^  v.  J.  R.  Rice,  et  al.,  and 
the  Mason  City  &  Ft.  Dodge  Railway  Co. 

Homesteads:    continuation   of  'right:    evidence.    Where  a   home- 

1  stead  was  sold  on  foreclosure,  and  under  a  prior  agreement  a 
sheriff's  deed  was  executed  to  be  held  by  the  g^rantee  as  security 
for  the  redemption  of  the  property  by  the  mortgagor,  the  equitable 
title  thus  acquired  did  not  create  a  new  homestead  right  but  a 
continuation  of  the  original  right,  and  the  property  was  exempt 
from  debts  contracted  subsequently  to  its  original  acquisition;  and 
parol  evidence  was  admissible  to  show  such  agreement. 

Homesteads:    extent  of  same.    The  platting  of  a  homestead  for  the 

2  purposes  of  partition  and  taxation  does  not  bring  it  within  the 
statutory  provision  limiting  a  homestead  within  a  city  or  town 
plat  to  one  half  an  acre,  althpugh  the  same  may  be  situated  within 

the  corporate  limits. 

< 

Appeal  from  Potiawcdtamie  District  Court, —  Hon.  W.  R* 

Green,  Judge. 

Saturday,  December  17,  1904. 

Action  in  equity  to  subject  certain  real  property  to  the 
payment  of  a  judgment  The  property  was  at  one  time  the 
homestead  of  defendants  J.  R.  and  Jennie  L.  Rice,  and  at 
the  time  the  action  was  brought  had  been  sold  to  the  defend- 
ant railroad  company,  which  retained  in  its  hands  a  sufficient 
amount  of  the  purchase  price  to  satisfy  plaintiffs  claim  if  it 
should  be  established.  After  a  hearing  on  the  merits,  a  de- 
ci^  was  rendered  dismissing  plaintiffs  petition,  from  which 
she  appeals. — Afjfinned. 

Oeorge  W.  Hewitt,  for  appellant. 

Mayne  &  Hazeltan,  for  appellees  J.  R.  and  J.  L.  Rice. 


Dec  1904]  FosTEK  v.  Rice.  191 

McClain,  J. —  Prior  to  the  acquisition  by  plaintiff  of 
the  claim  against  defendant  J.  R.  Rice,  on  which  judgment 
in  her  favor  was  subsequently  rendered,  the  defendants  J.  R. 
and  J.  L.  Rice,  husband  and  wife,  owned  and  occupied  as  a 
homestead  the  premises  in  controversy,  consisting  of  about 
three  acres  of  land  within  the  limits  of  the  city  of  Council 
Bluffs,  which  was  used  for  gardening  and  fruit  growing.  In 
1893  the  land  was  mortgaged  to  J.  P.  Hess,  and  in  1899, 
in  pursuance  of  foreclosure  proceedings,  it  was  sold  to  Susan 
Hess  in  satisfaction  of  the  mortgage.  Through  various  as- 
signments the  certificate  became  the  property  of  one  Baily, 
with  whom  in  1901  J.  R.  Rice  entered  into  a  contract  by 
which  Baily  agreed  to  convey  the  premises  to  Rice  by  war- 
ranty deed  upon  the  payment  of  $1,250.10,  with  interest^ 
as  evidenced  by  several  notes,  and  on  the  following  day  a 
sheriff's  deed  was  executed  to  Baily,  the  holder  of  the  cer- 
tificate. Subsequently  the  land  was  sold  to  the  railroad 
company,  and,  as  already  stated,  a  portion  of  the  proceeds, 
sufficient  to  satisfy  plaintiff's  judgment^  if  found  to  be  a 
lien  on  the  homestead,  is  in  the  hands  of  the  railroad  com- 
pany for  satisfaction  of  plaintiff's  judgment,  if  the  lien 
thereof  as  against  the  land  is  established.  J.  R.  and  J.  L. 
Rice  continued  in  possession  of  the  premises  as  a  homestead 
down  to  the  time  of  the  sale  to  the  railroad  company. 

Appellant's  claim  is  that  the  sheriff's  deed  to  Baily 
extinguished  the  existing  homestead  right  of  the  Rices,  and 
that  their  occupancy  from  that  time  on,  under  the  contract 
1.  HoMBSTBADs:    ^^^^  ^^^tyj  ^^^  uudcr  a  new  homestead  right, 
of"riS5f °ctI-  "which,   originating   after  the   indebtedness   to 
deuce.  plaintiff,  was  subject  thereto.     But  the  facts 

as  established  do  not  warrant  any  such  conclusion.  It  is 
conceded  that  the  original  homestead  right  in  the  premises 
continued  until  the  execution  of  the  sheriff's  deed,  for  up 
to  that  time  the  Rices  had  the  right  to  redeem.  By  parol 
evidence  it  is  established  without  question  that,  prior  to  the 
execution  of  the  sheriff's  deed  to  Baily,  J.  R.  Rice  entered 
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into  an  agreement  with  him  to  allow  him  to  take  a  sherifiTs 
deed,  on  the  condition,  expressed  in  the  written  contract  then 
entered  into,  that  he  should  convey  to  Rice  on  payment  of 
the  indebtedness  named.  In  fact,  the  indebtedness  had  been 
previously  created,  and  the  certificate  had  passed  to  Baily 
as  security  for  this  indebtedness,  and  the  only  effect  of  the 
arrangement  by  which  he  took  the  sheriff's  deed  was  to  sub- 
stitute the  deed  for  the  certificate  by  way  of  security.  At 
the  time  this  arrangement  was  made,  Rice  had  still  the  right 
to  redeem,  and  we  think  it  too  plain  for  serious  controversy 
that  parol  evidence  was  admissible  to  show  this  arrangement, 
and  that  the  sheriff's  deed  in  effect  was  a  mortgage  under 
which  Baily  held  th.e  legal  title  as  security  for  the  indebted- 
ness of  Rice. to  him.  Rice  might  have  redeemed  if  he  had 
seen  fit,  and  at  once  executed  to  Baily  a  warranty  deed  under 
such  oral  agreement  as  would  render  it  in  effect  a  mortgage ; 
and  we  see  no  reason  for  excluding  evidence  which  shows 
that  the  sheriff's  deed,  although  executed  directly  to  Baily, 
was  executed  to  him  under  an  arrangement  by  which  he  was 
to  hold  the  legal  title  as  mortgagee,  subject  to  redemption 
by  Rice  by  the  payment  of  the  indebtedness. 

If  the  conveyance  to  Baily  through  the  sheriff's  deed 
was  in  effect  a  mortgage  of  the  property  by  Rice  to  Baily, 
then  Rice  never  lost  the  equitable  title  to  the  property,  and 
continued  to  hold  it  as  his  homestead,  not  by  reason  of  any 
new  title  acquired  from  Baily  under  the  contract  to  convey, 
but  in  continuation  of  his  previous  homestead  right.  There- 
fore the  plaintiff's  claim  did  not  antedate  the  acquisition  of 
the  homestead  by  the  Rices,  and  plaintiff's  judgment  cannot 
be  enforced  against  such  homestead,  nor  the  proceeds  thereof 
in  the  hands  of  the  railroad  company.  A  homestead  right 
may  exist  as  to  property  held  by  an  equitable  title  as  effectu- 
ally as  though  it  were  held  by  legal  title.  Hemtt  v.  Rcmkin, 
41  Iowa,  35. 

The  case  of  Wertz  r.  Merritt,  74  Iowa,  683,  is  relied 
on  for  appellant  in  support  of  the  claim  that  when  Rice's  tiflo 
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was  changed  from  a  legal  to  an  equitable  title  by  the  sheriff's 
deed  to  Baily,  subject  to  the  agreement  to  reconvey  on  pay- 
ment of  the  indebtedness  of  Rice  to  Baily,  the  pre-existing 
homestead  right  was  terminated  and  a  new  homestead  right 
created.  But  the  cases  are  not  analogous.  In  that  case  the , 
homestead  had  been  held  in  a  leasehold  interest;  afterwards 
the  tenant  acquired  an  undivided  interest  in  the  property  as 
one  of  the  heirs  of  the  prior  owner;  and  it  is  evident  that 
there  was  no  continuity  between  the  right  which  existed  in 
the  tenant  and  that  which  accrued  to  the  same  person  by  in- 
heritance. In  this  case,  however,  the  title  in  Rice  was  con- 
tinuous, although  by  the  execution  of  the  sheriff's  deed  to 
Baily,  with  the  contemporaneous  contract  to  convey  to  Rice, 
the  title  of  Rice  was  changed  from  a  legal  to  an  equitable 
title.  If  the  argument  for  appellant  were  sound,  we  should 
be  required  to  hold  that  wherever  the  owner  of  a  homestead 
executes  a  conveyance  thereof,  with  a  contemporaneous  oral 
or  written  agreement  which  renders  the  conveyance  in  effect 
1^  mortgage,  the  existing  homestead  rights  are  lost  and  new 
homestead  rights  created.  Certainly  there  is  no  warrant  in 
any  decision  of  this  courts  nor  in  reason,  for  such  a  con- 
clusion. 

It  is  contended  that  the  Rices  were  entitled  to  hold 
only  one-half  acre  exempt  from  execution,  and  that  as  the 
proceeds  of  sale  of  the  entire  tract  would  be  amply  sufiScient 

to  satisfy  plaintiff's  claim  after  the  value  of  the 
extent  of   *    homcstcad,  if  limited  to  one-half  acre,  were  de- 


ducted, the  exemption  is  fully  satisfied,  and 
plaintiff's  claim  may  be  enforced ;  but  the  statutory  provision 
as  to  the  extent  of  the  homestead^  which  is  now  in  force 
(Code,  section  2978,  as  amended  by  Act  Twenty-eighth 
CJeneral  Assembly,  page  89,  chapter  119),  and  that  which 
-was  in  force  when  plaintiff's  claim  accrued '(Code  1873,  sec- 
tion 1996),  alike  limit  the  homestead  to  one-half  acre  only 
when  within  a  city  or  town  plat;  and  it  appears  that,  while 
the  three-acre  tract  in  which  the  homestead  was  claimed  was 

Vou  126  I  A.— 13 
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within  the  corporate  limits  of  the  city  of  Council  Bluffs,  it 
has  never  been  within  the  platted  portion  of  the  city.  It  is 
true  that  this  three  acres  is  a  portion  of  a  larger  tract  which 
was  at  one  time  platted  for  the  purpose  of  partition  among 
heirs,  and,  as  thus  partitioned,  was  platted  by  the  coimty 
auditor  for  the  purpose  of  taxation ;  but  the  plat  made  by  the 
auditor  did  not  constitute  such  a  plat  as  to  bring  it  within 
the  city  or  town  plat  See  Code,  sections  914,  915,  922> 
923 ;  Parrott  v.  Thiel,  117  Iowa,  392.  Therefore  the  home- 
stead was  not  limited  to  one-half  acre,  but  included  the  en- 
tire tract,  irrespective  of  its  value. 
The  judgment  is  aifiimied, 


R  C  KooLBECK,  Appellee,  v.  H.  Baughn^  Appellant. 

Party  walls:    chimney  flues:    injunction.    Where  a  party  wall  is 

erected  without  request  by  an  adjoining  ownei:  for  flues  or  joist 

1126   194  bearings,  as  provided  in  Code,  section  2998,  and  chimney  flues  are 

■^m  1^  constructed  therein  by  the  owner  for  his  own  use,  a  sale  of  an 

undivided  one  half  interest  in  the  wall,  simply,  without  reference 
to  the  flues,  will  not  entitle  the  adjoining  owner  to  use  the  same 
in  a  manner  detrimental  to  his  co-owner. 

« 

Appeal  from  Shelby  District  Court, —  Hon.  N.  W.  Macy, 

Judge. 

Satubday,  Deoembkr  17,  1904. 

Suit  in  equity  to  restrain  the  defendant  from  using 
chimney  flues  built  by  the  plaintiff  in  a  wall  in  common. 
There  was  a  judgment  for  the  plaintiff  enjoining  the  de- 
fendant from  using  the  flues  in  a  manner  detrimental  to  the 
plaintiff's  use  thereof,  and  permitting  him  to  enlarge  two  of 
the  flues.     The  defendant  appeals. —  Affirmed. 
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CtUlisan  &  Robinson,  for  appellant 

Byers,  Lockwood  &  Byers,  for  appellee. 

Sherwin,  J. —  The  plaintiff  and  the  defendant's 
grantor  were  the  owners  of  adjoining  vacant  lots.  The 
plaintiff  built  upon  her  lot,  and  placed  one-half  of  the  12-inch 
brick  wall  upon  the  lot  of  her  neighbor.  She  built  into  this 
wall,  for  her  own  sole  use,  and  without  consultation  relative 
thereto  with  the  then  owner  of  the  adjoining  lot,  four  chim- 
ney flues,  each  of  which  occupied  two  inches  of  the  wall  rest- 
ing upon  the  adjoining  lot  The  outside  of  this  wall  was 
solid,  the  adjoining  owner  having  made  no  request  for  flues 
or  for  bearings  for  joists  or  beams,  as  provided  by  section 
2998  of  the  Code.  The  defendant  afterwards  bought  the 
adjoining  lot,  and  erected  thereon  a  building,  using  the  wall 
in  question  as  a  wall  in  common,  under  the  following  writ- 
ten instrument:  "  Know  all  men  by  these  presents:  that  I, 
R  C.  Koolbeck,  and  John  Koolbeck,  her  husband,  of  Shelby 
county  and  State  of  Iowa,  in  consideration  of  $345.00  in 
hand  paid  by  Harmon  Baughn,  do  hereby  sell  and  convey 
unto  the  said  Harmon  Baughn  the  following  described  per- 
sonal property  in  the  county  of  Shelby,  State  of  Iowa,  to-wit : 
An  undivided  half  of  the  north  wall  of  the  two  storv  brick 
building  located  on  lot  11  of  Kinsey's  subdivision  of  lots  5, 
6,  7  and  8,  in  block  45  of  Long's  addition  to  the  town  of  Har- 
lan, Iowa."  After  the  completion  of  his  building  the  de- 
fendant opened  ways  into  the  chimney  flues  built  by  the 
plaintiff,  and  now  insists  that  he  is  entitled  to  the  use  thereof 
under  his  contract  of  purchase.  We  do  not  agree  with  this 
contention,  however.  The  right  of  the  plaintiff  to  build 
the  wall  upon  the  lot  adjoining  her  property,  and  the  right 
of  the  defendant  to  make  it  a  wall  in  common  by  paying  one- 
half  of  the  value  thereof,  were  both  acquired  by  virtue  of 
the  statute,  and  it  is  evident  that  all  parties  hereto  were  pro- 
ceeding thereunder.     It  is  therefore  clear  that  the  writing 
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upon  which  the  appellant  relies  as  giving  him  greater  rights 
in  the  wall  in  common  than  the  statute  itself  gives  does  not 
in  fact  do  so,  and  that  it  only  conveyed  to  him  the  interest 
in  the  wall  which  the  statute  declared  he  was  entitled  to  as 
an  adjoining  owner  upon  whose  land  it  in.  fact  rested.  If 
this  be  true,  we  must  determine  the  rights  of  the  parties 
under  the  statute  alone.  The  owner  who  desires  to  build  is 
given  the  absolute  right  to  place  a  part  of  his  wall  upon  the 
vacant  adjoining  land,  and,  aside  from  the  implied  require- 
ment of  the  statute  that  the  wall  shall  be  suflScient  to  sup- 
port another  building  like  his  own,  and  the  direct  provision 
thereof  that  there  shall  be  no  openings  therein  on  his  neigh- 
bor's side  unless  at  his  request,  he  may  build  as  he  pleases. 
This  is  the  unmistakable  meaning  and  intent  of  the  statute, 
for  it  is  optional  at  all  times  with  the  adjoining  owner 
whether  he  will  make  the  wall  one  in  common  or  not ;  and, 
if  he-  does  not  see  fit  so  to  do,  it  in  no  manner  changes  or 
abridges  the  right  of  the  owner  who  has  built.  Section  2998 
defines  in  part  the  rights  of  a  co-proprietor  who  builds  against 
a  wall  held  in  common,  and  declares  that  upon  the  request 
of  such  co-proprietor  the  person  building  the  wall  shall  make 
the  necessary  flues,  etc  The  flues  are  for  the  use  and  bene- 
fit of  such  co-proprietor,  and,  if  he  fails  to  request  them,  it 
is  manifest  that  he  cannot  complain,  or  insist  upon  using 
those  which  the  builder  of  the  wall  may  provide  for  his  own 
use.  If  this  be  true  as  to  co-proprietors,  it  certainly  must 
follow  that  one  who  is  not  a  co-proprietor  of  the  wall  at  the 
time  it  is  built  can  have  no  greater  rights ;  and  where,  as  in 
this  case,  no  request  was  made  for  such  flues,  we  are  of  opin- 
ion that  the  subsequent  builder  is  not  entitled  to  the-  use  of 
the  flues  built  only  for  the  convenience  and  use  of  the  other, 
unless  it  clearly  appears  that  such  use  will  in  no  way  be 
detrimental  to  the  other's  use  thereof.  Code,  section  3001 ; 
Bait  V.  Kelly,  78  N.  Y.  (Supp.)  142. 
The  judgment  is  affirmecL 


Dec.  190-1-j  Obtensok  v.  Sevbbson. 


Ebwin  Ostekson,  Appellee,  v.  O.  E,  Sevekson,  Aj 

DepoMtioDs;    wkitten  exceptions.    An  objection  to  a  depo 

1  cause  of  the  insufficiency  of  the  notice  should  be  overrul 
no  exceptions  were  filed  as  required  by  Code,  section  41 

Deeds:    triists:    parol  evidekcx.    A  deed  absolute  on  its 

2  reciting  a  consideration  cannot,  in  the  absence  of  fraud,  i 
by  parol  to  be  in  trust  for  the  grantor. 

Vendor's  Lien.    A  grantor  claiming  that  his  conveyance  w. 

3  tary  and  without  any  agreement  with  the  grantee,  caniK 
vendor's  lien  for  the  price. 

Appeal   from    Wmruesheik   District    OovH. —  Hon. 
HoBsoN,  Judge. 

Satdrbay,  Decbmbee  17,  1904. 

Thb  plaintiff  is  an  heir  of  Emily  Severson,  n 
intestate,  holding  the  legal  title  to  the  land  in  cont 
which,  with  other  lands,  was  deeded  to  her  by  her  1 
the  defeodant,  O.  R.  Severaon,  several  years  bei 
death.  This  is  a  suit  in  equity  to  confirm  the  plain 
terest  in  the  land,  and  for  a  partition  thereof.  The 
denies  the  delivery  of  the  deed  to  the  wife,  and  alle 
it  was  executed  in  trust  for  the  husband,  O.  R.  Seven 
was  without  consideration.  There  was  a  judgment 
iDg  tlie  plaintiff's  interest  in  the  land  and  ordering  p 
He  defendant  appeals. — Affirmed. 

E.  P.  Johrwon,  for  appellant. 

W.  M.  Strand  and  Frank  Sayre,  for  appellee. 

Shbewin,  J. —  Upon  the  trial  the  defendant 
to  the  use  6{  depositions  taken  within  the  State,  be- 
the  insufficiency  of  the  notice.     No  exceptions  to  tl 
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sitions  were  filed  as  required  by  section  4712  of  the  Code, 
and  the  objections  were  therefore  rightly  overruled.  Pilmer 
V.  Bank,  16  Iowa,  321. 

The  deed  from  the  defendant,  O.  K.  Severson,  to  his 
wife  is  absolute  in  form,  and  recites  a  consideration  of  $5,000 
paid  to  the  grantor.  That  an  express  trust  cannot  be  proven 
by  parol  is  well  settled.  Oregory  v.  Bowlshy,  115  Iowa, 
327 ;  Rogers  v.  McFarland,  89  Iowa,  286.  The  conveyance 
was  directly  from  Severson  to  his  wife  some  years  after  he 
had  purchased  and  acquired  the  title  £o  the  land,  hence  it  is 
not  a  case  for  the  application  of  the  rule  obtaining  where  a 
purchase  is  made  and  the  price  paid  by  one  and  the  title 
passes  to  another.  Oregory  v.  Bowlsby,  supra.  The  deed 
itself  precludes  parol  proof  of  want  of  consideration  for  the 
purpose  of  establishing  a  resulting  trust.  It  is  absolute  on 
its  face,  and,  though  there  may  not  have  been  any  consider- 
ation therefor,  it  recites  one,  and  the  presumption  is  con- 
clusive, in  the  absence  of  fraud,  that  the  grantee  is  to  take 
the  beneficial  estate,  and  the  recital  cannot  be  contradicted 
by  parol  evidence  of  a  different  agreement  Acker  v.  Priest, 
92  Iowa,  610;  Andrew  v.  Andrew,  114  Iowa,  524;  Gregory 
V.  Bowlsby,  supra. 

The  defendant  can  have  no  vendor's  lien  for  the  pur- 
chase price,  because  under  his  own  theory  of  the  case  there, 
was  never  any  agreement  to  pay  anything  therefor ;  in  other 
words,  his  entire  contention  is  that  the  conveyance  was  vol- 
untary on  his  part,  and  without  any  sort  of  an  agreement 
with  his  wife.  The  judgment  is  clearly  right,  and  it  is 
affirmed. 

The  appellee  filed  an  amended  abstract  of  some  thirty 
pages,  in  which  the  questions  and  answers  of  the  several  wit- 
nesses are  set  out  This  was  unnecessary,  and  the  appel- 
lant's motion  to  tax  the  cost  thereof  to  the  appellee  is  sus- 
tained to  the  extent  of  taxing  him  with  four-fifths  thereof. 
—  Affirmed. 
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William    Wattees,    Appellee,    v.    City    of    Wateeloo, 

Appellant. 

Defective  sidewalks:    election  of  causes.    A  plaintiff  may  plead  as 

1  many  causes  of  action  of  the  same  general  character  as  he  may 
possess  in  separate  cowits,  and  is  not  required  to  elect  under  which 
he  will  proceed. 

Proxiniate  cause.    Where  plaintiff  was  injured  from  a  fall  due  to  an 

2  alleged  defective  sidewalk  and  subsequently  sustained  other  in* 
juries  from  a  fall  on  another  street,  due  to  the  negligence  of  the 
city  in  failing  to  keep  the  walk  clear  of  snow  and  ice,  it  is  held 
that  the  relation  of  the  alleged  negligence  of  the  city  causing  the 
first  injury  to  the  latter  accident,  was  not  such  as  to  constitute  the 
former  the  natural  and  proximate  cause  of  the  latter. 
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12(}  m 

138  209! 

126  H 
140 


Appeal  from,  Black  Hawk  District  Court. —  Hon.  A.  S. 

Blaib,  Judge. 

Satubday,  December  17,  1904. 


Action  to  recover  damages  for  personal  injuries.  The 
petition  filed  was  in  two  counts.  In  the  first  count  the  claim 
was  made  that  on  December  24,  1900,  as  plaintiff  was  pass- 
ing over  a  sidewalk  on  Bridge  street,  one  of  the  public  streets 
in  the  defendant  city,  and  in  the  exercise  of  due  care,  he  was 
thrown  to  the  ground  by  a  defect  negligently  allowed  by  the 
city  to  exist  in  such  sidewalk ;  that  in  falling  his  head  struck 
violently  upon  the  pavement,  resulting  in  injuries  to  his  head 
and  bi*ain,  a' shock  to  his  nervous  system,  and  an  injury  to 
the  auditory  nerves.  In  the  same  count  the  further  allega- 
tion is  made  that  subsequently,  and  about  January  17,  1901, 
while  plaintiff  was  returning  home  from  work,  his  head  l)e- 
came  somewhat  dizzy  as  a  result  of  his  fall  in  December,  and, 
without  fault  on  his  own  part,  he  fe|l  upon  the  sidewalk  on 
his  face,  striking  upon  his  right  eye,  completely  destroying 
his  sight,  making  it  necessary  to  have  said  eye  removed,  and 
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causing  great  injury  to  his  head,  brain,  and  nervous  system. 
In  the  second  count,  it  was  alleged  that  on  and  prior  to  Janu- 
ary 17,  1901,  the  defendant  city  had  negligently  allowed 
ice  and  snow  to  accumulate  on  the  sidewalk  on  Chestnut 
street  in  said  city,  which  ice  and  snow  by  thawing  and  freez- 
ing had  become  irregular  and  rough  of  formation,  with  many 
sharp  projections,  making  passage  over  same  both  diflScult 
and  dangerous.  It  is  then  alleged  that,  on  the  day  named, 
plaintiff,  while  passing  over  said  walk,  and  in  the  exercise 
of  due  care,  slipped  on  the  icy  surface  and  fell,  striking  his 
right  eye  upon  the  rough  and  irregular  formation,  com- 
pletely destroying  the  sight  thereof,  and  that  he  was  other- 
wise injured  in  his  head,  brain,  and  nervous  system.  Upon 
coming  in,  the  defendant  moved  the  court  that  plaintiff  be 
required  to  elect  upon  which  count  of  his  petition  he  would 
proceed,  and  this  for  the  reason  that  such  counts  were  in- 
consistent with  each  other.  The  motion  was  overruled,  and 
thereupon  the  defendant  answered,  denying  generally.  On 
the  trial  plaintiff  introduced  evidence  relating  to  both  acci- 
dents alleged.  The  defendant  objected  to  all  testimony  as 
to  the  January  accident  as  incompetent  and  immaterial, 
which  objections  were  overruled.  At  the  close  of  all  the 
evidence  the  defendant  moved  for  a  directed  verdict,  one  of 
the  grounds  of  the  motion  being  that  no  negligence  on  the 
part  of  the  city  had  been  shown  in  connection  with  the  Chest- 
nut street  walk,  and  this  motion  was  overruled.  In  sub- 
mitting the  case  to  the  jury,  the  court  by  special  instruction 
withdrew  from  consideration  the  second  count,  the  reason 
therefor  being  stated  *'  that  the  evidence  fails  to  show  knowl- 
edge on  the  part  of  the  city  of  the  cx)ndition  of  the  walk,  and 
plaintiff  has  failed  in  said  count,"  The  trial  resulted  in  a 
verdict  and  judgment  in  favor  of  plaintiff,  and  the  defendant 
appeals. — Reversted, 

Miller  &  WilVmms,  for  appellant. 

Reed  &  Ttdhill,  for  appellee. 
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Bishop,  J. —  Appellant  complains  of  the  ruling  of  the 
court  upon  its  motion  to  require  plaintiff  to  elect  as  between 
the  coimts  of  his  petition.  We  think  there  was  no  error.  A 
1.  elbctiom  o»    separate  cause  of  action  was  pleaded  in  each 

CAUSES.  count  and  certainly  under  our  Practice  Code 

a  plaintiff  may  plead  as  many  causes  of  action  of  the  same 
general  character  as  he  may  possess. 

II.  In  the  fourteenth  paragraph  of  the  charge  the  court 
told  the  jury,  in  substance,  that  if  the  plaintiff  received  an 
injury  in  December,  1900,  as  allied,  one  of  the  effects  of 
2  Ptoximatk      which  was  Occasional  spells  of  dizziness ;  and, 

cADsi.  further,  if  on  January  17,  1901,  while  on  his 

way  home  he  became  dizzy,  and  this  was  the  result  of  his 
previous  fall  and  injury,  and  because  thereof  he  fell  and 
sustained  injury  as  alleged,  and  that  he  would  not  have  so 
fallen  but  for  such  dizziness  —  then  in  law  the  last  fall  would 
be  the  result  of  the  first  fall,  unless  an  adequate  intervening 
cause  for  such  last  fall  was  found  by  the  jury.  In  the  fif- 
teenth paragraph  an  intervening  cause  is  defined  as : 

A  cause  which  intervenes  between  a  first  and  subse- 
quent act  which  produced  the  last  effect;  but  to  relieve  the 
wrongdoer  from  the  effects  of  his  first  act  which  it  is  claimed 
caused  the  last  result,  the  intervening  cause  must  be  an  ade- 
quate one.  The  intervening  cause,  if  any,  in  this  case  is  that 
which  caused  the  fall  of  plaintiff  on  Chestnut  street,  viz.,  the 
alleged  unsafe  condition  of  the  walk  at  that  place.  You  are 
instructed  that  if  the  condition  of  that  walk  on  Chestnut 
street  was  such  that  it  would  probably  have  caused  the  fall 
of  plaintiff  while  in  the  exercise  of  ordinary  care  himself, 
independent  of  the  fact,  if  it  be  a  fact,  that  plaintiff  was 
dizzy  at  the  time,  then  it  would  be  an  adequate  intervening 
cause,  and  the  injury  at  that  place  and  time  would  not  be 
the  natural  result  of  the  fall  of  plaintiff  on  the  24th  of  De- 
cember, in  which  case  the  defendant  will  not  be  liable  for 
said  last  fall  as  the  result, of  the  first  fall. 

The  giving  of  such  instructions  is  assigned  as  error. 
And  it  is  the  contention  of  counsel  for  appellant  that  in  no 
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event  was  there  warrant  for  a  finding  that>  as  between  the 
alleged  negligence  in  December  and  the  fall  and  injury  in 
January,  the  relation  was  such  as  to  give  character  to  the 
former  as  the  natural  and  proximate  cause  of  the  latter. 
This  contention,  we  think,  must  be  sustained.  For  the  pur- 
poses of  the  present  consideration,  it  may  be  assumed  that 
the  December  fall  was  brought  about  by  negligence  on  the 
part  of  the  defendant  city;  that,  as  a  direct  result  of  such 
fall,  plaintiff  was  subjected  to  occasional  spells  of  dizziness ; 
that  he  was  suddenly  seized  with  such  a  spell  on  the  occa- 
sion of  his  January  accident;  and  that  while  thus  afflicted, 
and  in  attempting  to  save  himself  by  sitting  down,  he  slipped 
and  fell,  with  the  result  as  alleged  by  him.  Such  fact  as- 
sumption, it  will  be  observed,  comprehends  the  entire  case 
as  related  to  the  instructions  of  which  complaint  is  made. 
Now,  clearly  enough,  an  approval  of  such  instructions  — 
and  they  may  be  considered  together  —  would  necessitate 
our  reaching  the  conclusion,  evidently  reached  by  the  trial 
court,  that  the  facts  warranted  a  finding  to  the  effect  that  a 
direct  and  unbroken  causal  relationship  existed  between  the 
alleged  negligence  of  December  and  the  accident  of  January, 
and  that  the  result  as  complained  of  was  one  that  ought  rea- 
sonably to  have  been  anticipated  by  the  defendant.  This 
we  are  unable  to  do.  In  the  law  of  negligence  it  is  funda- 
mental doctrine  that  the  injury  and  damage  alleged  must 
be  shown  to  have  been  the  natural  and  direct  or  proximate 
consequence  of  the  wrongful  act  complained  of,  and  the  direct 
or  proximate  consequences  of  a  wrongful  act  are  those  that 
immediately  follow  upon  its  commission.  This  is  not  to  be 
taken  as  saying  that  the  term  "  proximate  "  as  used  in  this 
connection  must  be  understood  as  meaning  closeness  or  near- 
ness in  point  of  time,  or  in  the  physical  sequence  of  events ; 
it  means  closeness  or  nearness  in  point  of  causal  relation. 
Watson  on  Personal  Injuries,  section  32.  In  general  terms, 
it  mav  be  said  to  be  the  rule  of  the  cases  that  the  cavsa 
proxima  is  sufficiently  established  if  the  facts  are  so  far  con- 
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nected  in  orderly  sequence  as  that  it  can  be  fairly  said  that, 
in  the  absence  of  the  cause  alleged,  the  injury  and  damage 
complained  of  would  not  have  occurred.  Limmg  v.  Bait- 
way,  81  Iowa,  246;  McClain  v.  Gardon  Orove,  83  Iowa, 
235 ;  Ward  v.  BoAlway^  97  Iowa,  50 ;  Parmenter  v.  Marion, 
113  Iowa,  297.  It  follows  as  a  matter  of  course  that,  when 
the  line  of  causation  has  been  broken  by  the  intervention  of 
some  eflBcient,  independent  cause,  such  intervening  cause 
must  be  accepted  as  the  proximate  cause,  and  in  an  action 
against  the  original  wrongdoer  the  law  will  not  undertake  to 
further  pursue  the  question  or  resulting  damage.  To  avail 
the  original  wrongdoer  as  a  defense,  however,  the  intervening 
cause  must  be  both  independent  and  responsible  of  itself. 
To  quote  from  a  learned  author :  "  The  true  conception  is 
that  the  train  of  causes  is  not  broken,  so  as  to  relieve  the 
originator  of  the  first  cause  from  responsibility  for  the  re- 
sult, unless  the  independent  cause  which  intervened  was,  of 
itself,  Bufiicient  to  produce  the  result,  in  which  case  the  law 
regards  it,  and  not  the  antecedent  cause,  as  the  proximate 
cause."     Thompson  on  Negligence,  section  54  (2d  Ed.). 

In  many  of  the  cases  it  is  stated  —  and  we  think  the 
statement  sound  upon  reason  as  well  as  authority  —  that  the 
test  of  proximate  cause  is  whether  the  injury  and  damage 
exhibited  are  such  in  character  as  that,  in  view  of  the  cause 
originally  set  in  motion,  such  injury  and  damage  ought  to 
have  been  apticipated  as  likely  to  occur.  This,  indeed,  is 
but  a  reiteration  of  a  principle  which  runs  through  the  law 
of  torts  generally.  One  is  held  to  a  responsibility  for  the 
natural  and  probable  consequences  of  his  acts,  because  such 
are  conclusively  presumed  to  have  been  within  his  intention. 
He  cannot  be  held  to  answer  for  results  not  within  the  proba- 
ble, and  hence,  in  the  exercise  of  reasonable  care,  could  not 
have  been  foreseen.  That  the  particular  injury  complained 
of  in  a  given  case  was  nnthought  of  by  the  wrongdoer,  and 
hence  not  foreseen  in  point  of  fact,  is,  of  course,  immaterial. 
If  within  the  probable,  he  cannot  be  heard  to  assert  a  want 
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of  intention.  Doyle  v.  Railway,  77  Iowa,  607;  Gifmz  v. 
Railway,  119  Iowa,  611 ;  Christianson  v.  Railway,  67  Minn. 
94  (69  N.  W.  Rep.  640);  Hill  v.  Winaor,  118  Mass.  251; 
Railway  v.  Kellogg,  94  U.  S.  469  (24  L.  Ed.  256).  That 
it  is  not  always  easy  to  trace  the  line  of  causation  must  be 
apparent.  It  may  be  said,  indeed,  that  the  books  are  replete 
with  cases  which  tend  to  confuse  rather  than  to  make  clear. 
Manifestly  the  question  is  not  one  of  science  or  of  legal 
knowledge ;  it  is  to  be  determined  in  each  case  as  a  fact,  and 
this  in  view  of  the  attending  circumstances  of  fact  Railway 
V.  Kellogg,  supra.  And,  invoking  a  familiar  rule,  where  the 
circumstances  are  such  that  reasonable  minds  may  reach  dif- 
ferent conclusions,  the  question  is  one  for  the  jury;  other- 
wise it  is  to  be  determined  by  the  court.  As  each  case  will 
present  fact  conditions  varying  in  greater  or  less  degree  from 
others,  which  have  arisen,  it  follows  of  necessity  that  a  de- 
termination in  each  must  be  made  largely  to  rest  upon  its 
own  facts. 

I  Now,  that  it  might  have  been  foreseen  that  a  personal 
injury  such  as  was  sustained  by  plaintiff  in  his  fall  in  De- 
cember would  be  followed  by  consequences  more  or  less  grave 
in  character,  is,  of  course,  not  open  to  question.  Among 
these,  naturally,  would  be  pain  and  suffering,  physical  and 
mental;  the  impairment  or  loss  of  any  of  the  functions  of 
the  body,  and  even  insanity  or  death,  might  be  expected  as 
among  the  probable  results.  So,  too,  inherent  "in  an  injury 
thus  sustained  are  the  probable  effects  upon  the  future  career 
of  the  person  injured,  such  as  the  ability  to  attend  to  the 
duties,  and  to  enjoy  the  comforts  and  pleasures  of  life,  and, 
as  well,  the  direct  and  unavoidable  tendency,  in  view  of  the 
extent  and  character  of  his  injury,  to  expose  him  to  the  out- 
ward annoyances  and  dangers  of  life.  These,  all  being 
within  the  limits  of  probable  expectation,  are  to  be  considered 
as  direct  or  proximate  result?,  fit  is  not  to  be  understood, 
however,  that  a  cause,  proximate  in  itself,  loses  its  charac- 
ter ns  such  because  in  proceeding  to  a  result  naturally  to  be 
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expected  therefrom  —  and  which  result  is  in  fact  complained 
of  —  it  may  be  joined  by  other  and  independent  or  con- 
curring causes,  and  thus  aided  in  the  accomplishment  of  such 
result  In  all  such  cases,  if  the  line  of  causation  is  not 
broken,  the  original  wrongdoer  will  remain  liable.  Liming 
V.  Railway,  supra;  Gould  v.  Schermer,  101  Iowa,  582; 
Harvey  v.  Clarinda,  111  Iowa,  528;  Osborne  v.  Van  Dyke, 
113  Iowa,  557.  Obviously,  however,  it  is  quite  a  different 
thing  to  say  that  a  result  having  no  direct  causal  relation 
with  the  negligent  act  complained  of,  but  proceeding  from 
a  source  wholly  independent  thereof,  must  be  held  to  come 
into  proximate  relation  with  the  original  negligent  act  be- 
cause aided  in  some  way  by  one  or  more  of  the  results  flowing 
from  such  original  act.  This  would  be  to  indefinitely  ex- 
tend the  boundaries  of  the  field  of  reasonable  expectation  . 
beyond  the  limits  of  the  probable,  and  wbuld  be  not  only 
without  warrant  in  reason,  but  against  the  clear  weight  of 
authority.  In  principle  the  following  cases  lend  support  to 
the  conclusion  reached  by  us:  Scheffer  t\  Railway,  105 
U.  S.  249  (26  L.  Ed.  1070)  ;  Doggett  v.  Railway,  78  N.  C. 
305;  Hargous  v.  Ablan,  5  Hill.  474;  Shugart  v.  Egan,  83 
111.  56  (25  Am.  Eep.  359) ;  Spaulding  v.  Winslow,  74  Me^ 
528. 

We  are  made  aware  that  a  holding,  seemingly  at  vari- 
ance with  our  conclusion,  was  reached  by  the  Wisconsin  court 
in  the  case  of  Weiting  v.  Town,  77  Wis.  523  (46  X.  W.  879). 
In  that  case  the  negligence  charged  was  a  highway  defect 
which  had  resulted  in  plaintiff's  leg  being  broken.  On  the  trial 
it  was  made  to  appear  that  subsequently  a  buggy  in  which 
plaintiff  was  riding  was  overturned,  resulting  in  a  rebreaking 
of  his  leg.  The  trial  court  charged  the  jury,  in  substance, 
that  if  the  overturning  of  the  buggy  was  'without  negligence, 
and  it  being  found  that  the  second  breaking  of  plaintiff's  leg 
would  not  have  occurred  but  for  the  weakened  condition 
thereof  consequent  upon  the  previous  accident,  the  recovery 
might  include  the  damages  preceding  directly  from  such  sec- 
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end  breaking.  The  instruction  thus  given  was  approved, 
without  any  statement  of  reasons,  or  discussion  of  the  prin- 
ciple involved,  the  court  resting  its  holdings  upon  the  au- 
thority of  Brovm  v.  Railway,  54  Wis.  342  (11  N.  W.  Rep. 
356,  911,  41  Am.  Rep.  41),  and  Railway  v.  Kellogg,  94 
IT.  S.  475  (24,  L.  Ed.  256).  In  our  view,  the  variance  in 
the  facts  involved  make  it  doubtful,  to  say  the  least,  if  any 
support  for  such  holding  can  be  found  in  the  cases  upon 
which  it  is  based.-  But  should  we  admit  of  soundness  in  the 
holding  —  and  we  do  not  —  the  case  upon  its  facts  is  easily 
distinguishable  from  the  case  we  have  before  us.  Here  the 
immediate,  and  hence  the  proximate,  cause  of  the  fall  sus- 
tained by  plaintiff  in  January,  and  from  which  the  injury 
complained  of  proceeded,  was  his  slipping  upon  the  icy  walk. 
At  most,  the  dizziness  consequent  upon  the  December  fall 
gave  rise  to  a  necessity  for  sitting  down;  it  did  not  cause 
plaintiff  to  slip  and  fall,  these  being  caused  wholly  by  the 
condition  of  the  walk.  Moreover,  the  injury  to  plaintiff's 
eye,  being  the  particular  injury  here  complained  of,  was 
wholly  unrelated  to  any  injury  sustained  as  the  direct  result 
of  the  December  accident 

Without  further  extending  this  opinion,  we  conclude, 
for  the  reasons  stated,  that  the  giving  of  the  instruction* 
complained  of  was  error.  Other  errors  assigned  are  not 
likely  to  again  arise.  It  follows  that  the  judgment  must 
be  reversed,  and  the  cause  remanded  for  a  new  trial. — Re- 
versed. 


J^  JoS  J-   A*   Qallaher,   Administrator,   substituted   plaintiff   for 

126  604  J.  H.  Gallaher,  Deceased,  Appellant,  v.  Henry  Gar- 

}^  471  LAND,  Jr.,  Treasurer,  et  ai..,  Appellees. 

Street  improvement:    abOtttng  property:    vaudity  of  assessment. 

1    Where  a  city  has  authority  only  to  gravel  a  street  at  the  expense 

of  abutting  property,  and  in  connection  therewith  incurs  and  as- 
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sesses  against  the  property  an  expense  for  grading,  which  is  un- 
necessary for  the  purpose  of  graveling  and  there  is  no  way  of  sep- 
arating such  expense,  the  assessment  is  void  in  toto. 

Same.    Where  the  published  notice  of  a  street  improvement  does  not 

2  correspond  with  the  ordinance  and  resolution,  or  the  notice  for 
proposals  for  bids  does  not  cover  the  existing  situation,  an  assess- 
ment of  abutting  property  for  the  cost  is  void. 

Assessment:    waiver  of  objection.    A  property  owner  who  has  no 

3  knowledge  that  the  cost  of  grading  a  street  is  to  be  assessed  against 
his  property  does  not  waive  objection  thereto  by  failing  to  protest 
as  the  work  goes  on. 

Same.    Where  an  assessment  is  void,  failure  to  object  to  the  proceed- 

4  ing  before  the  city  council  will  not  preclude  a  suit  to  restrain 
collection  thereof. 

Tender.    Where  an  assessment  is  void  or  where  it  does  not  appear 

5  what  portion  of  the  same  might  have  been  legally  assessed,  a  ten- 
der thereof  is  not  required  to  maintain  a  suit  to  restrain  the  col- 
lection. 

Appeal  from  Oreene  District  Court. —  Hon.  F.  M.  Powers, 

Judge. 

Saturday,  December  17,  1904. 

Suit  in  equity  to  enjoin  the  sale  of  certain  lots  by  de- 
fendant Garland,  county  treasurer,  for  the  amount  of  assess- 
ments levied  against  them  by  the  city  council  of  the  city  of 
Jefferson  for  grading,  graveling,  and  macadamizing  streets 
in  front  thereof.  The  trial  court  dismissed  the  petition,  and 
plaintiff,  Gallaher,  appealed.  After  the  appeal  was  taken, 
plaintiff  died,  and  his  administrator  has  been  substituted. 
—  Reversed. 

Gallaher  &  Orahaan,  for  appellant.^ 

Wilson  &  Albert,  for  appellees. 

theni,  but,  as  one  seems  to  be  sufficient  to  sustain  plaintiff's 

Dbemer,  C.  J. —  Many  reasons  are  presented  why  the 

lots  should  not  be  sold  to  pay  the  assessments  levied  against 
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action,  we  shall  consider  but  that  one.  The  city  council  of 
the  city  of  Jefferson  passed  a  resolution  for  grading  and 
graveling  certain  of  its  streets.  Notice  of  a  graveling  reso- 
lution was  given  as  provided  by  law,  and  the  time  and  place 
fixed  for  the  lodging  of  objections  thereto.  No  objections 
having  been  filed,  the  proposition  was  finally  adopted,  and 
it  was  ordered  that  the  expense  of  the  improvelnent  be  taxed 
to  the  abutting  property.  Notice  for  bids  for  the  graveling 
of  the  streets  was  thereupon  given,  and  bids  were  received 
at  the  time  fixed  in  the  notice ;  and  the  contract  for  the  work, 
including  the  grading  of  the  streets,  was  awarded  different 
contractors.  The  original  contracts  are  before  us,  and  they 
provide  for  the  payment  of  an  omnibus  sum  for  doing  the 
work  of  grading  and  graveling  the  streets.  One  was  for  the 
sum  of  $177  and  the  other  for  $350.  Thereafter  a  resolu- 
tion was  passed  to  the  effect  that  the  cost  of  graveling  and 
sub-grading  be  taxed  to  abutting  property.  Notice  thereof 
was  given,  and  a  time  fixed  therein  for  those  who  were  inter- 
ested to  appear  and  file  objections.  No  one  appearing,  the 
cost  of  the  entire  work  was  assessed  against  abutting  prop- 
erty according  to  lineal  frontage.  These  taxes  were  certified 
to  the  county  authorities  as  by  law  provided,  and  the  county 
treasurer  was  about  to  sell  plaintiff's  lots,  which  abutted  on 
the  improved  street,  for  the  amount  of  the  assessments  levied 
against  them,  when  this  action  was  brought.  It  appears 
without  controversy  that  not  only  the  resolutions  passed  by 
the  city,  but  the  contracts  made  for  the  improvement,  con- 
templated and  provided  for  the  grading  or  cutting  down  of 
the  streets  in  some  cases  as  much  as  fourteen  inches,  and  in 
other  places  there  was  to  be  a  substantial  fill  to  bring  the 
street  to  the  established  grade.  This  grading  was  much 
more  than  was  necessary  to  make  way  for  the  graveling,  and 
was  done  for  the  purpose  of  bringing  the  streets,  when  grav- 
eled, to  the  established  grade.  Plaintiff^s  intestate  did  not 
appear  before  the  city  council,  because  he  did  not  understand 
that  the  grading  of  the  streets  was  to  be  included  in  th^ 
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Improvement,  and  had  no  idea  that  an  attempt  would  be 
made  to  charge  him  therewith,  until  after  the  work  was  com- 
pleted. Kone  of  the  published  notices  indicated  that  grad- 
ing of  the  streets  at  the  expense  of  abutting  property  owners 
was  proposed.  They  all  referred  simply  to  the  graveling  of 
the  streets.  Plaintiff's  intestate  offered  to  pay  his  proportion 
of  the  expense  of  graveling  the  streets,  and  during  the  trial 
renewed  his  offer,  but  both  were  refused.  He  did  not,  as 
we  have  said,  at  any  time  appear  before  the  council  to  object 
either  to  the  improvement  or  to  the  assessment  against  his 
property. 

The  city  had  no  authority  to  do  any  grading  of  its 
streets,  except  such  as  was  necessary  for  the  purpose  of  re- 
ceiving the  gravel,  and  to  charge  the  expense  thereof  to  abut- 
1.  Abutting  ^^S  property  owners,  and  in  so  far  as  it  at- 
7<St^^'  a?"  tempted  to  do  so  its  action  was  void.  Code, 
(RffiHwit  section  792;  Allen  v.  City  of  Davenport^  107 
Iowa,  90,  and  cases  cited.  However,  its  entire  scheme  con- 
templated a  grading  of  the  streets  to  bring  them  to  the  estab- 
lished grade,  as  well  as  graveling;  and  its  proposal  for  bids, 
the  bids  themselves,  and  the  final  contracts,  provided  for  the 
doing  of  this  work.  The  bids  were  for  a  lump  sum,  as  also 
were  the  contracts;  and  there  is  no  certain  way  of  telling 
how  much  of  the  contract  prices  was  for  subgrading  and 
graveling,  for  which  the  abutting  property  might  be  charged, 
and  how  much  for  grading  proper,  which  the  city  could  do 
at  its  own  expense  only.  Indeed,  the  contract  for  doing 
the  work  for  which  the  city  might  lawfully  charge  abutting 
property  was  not  let  to  the  lowest  bidder  or  bidders,  as  by 
statute  required,  and  there  is  no  way  of  telling  how  much 
may  be  legitimately  t^xed  against  abutting  property.  An 
attempt  to  do  so  by  oral  evidence  was  made,  but  it  was,  of 
course,  a  practical  failure,  and  the  assessments  were  not 
made  on  that  basis.  If  there  were  any  accurate  method 
whereby  to  establish  the  cost  of  the  improvement  for  which 
plaintiff^s  property  might  properly  be  assessed,  there  yet 

Vou  126  I  A.— 14 
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would  remain  several  objections  to  the  actions  of  the  city 
council,  which  are  fatal  to  the  assessments.  It  had  no  power 
to  make  such  omnibus  contracts,  and  no  right  to  include  grad- 
ing with  the  graveling  of  its  streets  in  such  a  manner  as  that 
the  graveling  and  necessary  subgrading  proposition  could 
not  be  let  to  the  lowest  bidder  therefor.  If  there  were  any 
way  of  divorcing  the  legal  from  the  unauthorized  acts  of  the 
council,  we  might  perhaps  sustain  an  assessment  for  the 
proper  amount,  as  against  this  objection;  but  such  an  attempt 
would  be  pure  guesswork,  for  the  city  at  no  time  treated  the 
improvements  as  separate  and  distinct.  Dyer  v.  Chase,  52 
Cal.  441 ;  In  re  Public  School,  75  N.  Y.  324. 

Again,  the  published  notices  did  not  correspond  with 
the  ordinances  and  resolutions ;  nor  did  the  notices  for  pro- 
posals for  bids  cover  the  situation  as  it  then 

2.  Samb. 

existed.     This  of  itself  is  a  fatal  defect 
But  it  is  argued  that  plain tiiPs  intestate  waived  all  ob- 
jections by  standing  by  and  seeing  the  work  done  without 
protest.     Had  he  known  that  there   would  be  an  attempt 

made  to  charge  his  property  with  the  expense 
waiver  of  ob-  of  grading,  this  might,  perhaps,  be  true ;  but 

the  evidence  shows  affirmatively  that  he  did  not 
know  of  this  fact ;  hence  there  was  and  can  be  no  waiver. 

Further,  it  is  argued  that,  as  he  did  not  appear  before 
the  city  council  and  object  to  its  action  in  the  premises,  he 
cannot   now  proceed   in   equity.     If  the   assessments   were 

void,  he  was  not  bound  to  appear  and  object, 

but  might  proceed  in  equity  after  the  illegal 
assessments  were  made.  C,  M.  &  8t,  P.  R.  R.  v.  Phillips, 
111  Iowa,  377.  That  they  were  void,  is,  we  think,  apparent 
from  what  has  already  been  said.  The  city  had  no  authority 
to  proceed  as  it  did. 

Again,  it  is  contended  that,  as  plaintiff  did  not  offer  to 
pay  the  amount  which  might  properly  be  assessed  against 
him,  his  action  vnll  not  lie.     There  are  two  answers  to  this. 
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The  first  is  that  he  did  offer  to  pay  whatever  amount  could 

properly  be  taxed  against  his  property,  and 
the  second  is  that  there  is  no  means  of  show- 
ing what  amount  he  should  pay.  The  matters  were  so  inter- 
mingled that  it  is  impossible  to  say  what  amount  should  be 
taxed.  Moreover,  the  defendants  did  not  make  any  showing 
as  to  what  amount  plaintiff's  intestate  should  pay.  In  AUen 
V.  Davenport,  supra,  and  other  like  cases,  relied  upon  by  ap- 
pellees, the  assessments  and  contracts  were  separately  made ; 
and  the  exact  amount  of  the  legal  assessment  could  be  easily 
determined.  Aside  from  this,  the  entire  proceedings  were 
void,  for  the  reasons  stated,  and  plaintiff  was  not  bound  to 
.  tender  anything  before  bringing  his  action. 

Whether  or  not  action  may  be  had  against  the  property 
or  the  owners  thereof  on  a  reassessment,  or  on  the  basis  of 
quantum  meruit,  we  shall  not  now  attempt  to  decide.  There 
were  such  defects  in  the  proceedings  that  plaintiff's  intestate 
was  entitled,  to  enjoin  the  sale  of  his  property  for  the  invalid 
assessments.  The  decree  is  therefore  reversed,  and  the 
cause  remanded  for  further  proc^dings  in  harmony  with 
this  opinion. 

Reversed  and  remanded.  JU    jn 

126      21  ij 
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Henry  Tschohl,  John  Tschohl  and  Joseph  Voot,  Ap- 
pellees, V.  The  Machinery  Mutual  Insurance  Asso- 
ciation, Appellantw^ 

New  trial:    discretion  :    evidence.    The  granting  of  a  new  trial   is 

1  peculiarly  a  matter  of  discretion  with  the  trial  court  and  in  the 
absence  of  a  showing  of  its  abuse  the  ruling  will  not  be  disturbed. 
Evidence  considered  and  held  insufficient  to  show  an  abuse  of  dis- 
cretion. • 

New  trial:    application.    An  application  for  a  new  trial  based  on  a 

2  supposed  agreement  with  counsel,  which  fails  to  allege  that  the 
agreement  was  not  performed,  is  insufficient. 

New  trial:    showing  of  defense.    An  application  for  a  new  trial  after 

3  judgment  by  default  must  set  forth  a  good  defense  to  the  action. 
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Appeal  from  Clayton  District  Court, —  Hon.  L.  E.  Fel- 
lows, Judge. 

Saturday,  Decehbeb  17,  1904. 

Appeal  from  an  order  denying  defendant's  petition  for 
new  trial. —  Affirmed. 

W.  N.  Birdsall  and  V.  T.  Price,  for  appellant. 

W.  C,  Lewis  and  2).  D.  MwpJuy,  for  appellees. 

Weaver,  J. —  The  petition  for  a  new  trial  was  filed 
after  the  term  at  which  a  judgment  was  rendered  in  favor 
of  plaintiffs,  and  is  based  on  a  showing  that  appellant's  prin- 
cipal attorney  engaged  to  try  the  cause  in  its  behalf  was  in- 
ill  health,  and  was  relying  upon  an  agreement  of  plaintiffs^ 
counsel  to  notify  him  when  the  cause  was  assigned  for  trial, 
and  that  by  reason  of  the  counsel's  sickness  as  aforesaid,  and 
his  reliance  upon  the  understanding  with  the  attorney  on 
the  other  side,  he  failed  to  appear,  and  judgment  went  against 
aj)pellant  by  default  The  trial  court  heard  the  testimony 
offered  in  support  of  the  petition,  and  refused  to  reopen  the 
case.  As  we  have  had  frequent  occasion  to  remark,  the 
granting  and  refusing  of  applications  for  new  trial  are  mat- 
ters so  peculiarly  within  the  discretion  of  the  trial  court  we 
will  not  interfere  with  its  order  unless  it  appear  that  such 
discretion  has  been  abused.  The  record  does  not  disclose 
such  a  case.  In  the  first  place,  the  petition  itself,  if  we  take 
for  granted  all  it  alleges,  does  not  show  good  ground  for  the 
setting  aside  of  the  judgment  entered.  The  allegation  of 
sickness  is  not  that  counsel  was  thereby  wholly  unable  to  at- 
tend to  his  business,  but  that  he  was  unable  "  to  give  full 
and  careful  attention  to  business."  Tn  his  testimony  he  says 
that  at  the  date  of  the  judgment  he  was  confined  to  his  house 
probably  half  the  time,  and,  while  going  to  his  office  at  in- 
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tervals,  was  under  the  doctor's  care.  It  is  quite  manifest, 
however,  that  had  he  deemed  it  necessary  or  advisable  he 
could  have  informed  the  court  of  his  condition  and  asked  for 
time,  or,  if  necessary,  could  have  secured  the  aid  of  other 
counsel  in  preparing  and  presenting  a  motion  for  continu- 
ance. 

The  allegation  of  his  reliance  upon  the  supposed  agree- 
ment with  opposing  counsel  is  also  unavailing,  for  the  peti- 
tion nowhere  states  that  the  expected  notice  was  not  in  fact 
given.  It  is  to  be  said,  also,  that  while  the  claim  concern- 
ing this  agreement  is  doubtless  made  in  perfect  good  faith, 
the  testimony  appears  to  indicate  that  the  understanding 
which  existed  between  counsel  had  reference  only  to  a  former 
term  of  court,  and  that  the  subsequent  reliance  thereon  by  the 
attorney  for  appellant  was  the  result  of  a  misapprehension  on 
hia  part. 

A  further  and  sufficient  reason  for  upholding  the  order 
appealed  from  is  to  be  found  in  the  failure  of  the  appellant 
to  make  any  sufficient  showing  of  a  good  defense  to  the 
plaintiffs  claim. 

The  order  refusing  a  petition  for  new  trial  is  affirmed. 


Rudolph  J.  Allen,  Appellee,  v.  The  Chicago,  Milwau- 
kee &  St.  Paul  Railway  Company,  Appellant. 

Negligence:  pleading:  instruction.  Where  the  only  negligence 
1  charged  was  want  of  care  on  the  part  of  the  engineer  in  failing 
to  observe  an  order  and  in  running  his  train  at  such  speed  as  to 
make  a  sudden  stop  necessary,  and  the  evidence  showed  that  a 
sudden  stoppage  of  the  train  was  justified  by  the;  emergency,  an 
instruction  that  for  plaintiff  to  recover  he  must  establish  by  a 
preponderance  of  evidence  that  while  in  the  discharge  of  his  duties 
as  brakeman  he  was  thrown  from  the  train  and  injured,  without 
fault  on  his  part,  by  the  negligence  of  the  engineer  in  making  a 
violent  stoppage  of  the  train,  was  error. 
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Negligence:    evisbncel    In  an  action  for  injury  to  a  brakeman,  the 
2    evidence  is  considered  and  held  insufficient  to  support  a  submission 
on  the  theory  that  the  engineer  was  negligent  in  suddenly  step- 
ping his  train. 

Appeal  from  Fayette  District  Court. —  Hon.  A.  N.  Hobson, 

Judge. 

Satubday,  December  17^  1904. 

Action  to  recover  damages  for  a  personal  injury.  At 
the  time  of  the  accident  of  which  he  complains,  plaintiff  was 
in  the  employ  of  defendant  in  the  capacity  of  head  brake- 
man  on  a  freight  train.  The  train  was  composed  of  an 
engine  and  fifteen  cars,  and  was  running  as  an  extra  between 
Jackson  Junction  and  Calmar.  At  Jackson  Junction  the 
conductor  and  engineer  of  the  train  received  orders  to  look 
out  for  a  work  train  on  the  track  between  the  junction  and 
Ft.  Atkinson,  the  next  station.  The  petition  was  in  two 
counts.  The  substance  of  the  allegations  of  the  first  count 
respecting  the  happening  of  the  accident  and  the  negligence 
out  of  which  the  same  arose  are  as  follows:  That  when  near 
Ft.  Atkinson  the  train  came  suddenly  upon  a  work  train,  con- 
sisting of  an  engine,  several  cars,  and  a  pile  driver,  standing 
upon  the  track;  that  upon  coming  in  view  of  such  obstruc- 
tion the  engineer  gave  the  whistle  signal  for  brakes,  to  which 
plaintiff,  who  was  riding  in  the  cab  of  the  engine,  at  once 
responded;  and  that,  "while  thus  acting,  plaintiff's  co-em- 
ployes^ on  said  train,  in  their  efforts  to  stop  the  same  and 
thus  prevent  a  collision  with  the  said  obstruction,  caused  an 
imusual  lurch  or  jar  of  said  train,"  whereby  he  was  forci- 
bly thrown  from  the  car  upon  which  he  was  attempting  to 
set  brakes,  and  injured.  Fillrther,  it  is  said  that  the  defend- 
ant was  negligent,  causing  his  injury,  for  that  the  engineer 
of  the  train,  having  been  advised  of  the  existence  of  said 
work  train  on  the  track,  and  having  been  ordered  to  "  pro- 
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tect  yourself  against  work  train,"  failed  to  notify  plaintiff 
of  said  order,  as  it  was  his  duty  to  do,  and 

Did  run  and  operate  his  engine  and  train  *  *  •* 
without  protecting  himself  or  train  against  said  obstruction, 
and  did  negligently  and  without  care  on  his  part,  and  in 
violation  of  said  order,  run  and  operate  said  train  around  a 
curve  and  through  the  timber  down  a  steep  grade  where  the 
view  was  obscure  without  protecting  the  same,  as  by  said 
order  he  was ,  directed,  against  said  obstruction ;  and  did 
negligently  run  and  operate  said  train  to  a  point  in  such 
close  proximity  to  said  obstructiom  that  he  deemed  it  neces- 
sary to  and  did  call  for  brakes,  and  plaintiff's  co-employes  did 
make  a  violent  stoppage  of  said  train,  and  caused  a  sudden 
and  unusual  jerk  and  lurch  of  the  same,  all  in  violation 
of  said  order  and  instruction;  and  did  thereby,  by  said 
n^ligent  acts,  cause  the  injuries  to  plaintiff  herein  com- 
plained of ;  whereas,  had  the  engineer  obeyed  the  said  order, 
*  *  *  the  said  sudden  stoppage  of  said  train  would  not 
have  been  necessary,  and  plaintiff  would  have  received  no 
injury  therefrom. 

In  the  second  count,  the  circumstances  of  the  accident 
are  alleged,  and  negligence  is  charged  in  that  "  the  employe's 
of  the  defendant  engaged  in  operating  said  *  pile  driver '  and 
work  train  were  negligent  and  careless  in  failing  to  flag  the 
extra  train  and  the  employes  thereon,  on  which  plaintiff  was 
employed,  of  the  presence  and  locality  of  said  work  train  upon 
the  defendant's  track,  as  they  were  required  to  do  under  the 
rules  of  the  defendant  and  the  customs  and  practices  in  vogue 
upon  the  defendant's  railway."  The  answer  makes  general 
denial,  and  pleads  an  assumption  of  the  risk.  From  a  verdict 
and  judgment  in  favor  of  plaintiff,  the  defendant  appeals. 
—  Reversed. 

H.  H,  Field,  J.  C.  Cook,  H,  Loomis,  and  H.  P.  Han" 
cock,  for  appellant 

Albrook  &  Limdy  and  Rickel,  Crocker  &  Toiirtellot,  for 
appellee. 
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Bishop,  J. —  In  submitting  the  case  to  the  jury  under 
the  first  count  of  the  petition,  the  court  gave  but  one  instruc- 
tion having  relation  to  the  charge  of  negligence,  and  that 
1.  Neglicbnci:    ^^  upon  its  owu  motion,  and  as  follows:     "  In 

structio^  *"  order  for  plaintiff  to  recover,  it  is  necessary  for 
him  to  establish  by  a  preponderance  of  the  evidence  before 
you  that  while  in  the  discbarge  of  his  duties  as  brakeman 
he  was,  by  the  negligence  of  the  engineer  in  making  a  vio- 
lent stoppage  of  the  train  in  such  a  manner  as  to  cause  an 
unusual  jerk  or  lurch,  whereby  the  plaintiff  was  thrown  from 
th^  traih  and  received  injuries  complained  of,  without  fruit 
or  negligence  on  his  part"  Appellant  contends  for  error 
in  respect  of  the  instruction  thus  given  —  and  it  is  the  argu- 
ment that  the  charge  of  negligence  as  contained  in  the  peti- 
tion is  addressed  solely  to  the  want  of  care  on  the  part  of 
the  engineer  in  failing  to  observe  the  order  given  him,  and 
in  running  the  train  at  such  a  rate  of  speed  as  to  make  a 
sudden  stop  necessary  —  that  it  is  not  charged  that  the  act 
of  stopping,  the  train,  considered  by  itself,  was  negligent; 
and,  further,  that  the  case  as  made  by  the  evidence  for  plain- 
tiff shows  conclusively  that  the  sudden  stoppage  of  the  train 
was  justified  by  the  exigencies  of  the  situation,  and  thef  act 
did  not  therefore  involve  negligence. 

A  careful .  reading  of  the  petition  makes  it  clear  that 
the  contention  of  the  appellant  should  be  sustained.  It  will 
be  observed  that  the  acts  of  commission  relied  upon  to  con- 
stitute negligence  are  charged  in  one  sentence  of  the  petition, 
and  it  is  apparent  that  the  thought  of  the  pleader  was  that, 
without  care  and  in  disobedience  of  the  order  under  which 
he  was -proceeding,  the  engineer  had  run  his  train  to  a  point 
where  it  became  necessary  for  him  to  make  use  of  extraor- 
dinary and  violent  measures  to  stop  his  train  and  thus  avoid 
a  collision;  whereas,  and  in  the  language  of  the  petition, 
had  he  obeyed  the  order  given  him,  the  sudden  stoppage  of 
the  train  would  not  have  been  necessary.  That  the  situation, 
as    given    expression    to    in    the    pleading,    makes    out    a 
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case  of  negligence,  does  not  seem  open  to  question.  .  There 
is  but  a  single  charge  of  negligence,  however ;  that  is  to  say, 
the  improper  operation  of  the  train,  and  the  sudden  stoppage 
thereof,  are  to  be  taken  as  component  parts  of  one  breach  or  , 
failure  of  duty.  This  must  be  so  because,  in  the  first  place, 
the  manner  in  which  the  train  was  operated,  considered  by 
itself,  was  not  negligence  as  to  plaintiff.  In  the  second  place, 
the  sudden  stoppage  of  the  train,  also  considered  by  itself  — 
and  conceding  the  necessity  of  avoiding  a  collision  —  was 
not  negligence  as  to  plaintiff.  Xegligence  can  be  predicated 
only  upon  a  failure  to  perform  a  duty  owing  to  him  who 
sustains  an  injury  by  reason  of  such  failure.  This  is  ele-' 
mentary.  Xow,  the  operation  of  the  train,  although  care- 
less and  in  violation  of  orders,  did  not  alone  result  in  any 
injury.  On  the  other  hand,  it  ought  not  to  require  argu- 
ment to  make  clear  that,  a  •collision  being  imminent,  there 
could  be  no  failure  of  duty  on  the  part  of  the  engineer  in 
that  he  resorted  to  extreme  measures  to  avoid  such  collision. 
Quite  to  the  contrary,  we  think  such  act  would  be  in  the  strict 
line  of  his  duty.  Certainly,  if  the  engineer  had  suddenly 
and  without  warning  come  upon  the  work  train,  every  obliga- 
tioh  of  duty  would  require  at  his  hands  that  he  use  every 
instrumentality  provided  for  the  purpose  to  effectuate  a  timely 
stoppage  of  the  train,  even  though  a  **  sudden  and  unusual 
jerk  and  lurch  of  the  same  "  was  occasioned  thereby.  Wo 
do  not  say  that  negligence  might  not  be  charged  in  such  a 
case,  it  being  made  to  appear  by  allegation  that  improper 
means  were  employed,  or  that  proper  means  were  improperly 
employed,  by  the  engineer.  But  that  is  not  this  case.  Here 
the  allegation  is,  simply,  that  in  the  face  of  an  impending 
collision  the  engineer  "  deemed  it  necessary  to  and  *  *  * 
did  make  a  violent  stoppage  of  the  train."  The  sudden  stop- 
page of  a  freight  train,  even  though  accompanied  by  a  violent 
or  unusual  jar,  does  not  of  itself  constitute  negligence,  and, 
fn  the  case  of  an  employ^,  the  fact  of  an  accident  occasioned 
by  the  operation  of  a  train  on  which  he  is  employed  does  not 
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give  rise  to  a  presumption  of  negligence.  Whitsett  v.  Bail- 
vxiy,  67  Iowa,  157 ;  Kvhns  v.  Railway ^^0  Iowa,  561 ;  O'Can- 
nor  V.  Railway,  83  Iowa,  105 ;  Case  v.  Railway,  64  Iowa,' 
762. 

Passing  now  the  pleading,  and  looking  into  the  evidence," 
the  error  of  the  instruction  is  made  still  more  apparent.  The 
evidence  for  plaintiff  tends  directly  to  prove  that  the  country 
2  Nwslicimce:  through  which  the  road  ran  was  rough,  and  the 
evidence.  track  very  crooked;  that  there  were  cuts,  and 
snow  fences,  and  timber  along  the  line  that  obstructed  the 
view;  that  for  about  a  mile  out  of  the  junction  it  is  an  up- 
grade, and  then  the  grade  descends  toward  Ft.  Atkinson ; 
that  as  the  train  came  down  the  grade  it  was  running  at  the 
rate  of  about  twenty  miles  an  hour.  Plaintiff  says  that  as 
the  engine  rounded  a  curve  he  discovered  the  work  train  on 
the  track  about  forty  rail  lengths  away,  and  called  the  at- 
tention of  the  engineer  thereto.  The  latter,  he  says,  at  once 
made  application  of  the  air  to  the  brakes;  that  they  failed 
to  work  apparently,  for  that  the  engineer  then,  sounded  the 
whistle  signal  for  hand  brakes,  and  this,  he  says,  was  not 
usual  when  the  air  was  working  and  in  order.  Plaintiff 
responded  to  the  signal  for  brakes,  and  was  in  the  act  of 
climbing  the  ladder  on  the  first  car  when  the  jolt  or  jerk 
came.  He  attributed  the  shock  fo  a  reversal  of  the  motion 
of  the  engine,  although  he  says  that  an  emergency  application 
of  the  air  to  the  brakes  would  have  been  equally  severe  in  its 
results.  Whether  or  not  the  train  could  have  been  stopped 
in  time  to  avoid  a  collision  by  the  use  of  hand  brakes,  or  a 
service  application  of  air,  is  left  in  extreme  doubt.  Plaintiff 
gives  it  as  his  opinion,  founded  upon  many  years  of  train 
service,  that  a  stop  would  have  required  about  a  quarter  of 
a  mile.  The  situation  is  not  aided  by  the  evidence  on  behalf 
of  defendant,  for  that  all  tends  to  prove  that  the  train  was 
running  about  five  miles  an  hour  only,  and  was  brought  to  a 
full  stop  within  its  length  by  a  service  application  of  the  air 
brakes  alone ;  that  there  was  no  unusual  jar  or  jolt  incident 
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to  the  •stoppage.  We  conclude  that  the  case  submitted  to  the 
jury  was  not  the  case  made  by  the  pleadings  and  the  evidence 
introduced  thereunder,  and  this  was  error.  It  follows  that 
a  new  trial  should  have  been  awarded,  and  the  case  will  be 
remanded  for  that  purpose. —  Reversed. 


Gbobos  B.  Ewabt,  Appellant,  v.  Mabgabet  Ewabt,  bt  al.,       139    682 
Defendants,    Samuel.   F.    Ewabt    and    Elizabeth       

Ewabt,  Appellees. 

* 

Putition:    appeal:    necessary  parties.    Service  of  notice  of  appeal 

1  need  not  be  made  on  coparties  whose  interests  cannot  be  prejudi- 
cially affected  by  the  appeal. 

Evidence:    i«ed  given   as   security.    In  an   action  to  partition  the 

2  property  belongin^^  to  an  estate,  the  evidence  is  reviewed  and  held 
to  show  that  a  deed  given  deceased  by  one  of  the  heirs  was  in 
fact  a  mortgage,  and  that  the  indebtedness  secured  thereby  had 
been  paid. 

Appeal  from  Ida  District  Court. —  Hon.   Z.  A.  Chubch, 

Judge. 

Satubday,  Decembeb  17,  1904. 

Stht  in  equity  for  the  partition  of  land.  The  plaintiff 
and  the  defendant  Samuel  F.  Ewart  are  the  sons  of  George 
Ewart,  who  died  intestate  in  October,  1897.  The  parties 
hereto  are  all  residents  of  the  State  of  Pennsylvania.  The 
land  involved  in  the  controversy  was  owned  by  the  defendant 
Samuel  F.  Ewart,  and  was"  by  him  conveyed  to  his  father, 
George  Ewart,  on  the  10th  day  of  August,  1893,  and  the 
title  thereto  stood  in  the  father's  name  at  the  time  of  his 
death.  At  the  time  the  deed  was  executed  and  delivered, 
the  grantor,  Samuel  F.  Ewart,  was  engaged  in  business  in 
Pittsburg,  Pa.  He  was  financially  involved,  and  the  evi- 
denee  is  undisputed  that  his  father  gave  him  his  individual 
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note  for  $5,700,  which  he  discounted  at  a  Pittsburg  bank, 
and  that  he  used  the  proceeds  thereof  in  paying  at  least  a 
part  of  his  debts.  In  his  answer  and  cross-petition  Samuel 
F.  Ewart  alleged  that  the  deed  was  given  solely  as  security 
for  his  father's  accommodation,  and  was  in  equity  a  mort- 
gage only.  He  asked  an  accounting,  and  that  the  title  to  the 
land  be  quieted  in  him  as  against  said  deed.  There  was  a 
judgment  for  the  defendant  Samuel  F.  Ewart,  from  which 
the  plaintiff  appeals. —  Affirmed, 

Charles  S.  Macomber,  for  appellant.  • 

Homer  S.  Bradshaw,  for  appellee  Samuel  F.  Ewart. 

Shebwin,  J. —  The  appellee  filed  a  motion  to  dismiss 
the  appeal  because  all  parties  were  not  served  with  the  notice 
thereof.  I'he  record  shows  conclusively  that  all  parties  to 
1.  Appeal:  the  suit  cxccpt  the  wife  of  Samucl  F.  Ewart 

parties.  are  interested  therein  adversely  to  him,   and 

that  their  interests  are  identical  with  the  interest  of  the 
plaintiff.  His  success  depends  upon  a  finding  that  the  land 
belongs  to  his  father's  estate,  and  when  it  is  determined  that 
it  does  all  of  the  other  heirs  are  benefited  thereby.  The  de- 
termination of  the  plaintiff's  rights  upon  this  appeal  cannot, 
therefore,  prejudicially  affect  the  rights  of  the  codefendants 
of  Samuel  F.  Ewart,  and  we  think  they  are  not  necessary 
parties  to  the  appeal.  Section  4111  of  the  Code  provides 
for  service  of  notice  of  appeal  upon  coparties,  but  such  notice 
is  evidently  not  necessary  unle.ss  the  rights  of  such  parties 
may  be  prejudicially  affected  by  the  appeal.  Hunt  v.  Haw- 
ley.  70  Iowa,  183;  Boxomcuri  v.  Besley,  122  Iowa,  42.  The 
motion  to  dismiss  is  therefore  overruled. 

This  is  a  fact  case,  and  we  think  it  clearlv  shown  bv  the 
direct  testimony  of  the  witnesses  and  by  the  facts  and  cir- 
cumstances in  evidence  that  the  deed  was  given  to  the  father 
as  securitv  for  the  credit  he  extended  to  the  son  when  he 
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gave  him  the  note  in  question.  We  shall  not  review  the  evi- 
dence, hut  may  say  that,  aside  from  the  infer- 
deed  given  ences  that  m^ght  be  drawn  from  the  conduct  of 
the  appellee  after  his  father's  death,  there  is  no 
substantial  evidence  in  the  record  negativing  the  claim  of 
the  appellee.  At  the  time  the  deed  was  made  the  land  con- 
veyed thereby  was  worth  at  least  $9,000.  At  the  same  time, 
and  as  additional  security,  a  bill  of  sale  of  personal  prop- 
erty worth  over  $2,000  was  also  made  in  favor  of  the  father, 
and  placed  in  the  hands  of  a  third  party  for  his  use.  A  part 
of  the  note  given  by  the  father  to  the  appellee  was  in  fact 
paid  by  the  appellee.  It  was  a  short-time  note,  and  was 
renewed  from  time  to  time,  covering  a  period  of  three  or 
four  years,  though  its  maker  was  a  wealthy  man,  pble  to  pay 
it  at  any  time.  These  and  many  other  circumstances  appear- 
ing in  evidence  corroborate  too  strongly  and  too  certainly  the 
positive  testimony  of  witnesses  who  had  personal  knowledge 
of  the  transaction  for  us  to  say  that  such  witnesses  are  un- 
worthy of  belief;  and,  considering  the  evidence  as  a  whole, 
but  one  conclusion  can  be  reached.  The  appellee's  apparent 
recognition  of  absolute  title  in  the  estate  after  his  father's 
death  is  fairly  explained,  and,  as  thus  explained,  it  was  not 
inconsistent  with  his  present  position.  It  may  be  conceded 
that  an  undelivered  bill  of  sale  of  personal  property  will  pass 
no  title  thereto,  but,  unless  we  disregard  the  positive  testi- 
mony of  at  least  two  competent  witnesses,  the  bill  of  sale  was 
treated  by  all  parties  as  affective  as  security  before  the  father 
bought  the  property  in  at  the  sheriff's  sale;  and  it  further 
appears  that  this  purchase  was  made  for  his  own  and  his  sonV 
protection.  Wlien  the  appellee  repurchased  the  box  factory 
from  the  estate,  he  was  in  fact  paying  a  part  of  his  indebted- 
ness to  the  estate,  and  in  a  final  accounting  of  the  whole  trans- 
action he  should  be  credited  with  the  amount  so  paid.  It 
appears,  however,  that  the  rents  received  from  the  land  and 
the  profit?  received  from  the  factory  while  operated  by  the 
father  largely  exceed  the  amount  due  the  estate.     The  record 
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does  not  establish  the  claim  that  the  transfers  in  question 
were  made  for  the  purpose  of  delaying  and  defrauding  cred- 
itors. On  the  contrary,  it  conclusively  appears  that  the 
money  raised  by  discounting  the  father's  note  was  used  in 
the  payment  of  debts,  and  that  all  of  the  debts  of  the  defend- 
ant w^re  in  fact  paid  eventually.  We  reach  the  conclusion 
that  the  deed  is  in  fact  a  mortgage  only,  and  that  the  in- 
debtedness secured  thereby  has  been  fully  paid  and  dis- 
charged. 

The' judgment  is  therefore  affirmed. 


Jacob  Hydingek,  Appellee,  v.  The  Chicago,  Buklington 
AND  QuiNCY  Railway  Co.,  Appellant. 

New  triaL    Where  a  motion  for  a  new  trial  is  based  upon  several 

1  grounds  and  is  sustained  generally,  the  appellant  must  not  only 
show  an  abuse  of  discretion  but  that  none  of  the  grounds  were 
good,  to  obtain  a  reversal. 

Misconduct  of  juror.    Proof  that  jurymen,  while  deliberating  upon 

2  the  case,  stated  their  personal  knowledge  of  facts  relevant  to  the 
issues,  and  that  outsiders  discussed  the  case  in  the  presence  of 
members  of  the  jury  in  such  a  manner  as  to  create  prejudice,  will 
authorize  a  new  trial. 

New  trial:    instructions.    An  instruction  on  the  theory  that  an  issue 
.3     is  in  the  case  which  is  not  in   fact  tendered  by  the  pleadings,  is 
ground  for  a  new  trial. 

Appeal  from  Fremont  District  Court, —  Hon.  A.  B.  Thor- 

NELL,  Judge. 

Satueday,  Decembeb  17,  1904. 

This  is  an  appeal  from  an  order  sustaining  plaintiff's 
motion  for  a  new  trial  in  an  action  wherein  he  sought  to  re- 
cover damages  from  defendant  for  flooding  his  (plaintiff's) 
land.  The  case  was  tried  to  a  jury,  resulting  in  a  verdict  for 
the  defendant.  From  the  order  sustaining  the  motion  for  a 
new  trial,  defendant  appeals. —  Affirmed. 
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//.  J,  Nelsons,  George  E.  Draper,  and  T,  S.  Stevens,  for 
appellant. 

W.  E.  Mitchell  and  R.  C.  Ca/mphell,  for  appellee. 

Dbembb,  C.  J. —  Plaintiff  claims  that  the  defendant 
obstructed  the  flow  of  the  Nishnabotna  river  in  such  a  wav 
as  to  overflow  his  land,  which  is  agricultural  in  character, 
destroying  his  crops  growing  thereon,  and  otherwise  injuring 
him.  Defendant  pleaded  that  the  flooding  of  plaintiff's  land 
was  due  to  an  imprecedented  flood,  which  it  could  not  have 
anticipated  or  guarded  against.  It  also  pleaded  a  prescrip- 
tive right  to  use  its  roadbed  and  the  bridge  maintained  over 
the  stream  in  the  manner  in  which  it  used  and  constructed 
them.  Further,  it  alleged  that  the  structures  built  by  it  were 
permanent  in  character,  erected  more  than  thirty  years  ago, 
and  that  plaintiff's  action,  if  any  he  has,  is  barred  by  the 
statute  of  limitations.  It  also  pleaded  authority  from  the 
State  of  Missouri,  in  which  State  the  bridge  and  structure 
of  which  plaintiff  complains  are  located,  to  construct  and 
maintain  the  same  in  the  manner  it  did.  The  statute  of  limi- 
tations of  the  State  of  Missouri  was  also  pleaded  as  a  com- 
plete defense  to  plaintiff's  action.  On  these  issues,  as  well 
as  a  general  denial  filed  by  defendant,  the  case  was  tried,  re- 
sulting in  a  verdict  for  the  defendant. 

Plaintiff  filed  a  motion  for  a  new  trial,  which  was  bot- 
tomed on  at  least  twelve  grounds.  This  motion  was  sus- 
tained, but  the  order  granting  it  was  general  in  character,  so 

that  we  have  no  means  for  knowing  upon  what 
^  specinc  ground  or  grounds  the  ruling  was  made. 

In  such  cases  an  appellant  must  show,  in  order  to  obtain  a 
reversal,  that  none  of  the  groimds  were  good.  Moreover,  he 
must  also  make  it  appear  that  the  trial  coiirt  abused  its  dis- 
cretion in  setting  aside  the  verdict  of  the  jury  and  granting  a 
new  trial.  Naturally,  we  are  much  more  reluctant  to  inter- 
fere when  the  trial  court  grants  a  new  trial  than  where  it 
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denies  it,  for  the  obvious  reason  that  the  order  is  followed  bv 

7  *.■ 

a  retrial  in  the  one  case,  and  not  in  the  other.  Again,  the 
trial  court  is  in  a  much  better  position  than  we  are  to  ascer- 
tain the  real  facts,  both  direct  and  incidental  to  the  main 
action,  and  has  a  much  larger  discretion  with  jury  verdicts 
than  an  appellate  tribunal.  It  may  set  aside  a  verdict  as  con- 
trary to  the  evidence,  if  it  is  so  advised,  whereas  we,  as  a 
rule,  do  not  interfere  if  there  be  a  substantial  conflict  there- 
in. The  finding  of  the  trial  court,  who  heard  the  testimony 
and  saw  the  witnesses,  is  thrown  into  the  scale,  and  made  to 
do  duty  in  support  of  the  ruling. 

The  principal  points  now  relied  upon  in  support  of  the 
court's  ruling  are:  (1)  that  there  was  error  in  instructing 
the  jury  as  to  an  issue  not  tendered  by  the  pleadings;  (2) 

8.  Misconduct  ^^^*>  ^^  ^^^^  issuc  had  been  tendered,  the  court 
Of  ju«oi.  ,  erred  in  its  instructions  as  to  the  law;  (3)  that 
the  jury  was  guilty  of  misconduct,  in  that  some  of  their  num- 
ber stated  in  the  jury  room  facts  of  their  own  knowledge  with 
reference  to  the  issues  in  the  case ;  and  •  (4)  that  plaintiff 
did  not  have  a  fair  and  impartial  trial.  As  to  the  alleged 
misconduct  of  jurors,  testimony  was  taken  by  the  trial  court, 
which,  if  believed  by  the  judge  —  as  it  evidently  was,  or 
might  have  been  —  was  sufficient  in  itself  to  justify  the  set- 
ting aside  of  the  verdict.  Not  only  did  some  of  the  jurors 
give  their  personal  knowledge  in  the  jury  room,  but  outsiders 
tiilked  and  argued  the  case  in  the  presence  of  the  jurors,  or 
some  of  them,  in  such  a  manner  as  to  prejudice  plaintiff's 
case. 

The  damage,  if  done  by  the  defendant,  was  due  to  some 
piles  left  in  the  river  by  it,  and  to  the  throwing  of  stone  into 
the  bed  of  the  stream  about  the  piers  of  the  railway  bridsre 
8.  Nbw  tbial:     crossing  the  stream.     From  the  statement  of  the 

instructions,     j^^^^.^^  tendered  bv  the  defendant  it  will  be  ob- 

• 

served  that  no  claim  was  made  by  it  that  these  piling  or  the 
throwing  of  the  stone  into  the  river  were  necessary  for  the 
protection   of  the  bridge  piers ;   nevertheless  the  court   in- 
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stnicted  on  the  theorj'  that  this  issue  was  in  the  case.  In  so 
doing  there  was  error,  which  would  justify  the  sustaining  of 
the  motion.  On  either  or  both  of  the  grounds  above  sug- 
gested, the  trial  court  might  very  well  have  sustained  the 
motion.  As  the  case  is  to  be  retried,  we  refrain  from  ex- 
pressing an  opinion  as  to  the  other  matters  argued. 

The  order  sustaining  the  motion  for  a  new  trial  is  af- 
firmed. 
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Liquid  Carbonic  Acid  Manufacturing  Company  and  ^^^  ^^Q 
Lenore  St.  Clair,  Appellants,  v.  Phcenix  Insub-  }JJ  gj 
ance  Company  of  London.  ' 

Insurance:  waiver  op  conditions:  authority  of  local  agent. 
Code  section  1750  providing  that  any  officer,  agent  or  other  repre- 
sentative of  an  insurance  company  who  may  solicit  insurance  or 
transact  the  business  generally  of  such  company  shall  be  held  to  be 
an  agent  with  authority  to  transact  all  business  within  the  scope 
of  his  emplo3rment,  prohibits  any  limitations  upon  the  authority  of 
an  agent  having  the  powers  enumerated  in  said  section  to  transact 
all  business  within  'the  apparent  scope  or  usual  extent  of  his  em- 
ployment ;  and  under  this  section  a  local  agent  may  •  waive  the 
conditions  of  a  policy  and  consent  to  an  incumbrance  upon  the 
property. 

Appeal  from  Mahaska   District   Court. —  Hon.   John   T. 

Scott,  Judge. 

Saturday,  December  17,  1904. 

Suit  at  law  upon  a  contract  of  fire  insurance  issued 
to  the  plaintiffs'  assignor.  There  was  a  trial  to  a  jury,  and 
a  directed  verdict  for  the  defendant,  from  which  the  plain- 
tiffs appeal. —  Reversed, 

H,  H.  Sheriff,  Carr,  Hewitt,  Parker  &  Wright,  and 
J.  F.  &  W.  R.  Lacey,  for  appellants. 

Vol.  126  1a.— 15 
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Edmund  H,  McVey  and  Gleason  £  Preston,  for  ap- 
pellee. 

Shebwin,  J. —  The  policy  in  suit  was  issued  by  the 
defendant,  through  its  local  agent  at  Oskaloosa,  Chas.  E- 
Brown,  to  the  Oskaloosa  Cigar  Company,  in  January,  1901 ; 
A.  J.  St  Clair  being  at  the  time  the  manager  of  the  cigar 
company.  On  the  18th  day  of  June,  1901,  the  policy  was 
assigned  to  St  Clair,  with  the  consent  of  the  defendant, 
through  the  agent,  Brown.  The  business  had  at  that  time 
been  changed  into  a  bottling  works,  and  an  indorsement 
was  attached  to  the  policy  covering  the  bottling  machinery 
and  some  household  goods.  On  the  7th  day  of '  August, 
1901,  a  chattel  mortgage  was  given  by  St.  Clair  to  W.  R. 
Lacey,  covering  the  property  insured  by  the  policy.  A 
large  part  of  the  bottling  machinery  was  bought  of  the  plain- 
tiff manufacturing  company  some  time  in  April  or  May, 
1901,  under  a  conditional  contract  -whereby  the  company 
retained  a  lien  upon  the  property  for  the  purchase  price. 
This  contract  was  not  recorded,  however,  until  the  27th  of 
August,   1901. 

The  policy  contained  a  stipulation  that  it  should  be 
absolutely  void,  unless  otherwise  provided  by  agreement  in- 
dorsed thereon  or  added  thereto,  if  the  property  insured,  or 
any  part  thereof,  should  be  mortgaged,  '^  or  if  any  persons 
than  the  assured  now  have,  or  shall  hereafter  acquire  any 
interest  in  or  lien  on  the  property  hereby  insured  or  any 
part  thereof."     The  policy  also  contained  this  provision: 

This  policy  is  made  and  accepted  subject  to  the  fore- 
going stipulations  and  conditions,  together  with  such  other 
provisions,  agreements  or  conditions  as  may  be  indorsed 
hereon  or  added  hereto,  and  no  officer,  agent  or  other  rep- 
resentative of  this  company,  except  the  general  manager 
of  this  company  in  Chicago,  shall  have  the  power  to  waive, 
change  or  modify  any  provision  or  condition  of  this  policy, 
except  such  as  by  the  terms  of  this  policy  may  be  the  subject 
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of  agreement  indorsed  hereon  or  added  hereto,  and  as  to 
such  provisions  and  conditions  no  officer,  agent  or  representa- 
tive, except  the  general  manager  of  this  company  in  Chicago, 
shall  have  such  power,  or  be  deemed  or  held  to  have  waived, 
changed  or  modified  such  provisions  or  conditions,  and  sucli 
waiver  if  any,  shall  be  written  hereon  or  attached  hereto, 
nor  shall  any  privilege  or  permission  affecting  the  insurance 
under  this  policy  exist  or  be  claimed  by  the  insured  unless  so 
written  or  attached. 

It  is  conceded  there  was  a  breach  of  the  contract^  and, 
unless  it  be  shown  that  there  was  a  waiver  thereof  by  the 
defendant,  no  recovery  can  be  had  on  the  policy.  There 
was  evidence  tending  to  prove  that  the  local  agent,  Brown, 
was  notified  of  the  conditional  contract  with  the  manufac- 
turing company,  and  of  the  mortgage  to  Lacey,  and  that  he 
consented  thereto,  and  agreed  to  have  the  proper  indorse- 
ment made  on  the  policy,  and  subsequently  told  St  Clair 
that  the  policy  was  all  right  without  such  indorsement. 
It  must  be  conceded,  for  the  purposes  of  this  opinion,  that 
the  evidence  on  this  subject  was  sufficient  to  Svarrant  the 
jury  in  finding  that  Brown  had  knowledge  of  the  change  of 
title  and  of  the  mortgage,  and  that  he  .orally  consented 
thereto.  What,  then,  was  his  actual  authority  in  the  prem- 
ises? His  appointment  as  agent  was  contained  in  a  writ- 
ten instrument  which  authorized  him  *^  to  receive  proposals 
for  insurance:  to  receive  moneys  and  to  countersign,  issue 
and  renew  policies  of  insurance  subject  to  such  rules  and 
regulations  as  are  or  may  be  adopted  by  said  company." 
The  appellant  contends  that  the  policy  itself  p:ave  the  local 
agent  authority  to  waive,  change,  or  modify  the  provisions 
or  conditions  thereof,  provided  only  that  such  waiver  be 
in  writing  indorsed  thereon.  The  provision  of  the  policy 
will  not  bear  this  construction,  however.  It  says  that  no 
agent  except  the  general  ihanager  shall  have  power  to  waive, 
change,  or  modify  any  provision  or  condition  of  the  policy, 
except  such  as  by  the  terms  thereof  may  be  the  subject  of 
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agreement  indorsed  thereon,  and  that,  as  to  those  provisions, 
no  agent  exctept  such  manager  "  shall  have  such  power,  or  be 
deemed  or  held  to  have  waived,  changed  or  modified  such 
provisions  or  conditions,  and  such  waiver,  if  any  (clearly 
meaning  the  waiver  made  by  the  general  agent)  shall  be 
written  upon  or  attached  thereto."  The  substance  of  this 
provision  is  that  waivers  can  only  be  made  by  the  general 
agent  in  Chicago,  and  that  when  so  made  by  him  they  must 
be  in  writing  indorsed  upon  the  policy.  So  far,  then,  as 
the  policy  is  concerned,  there  was  no  authority  given  to 
Brown  to  modify  or  change  its  conditions.  On  the  contrary, 
he  was  expressly  prohibited  from  so  doing.  If,  therefore, 
he  had  any  actual  authority  to  change  or  modify  any  of  its 
conditions,  such  authority  must  be.  found  elsewhere  than  in 
the  policy.  The  written  appointment  to  which  we  have 
referred  did  not  make  him  the  general  agent  of  *the  com-' 
pany,  or  give  him  authority  to  change  or  modify  the  condi- 
tions of  the  policy  after  it  was  issued,  and  nowhere  in  the 
record  is  there  evidence  tending  to  show  that  the  actual 
authority  given  by  the  written  appointment  was  enlarged  in 
any  way  by  the  company.  Brown  testified  that  he  never 
made  indorsemejits  upon  policies  without  the  approval  of 
the  company,  and  there  is  no  evidence  contradicting  him  on 
this  subject.  Considering  this  evidence  in  connection  with 
the  limitations  of  the  policy,  it  is  clear  that,  under  the 
decisions  of  this  court  p^or  to  the  enactment  of  section 
1750  of  the  Code,  Brown  had  no  power  to  bind  the  company 
by  such  waiver.  Ruthven  v.  Ins,  Co.,  92  Iowa,  316;  Kirk- 
man  V.  Ins.  Co.,  90  Iowa,  457 ;  Taylor  v.  Ins.  Co.,  98  Iowa,- 
521;  O'Leary  &  Bro.  v.  Ins.  Co.,  100  Iowa,  179. 

This  brings  us  to  the  consideration  of  section  1750  of 
the  Code,  which  was  enacted  in  1897,  and  which,  so  far  as  it 
relates  to  this  case,  is  as  follows :  "  Any  officer,  agent  or 
other  representative  of  an  insurance  company  doing  business 
in  this  State  who  may  solicit  insurance,  procure  applica- 
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tions,  issue  policies,  adjust  losses  or  transact  the  business 
generally  of  such  companies,  shall  be  held  to  be  the  agent  of 
such  company  with  authority  to  transact  all  business  within 
the  scope  of  his  employment,  anything  in  the  application, 
policy,  contract,  by-laws  or  articles  of  incorporation  of  such 
company  to  the  contrary  notwithstanding."  If  this  statute 
was  intended  to,  and  does,  inhibit  any  limitations  or  re- 
strictions upon  the  authority  of  an  agent  having  the  powers 
enumerated  therein  to  transact  all  business  within  the  ap- 
parent scope  or  usual  extent  of  his  employment,  the  local 
agent.  Brown,  could  waive  the  conditions  of  the  policy  and 
consent  to  the  incumbrance  upon  the  property.  In  Viele 
V.  Ins.  Co.,  26  Iowa,  9,  decided  in  1868,  this  court  held  that 
a  local  recording  agent  having  power  to  issue  and  coimter- 
sign  policies  could  waive  the  conditions  in  a  policy,  and 
the  forfeitures  arising  therefrom,  in  the  absence  of  limita- 
tions  upon  his  authority  brought  to  the  knowledge  of  the 
assured ;  and  this  has  been  the  rule  recognized  in  this  State, 
as  well  as  in  other  States,  since  that  time.  Garretson  v.  Ins. 
Co.,  81  Iowa,  729.  For  the  evident  purpose  of  avoiding 
the  effect  of  such  decisions,  insurance  companies  inserted 
conditions  and  provisions  in  their  policies  limiting  the  pow- 
ers of  the  local  agent,  so  that  no  waiver  of  conditions  or 
forfeitures  could  be  made  except  by  a  designated  person  ~ 
usually  some  general  agent  residing  at  some  other  place. 
Policies  containing  such  restrictive  clauses  have  frequently 
been  before  this  court,  and  the  limitations  held  valid. 
Ruthven  Bros.  v.  Ins.  Co.,  92  Iowa,  316;  Kirkman  v.  Ins. 
Co.,  90  Iowa,  457 ;  Taylor  v.  Ins.  Co.,  98  Iowa,  521 ;  Zinv- 
merman  v.  Ins.  Co.,  77  Iowa,  691. 

These  decisions  do  not  hold  that  there  can  be  no  waiver 
by  the  local  agent  in  the  absence  of  limitations  upon  his 
authority  of  which  the  assured  has  knowledge,  and  hence 
they  are  not  in  conflict  with  the  Viele  Case,  and  other  de- 
cisions of  this  court  along  the  same  line.     They  rest  upon 
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the  vestxictions  and  limitations  upon  the  agent's  authority 
expressed  in  the  contract  of  insurance.  The  enforcement 
of  si^ch  limitations  often  resulted  in  denying  the  assured 
recovery  when  it  was  manifest  that  the  act  of  the  local 
agent  upon  which  he  had  relied  was  clearly  within  the  ap- 
parent scope  of  his  employment,  because  of  the  peculiar 
nature  of  the  insurance  business.  It  is  of  necessity  trans- 
acted through  such  agent  He  solicits  the  risk,  and  issues 
and  countersigns  the  policy ;  and  it  is  to  him  that  the  policy 
holder  goes  for  changes  in  his  policy  made  necessary  by 
the  varying  conditions  of  his  business,  and  for  all  other  mat- 
ters relating  to  his  insuranca  The  policiy  holder  depends 
entirely  upon  such  agent,  and  knows  no  one  else  in  the 
transaction.  The  inequity^  of  these  restrictive  conditions 
was  apparent  to  every  one  having  even  superficial  knowledge 
of  the  insurance  business.  The  legislature,  having  in  mind 
the  power  of  the  local  agent  under  the  decisions  of  this  and 
other  courts  in  the  absence  of  such  restrictive  clauses,  and 
the  decisions  made  necessary  by  them,  undoubtedly  enacted 
the  statute  for  the  express  purpose  of  prohibiting  the  limi- 
tation of  the  agent's  -power  by  provisions  in  the  contract. 
This  is  the  only  logical  construction  of  the  statute,  in  view 
of  the  previous  decisions  and  the  general  policy  of  legisla- 
tive control  of  the  business. 

It  was  error,  therefore,  to  hold  that  Brown  had  no 
authority  to  waive  the  conditions  of  the  policy,  and  on  all 
questions  of  fact  the  case  should  have  been  submitted  to 
the  jury. —  Reversed. 


Charles  A.  Geegory,  Administrator,  v.  Wabash  Railroad 

Co.,  Appellant. 

R^dlroads:    evidence:    rate  of   speed.    A   witness   familiar   with  the 
1     running  of  trains  and  shown  to  have  a  general  knowledge  of  their 
rates  of  speed,  may  give  an  opinion  as  to  the  speed  of  a  particular 
train  which  he  has  observied. 
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Negligence:    question    of   fact.    Where   an    engineer   discovered    a 

2  child  of  tender  years  upon  the  track,  the  question  of  whether  his 
failure  to  sound* the  whistle  was  the  exercise  of  a  prudent  judg- 
menfj  was  one  of  fact  for  the  jury. 

Negligence:    instruction.    In    determining   the   question   of   an  en- 

3  gineer's  negligence  in  failing  to  sound  the  whistle  after  discover- 
ing a  child  upon  the  track,  an  instruction  that  the  jury  might  con- 
sider, among  other  things,  whether  an  alarm  would  have  frightened 
the  child,  and  if  so,  whether  the  result  would  have  been  to  cause  it 
to  remain  on  the  track  or  move  off,  was  properly  given. 

Negligence:    fact  question.    A  railway  company  is  not  liable  because 

4  of  a  failure  of  the  engineer  to  sound  the  whistle  when  the  accident 
would  inevitably  have  happened,  but  the  question  of  whether  such 
signal  would  probably  have  avoided  the  accident  is  for  the  jury. 

Trespasser:    discovery   of    peril:    evidence.    The    testimony   of   en- 

5  ginemen  as  to  when  they  first  discovered  the  peril  of  a  trespasser 
on  the  'tracks  is  not  conclusive  on  the  subject,  but  all  the  circum- 
stances bearing  on  the  question  are  for  the  consideration  of  tlie 
jury. 

Evidence:    objections.    An   objection  to  questions   in   an  action   for 

6  negligence,  that  they  call  for  evidence  of  distinct  prior  acts  of 
negligence,  cannot  be  urged  for  the  first  time  on  appeal. 

Misconduct:    argument.    Where  misconduct  in  argument  is  not  so 

7  flagrant  that  it  could  not  have  been  prevented  or  its  resulting 
prejudice  removed  by  an  instruction,  the  cause  will  not  be  reversed 
on  appeal  on  account  thereof,  no  objection  thereto  having  been 
raised  in  the  trial  court. 

Evidence:    impeachment.    .Where  an  engineer  had   testified  that  he 

8  did  not  sound  the  whistle,  and  denied  pn  cross-examination  that  at 
a  certain  time  and  place  and  in  the  presence  of  certain  persons 
he  stated  that  he  did  give  the  signal,  it  was  competent  to  .show  that 
he  made  the  latter  statement,  not  as  an  admission  binding  upon  the 
company  but  for  impeachment  purposes. 

Negfigence:    liabiuty  of  railway  company.    The  liability  of  a  rail- 

9  way  company  for  the  death  of  a  trespasser  upon  its  tracks,  is  not 
dependent  upon  the  willful  and  wanton  act  of  the  trainmen,  but 
a  failure  to  exercise  the  highest  possible  degree  of  care  to  avoid 
the  accident  after  the  peril  is  discovered,  will  fix  its  liability. 

Evidence:    value  of  life  expectancy.    Evidence  in  an  action  for  the 

10    death  of  a  girl  two  years  old,  that  her  parents  were  farmer^  and 

that  the  wages  of  female  school  teachers  in  that  locality  were  from 

$30.00  to  $35.00  per  month,  is  held  sufficient  to  take  the  case  to  the 

jury  on  the  value  of  her  life  to  her  estate. 
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Appeal  from  Appanoose  District  (Jourt. —  Hon.  M.  A.  Rob- 
erts,  Judge. 

Saturday,  December  17,  1904. 

Action  to  recover  damages  for  the  death  of  plaintiff's 
intestate,  due,  as  alleged,  to  the  negligence  of  defendant's 
employes  in  the  operation  of  a  train.  Verdict  for  plaintiff 
for  $1,210.  From  judgment  on  this  verdict,  defendant 
appeals. —  Affirmed. 

• 

Fee  &  Fee,  for  appellant. 

(7.  F.  Howell  and  W.  U,  C.  Kendrick,  for  appellee. 

McClain,  J. —  Plaintiflf's  intestate,  a  female  child 
about  two  years  of  age,  was  killed  by  being  run  over  by 
the  engine  of  a  passenger  train  on  the  defendant's  track, 
at  a  place  where  there  was  no  crossing  or  footway,  either 
by  law  or  custom;  and  the  questions  argued  relate  to  the 
negligence  of  the  engineer  operating  the  engine^^  and  the 
measure  of  damages  in  accordance  with  which  recovery  was 
allowed. 

I.  Several  witnesses  for  plaintiff  testify  as  to  the 
speed  of  the  train  just  before  the  accident,  the  question  of 
speed  being  important   in   determining  whether,   after  the 

child  was  seen  by  the  engineer,  he  could  by  the 
rate  of  excrciso  of  reasonable  prudence  and  diligence 

have  stopped  the  train.  The  witnesses  were 
shown  to  have  traveled  on  trains  and  noticed  their  rates  of 
speed,  and  it  appears  to  us  that"  they  showed  themselves  to 
be  competent  to  give  an  opinion  as  to  the  rate  of  speed  at 
which  the  train  was  running.  If  such  witnesses  are  not 
competent,  then  it  would  be  almost  impossible  to  secure  any 
evidence  with  reference  to  the  rate  of  speed  of  a  train 
from   other  witnesses  than  the  employes  of  the  company 
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operating  such  train.  One  who  is  familiar  with  the  run- 
ning of  trains,  and  who  has  general  knowledge  as  to  their 
rates  of  speed,  may  give  an  opinion  as  to  the  rate  of  speed 
of  a  pajtieular  train  which  he  has  observed.  Pence  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  79  Igwa,  389 ;  Van  Horn  v.  Bwr- 
'  lington,  C.  R.  &  N.  R.  Co.,  59  Iowa,  33. 

II.     Plaintiff  was  allowed  to  introduce  evidence,  over 
defendant's  objection,    tending  to  show   that  no  signal  or 
alarm  was  given  by  the  blowing  of  a  whistle  after  the  en- 
gineer saw  the  child  on  the  track  and  before 
*  Question  of'    the  accideut.     The  argument  for  appellant  on 

this  point  is  that  in  the  case  of  a  child  of 
such  >  tender  years  the  blowing  of  the  whistle  would  not 
have  served  as  a  warning,  but  would  have  been  quite  as 
likely  to  stupefy  the  child  with  terror,  and  thus  prevent  its 
escape  from  the  track,  as  to  communicate  to  it  a  warning  of 
danger  of  which  it  might  take  advantage  for  the  purpose 
of  escaping.  But  it  seems  to  us  that  the  question  whether, 
in  the  exercise,  of  a  prudent  judgment,  the  engineer  should 
have  given  an  alarm  signal,  was  one  of  fact  for  the  jury. 
Evidence  was  introduced  on  each  side  bearing  on  this  ques- 
tion, and  the  engineer,  as  a  witness,  excused  himself  for 
not  giving  the  alarm  signal  by  explaining  that  it  might 
have  had  the  opposite  effect  from  that  intended.  We  can- 
not say  as  a  matter  of  law  that  the  sounding  of  the  whistle 
would  have  increased  the  peril  of  the  child,  nor,  on  the 
other  hand,  that  a  child  of  such  age,  if  its  attention  had  been 
attracted  by  the  signal,  might  not  have  got  off  the  track  and 
escaped  danger.  If  the  latter  result  would  have  followed, 
either  by  reason  of  the  natural  instinct  to  avoid  danger  on 
being  frightened,  or  by  reason  of  the  exercise  of  an  intelli- 
gent judgment,  and  if  the  engineer,  in  the  exercise  of  a 
prudent  judgment,  had  reason  to  believe  that  in  either  of 
these  ways  danger  to  the  child  would  have  been  lessened  by 
giving  the  signal,  it  was  his  duty  to  do  so,   and  it  was 
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proper  to  leave  the  question  of  fact  to  the  jury.  It  might 
well  be  that  if  the  child  was  not  in  immediate  danger,  but 
was  so  near  the  track  that  if  frightened  it  might  put  itself 
ii^.  peril,  not  being  of  sufficient  years  of  discretion  -to  exer- 
cise a  prudent  judgment,  then  there  would  be  a  good  ex- 
cuse for  not  giving  the  alarm  signal.  But  we  can  hardly 
see  how,  in  the  case  of  a  child  actually  on  the  track  and  un- 
conscious of  the  approach  of  a  train,  any  increase  of  danger 
would  be  involved  in  giving  the  alarm  signal,  while  there 
would  be  some  possibility,  at  least,  that  the  eflFect  of  the 
alarm  would  be  to  cause  the  child  to  get  out  of  danger  by 
reason  of  the  instinct  of  self-preservajion,  if  n6t  in  the 
exercise  of  an  intelligent  judgment  The  question  was  prop- 
erly submitted  to  the  jury  as  one  of  fact  Masser  v.  Chi- 
cago, R.  L  &  P.  R.  Co.,  68  Iowa,  602.  And  see,  as  having 
some  bearing  on  the  question,  though  not  directly  in  point, 
Graybill  v.  Chicago,  M.  &  St.  P.  R.  Co.,  112  Iowa,  738 ; 
McO^Ul  V.  Mirmeapolis  &  St.  L.  R.  Co.,  113  Iowa,  358. 

In  this  connection,  we  may  notice  a  criticism  of  one 
instruction  in  which  the  court  explained  to  the  jury  that  in 
determining  the  question  of  the  engineer's  negligence  they 

micrht   take    into   consideration,    amon£:   other 

3.  Neclicbnci:  ^^  '  ^ 

instruction,  thiugs,  "  whether  an  alarm  would  have  had  the 
result  to  frighten  the  child,  and  if  so,  whether  the  result 
would  have  been  t&  cause  the  child  to  remain  on  the  track 
or  to  move  oflf  the  track."  It  seems  to  us  that  this  language 
suggests  to  the  jury,  the  view  which  we  have  above  ex- 
pressed, and  is  not  subject  to  criticism. 

It  is  also  urged  in  this  connection  that  the  defendant 
was  not  liable  on  account  of  the  failure  to  give  the  signal 
after  the  danger  to  the  child  became  apparent  to  the  engi- 
neer,  if  the  accident  would   necessarily  have 
*'  ?act"u«tion.  happened  even  if  the  signal  had  been  given. 

Of  course,  this  is  true,  but  we  think  it  was 
properly  left  to  the  jury  to  say  whether  the  accident  would 
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probably  have  been  avoided  if  such  signal  had  been  given. 
In -this  respect  the  jury  were  fully  and  properly  instructed. 
III.  Counsel  contend  that  in  rulings  on  evidence,  in 
instructions  to  the  jury,  and  in  overruling  the  motion  for 
a  new   trial,  the  court  failed  to  properly  apply  the  rule, 

recognized   in   this   State,   that  as   to  a  tres- 
discovery  of     passor   upou    its   tracK   the   railroad   company 

pcnl;  evidence. 

is  under  no  duty  to  look  out  for  his  safety 
until  his  danger  becomes  known  to  those  operating  the  train ; 
in  other  words,  that  there  is  no  duty  to  look  out  for  tres- 
passers, but  only  a  duty  on  the  part  of  the  company's  em- 
ployes, after  they  are  aware  that  a  trespasser  is  in  danger, 
to  exercise  proper  care  to  avoid  injury  to  him.  There  is  no 
controversy  as  to  the  correctness  of  this  rule;  but  we  have 
held  that,  in  determining  whether  the  employes  of 
the  company  did  see  the  trespasser  in  time  to  have  avoided 
injury  to  him  in  the  exercise  of  proper  care,  the 
plaintiff  is  not  concluded  by  the  testimony  of  the  employes 
themselves  as  to  when  they  did  in  fact  become  aware 
of  the  presence  of  the  trespasser,  but  that  all  the  circum- 
stances bearing  on  that  question  are  for  the  consideration 
of  the  jury.  Farrell  v.  Chicago,  R,  I.  &  P.  R.  Co,,  123 
Iowa,  690;  Johnson  i\  Chicago,  M.  &  8L  P.  R.  Co.,  122 
loWa,  556;  Purcell  v,  Chicago  &  N.  W,  R.  Co.,  117  Iowa, 
667;  Barry  v.  BvrUngton  R.  &  L.  Co,,  119  Iowa,  62. 
Therefore  it  was  competent  to  show  that  the  engineer's 
view  of  the  track  was  unobstructed  for  a  considerable  dis- 
tance as  he  approached  the  child,  for  this  evidence,  in 
connection  with  the  evidence  of  the  engineer  that  he  was 
keeping  a  lookout,  would  bear  on  the  question  whether  he 
did  in  fact  see  the  child  sooner  than  he  testifies  that  he  did 
see  it  In  this  connection,  testimony  that  alarm  signals 
were  given  before  the  time  when,  as  the  engineer  testifies, 
he  did  actually  see  the  child,  these  signals  having  apparent 
reference  to  no  other  danger  or  cause  of  alarm  than  the  per- 
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ceived  presence  of  the  child  on  the  tr^ck,  was  competent  as 
tending  in  some  measure  to  indicate  that  the  engineer  did 
observe  something  on  the  track  before,  as  he  testifies,  the 
child  was  first  seen. 

IV.  Several  objections  are  argued  on  the  theory  that 
the  court  allowed  evidence  to  be  introduced  relating  to 
prior  fatal  accidents  caused  by  an  engine  in  the  charge  of 

the  engineer  who  was   operatinff  the  emrine 

6.  Evidence:  .  .  . 

objections.  which  causcd  this  accident.  As  an  abstract 
proposition,  proof  of  such  prior  accidents  would  not  be 
admissible,  unless,  perhaps,  as  supporting  the  claim  that  the 
company  was  negligent  in  employing  this  engineer  in  view 
of  their  knowledge  of  his  negligence  on  previous  occasions. 
But  there  is  no  such  question  in  this  case.  However,  an 
investigation  of  the  record  shows  that  the  objection  made  is 
not  well  founded.  The  engineer,  who  was  a  witness  for 
the  defendant,  testified  as  to  the  effect  which  the  giving  of 
an  alarm  signal  might  have  had  upon  the  child,  and  referred 
to  previous  accidents  in  his  experience.  He  was  cross- 
examined  with  reference  to  these  previous  accidents,  and 
led  to  disclose  the  fact  that  two  men  had  at  different  times 
been  run  over  and  fatally  injured  by  his  engine  while  he 
was  operating  it.  Counsel  for  plaintiff  made  great  point 
of  this  in  the  cross-examination  and  in  the  argument  to 
the  jury ;  but  with  reference  to  the  cross-examination  it  is 
to  be  noticed  that  no  objection  to  the  questions  were  made 
on  the  ground  that  they  called  for  evidence  of  a  distinct 
prior  act  of  negligence.  As  this  objection  was  not  urged 
at  the  time,  it  cannot  be  urged  now. 

V.  Much  is  said  in  argument  about  misconduct  of 
counsel  for  plaintiff,  not  only  in  referring  to  the  two  pre- 
vious accidents  while  this  engineer  was  operating  his  engine, 

but   also   in   explaining  why   not  more   than 

7.  Misconduct:  '         i     .         i  .    .       , 

argument.        $2,000   was   claimed   m   the   ongmal   petition 
(the  reason  assigned  being  that  the  claim  of  a  larger  amount 


r^ 


Dec.  1904]     Gregory  v.  Wabash  R.  R.  Co.  237 

would  have  enabled  defendant  to  remove  the  case  to  the 
federal  court),  and  in  commenting  on  the  amount  recovered 
in  another  similar  case.  The  remarks  of  counsel  were  ap- 
parently unwarranted;  but  no  objection  was  made  at  the 
time,  nor  afterwards  in  motion  for  a  new  trial,  and  counsel 
are  in  the  position,  therefore,  of  asking  us  to  reverse  this 
case  on  a  ground  not  brought  in  any  way  to  the  attention  of 
the  trial  court.  It  must  be  borne  in  mind  that  in  actions 
at  law  this  court  is  a  court  for  the  correction  of  errors, 
and  in  general,  in  such  cases,  we  can  only  review  the  action 
of  the  trial  court  as  to  objections  which  have  been  properly 
raised  before  it  It  is  possible,  of  course,  that  mi^onduct 
may  be  so  flagrant  that  no  action  of  the  court  could  cure  the 
error,  and  possibly  in  such  cases  we  ought  not  to  require 
the  complaining  party  to  go  through  the  formality  of  ob- 
jecting to  the  argument  and  asking  for  a  new  trial.  With- 
out passing,  however,  definitely  on  that  question,  we  are 
satisfied  in  this  case  that  the  misconduct  was  not  such  that 
it  could  not  have  been  prevented,  or  the  resulting  prejudice, 
if  any,  removed  by  a  direction  of  the  trial  court  to  the  jury ; 
and  under  these  circumstances  we  would  not  be  justified 
in  reversing  on  account  of  the  misconduct  alleged.  Taylor 
V.  Pacific  Mui.  L.  Ins,  Co.,  110  Iowa,  621;  Mackerall  v. 
Omaha  &  St  L.  R.  Co.,  Ill  Iowa,  547;  Gorham  v.  Sioua: 
City  Stockyards  Co.,  118  Iowa,  749 ;  Pence  v.  Chicago,  E. 
I.  &  P.  R.  Co.,  79  Iowa,  389. 

VI.  A  witness  was  permitted,  over  defendant's  objec- 
tion, to  testify  to  statements  afterward  made  by  the  engineer 
with  reference  to  whether  or  not  he  gave  an  alarm  signal. 

This  testimony  was  not  competent  to  show 
^  SpSSmcnt   *^   admission  binding  on   the   defendant,  but 

it  was  not  introduced  for  that  purpose.  The 
engineer,  having  testified  that  he  gave  no  such  signal,  was 
asked  on  cross-examination  whether  he  did  not  at  a  time 
and  place  specified,  and  in  the  presence  of  persons  named, 
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say  that  he  did  give  such  signal;  and,  upon  his  denial,  the 
testimony  of  the  witness  that  such  statement  was  made  at 
the  time  and  place  described  was  admissible  for  purposes 
of  impeachment,  and  it  was  plainly  introduced  for  that 
purpose. 

VII.     The  court  instructed  the  jury  that  it  was  not 
necessary,  in  order  to  entitle  the  plaintiff  to  recover,  that 
they  find  that  the  injury  was  inflicted  willfully  or  intentional- 
9  N1C1.1GENCB:     ^y  ^y  ^^  engineer ;  and  of  this  counsel  for  ap- 
raiiwS^  com.   P^W^^^^  complain,  taking  the  position  that  where 
'*"^'  the  injured  person  is  a  trespasser,  and  the  liabil- 

ity of  the  company  is  only  sought  to  be  established  on  the 
ground  that,  after  being  aware  of  the  danger  to  the  tres- 
passer, the  employes  of  the  company  were  at  fault  in  not 
avoiding  such  danger,  the  action  of  such  employes,  in  order 
to  warrant  recovery,  must  be  willful  and  wanton.  It  may 
be  true  that  in  some  of  the  cases  of  this  character  this  court 
has  referred  to  the  willful  and  wanton  character  of  the  acts 
of  railroad  employes  in  failing  to  take  reasonable  precau- 
tions to  avoid  injury  after  the  trespasser  was  seen;  but  cer- 
tainly this  court  has  never  announced  the  rule  that  under 
such  circumstances  the  company  will  not  be  liable  unless  the 
conduct  of  its  employes  was  intentional,  willful,  or  wanton ; 
and,  so  far  as  we  can  discover,  the  rule  uniformly  adhered 
to  has  been  that  if,  after  the  employes  in  charge  of  the  train 
become  aware  of  danger  to  a  trespasser  on  the  track,  they 
can,  by  the  exercise  of  such  care  as  a  reasonably  prudent 
person  would  exercise  under  the  circumstances  —  that  is,  the 
highest  possible  degree  of  care  in  view  of  the  fact  that  human 
life  is  involved  —  avert  such  danger,  it  is  their  duty  to  do  so ; 
and  the  company  will  be  liable  for  their  failure  in  this  re- 
spect,- which  failure  will  be  attributed  to  the  company  as  neg- 
ligence. Orr  V,  City  Railway  Company,  94  Iowa,  423,  431 ; 
Sutzin  V.  Chicago,  M.  &  St.  P,  B,  Co,,  95  Iowa,  304;  Kelley 
V,  Chicago,  B.  £  Q.  A.  Co.,  118  Iowa,  387;  Purcell  v.  Chi- 
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cago  i&  N.  W.  B.  Co.,  109  Iowa,  628 ;  Walters  v.  Chicago,  R. 
L  &  P.  R.  Co.,  41  Iowa,  71 ;  Burg  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  90  Iowa,  106. 

By  answers  to  special  interrogatories  propounded  at 
the  request  of  the  defendant,  the  jury  exonerated  the  engi- 
neer from  intentionally  or  willfully  causing  the  death  of  the 
child ;  but  these  answers  did  not  exonerate  him  from  neglect. 
It  is  evident  that  the  jury  found  that  he  was  negligent,  though 
not  acting  with  any  intention  or  desire  to  cause  the  child's 
death.  The  jury  were  correctly  instructed  on  the  subject 
of  n^lect,  and  there  was  evidence  to  support  the  verdict 
in  this  respect. 

VIII.  Finally,  it  is  urged  that  there  was  no  evidence 
as  to  the  value  of  the  life  of  intestate  to  her  estate.  Evi- 
dence was  introduced,  apparently  without  objection,  that  the 

wages  of  female  school-teachers  in  the  vicinity 

10.  CvmsN  CB  * 

value  of  life  of  intestate's  home  were  from  $30  to  $35  a 
month ;  but  there  was  no  other  evidence  as.  to 
the  value  of  the  life  of  a  female  child  two  years  of  age; 
that  is,  what  the  earnings  of  such  child  would  be  from 
the  time  of  majority  to  the  limit  of  expectancy  of  life. 
The  father  of  the  deceased  was  a  farmer,  and  the  mother 
his  housekeeper.  The  court  instructed  the  jury  that  the  evi- 
dence as  to  these  matters  was  not  admitted  for  the  purpose 
of  establishing  a  presumption  that  the  child  would  have  be- 
coine  a  school-teacher,  and  directed  them  that  the  evidence 
could  be  considered  as  bearing  on  the  position  in  society  and 
the  relative  status  of  the  family  in  which  the  child  lived,  and 
the  opportunities  afforded  in  that  locality  to  young  women 
to  pursue  an  independent  calling,  and  that  it  was  for  the 
jury  to  say,  "  from  these  facts  and  all  the  evidence  bearing 
on  this  question,  with  the  assistance  of  the  knowledge  and 
observation  common  to  all  alike,  what,  if  any,  independent 
calling  or  business  deceased  would  have  followed,  and  the 
amount   of   the   estate,    if   any,    she   would   have   accumu- 
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lated  had  she  lived  out  her  ei^pectancy."  That  in  such  a 
case  the  jury  are  not  to  be  limited  to  award  nominal  dam- 
ages merely  because  it  is  impossible  to  prove  what  the  occu- 
pation of  the  child  would  have  been,  and  the  compensation 
which  would  have  been  received  in  such  calling,  is  well  set- 
tied.  Walters  v.  Chicago,  B.  I.  &  P.  B.  Co.,  41  Iowa,  71, 
80 ;  Hively  v.  Webster  County,  117  Iowa,  672 ;  Eginoire  v. 
Union  County,  112  Iowa,  55^ ;  Parrel}  v.  Chicago,  B.  I.  £ 
P.  B.  Co.,  123  Iowa,  690. 

If  the  court  had  been  asked  to  direct  the  jury  that  in 
establishing  the  damages  to  the  child's  estate  they  should 
find  the  present  worth  of  what  the  aggregate  earnings  of  the 
child,  from  majority  until  the  end  of  expectancy  of  life, 
less  the  ordinary  expenses  of  living,  would  have  been,  no 
doubt  some  such  instruction  should  have  been  given ;  but  no 
instruction  on  this  subject  was  asked,  and  we  think  that 
what  the  court  said  was  not  substantially  nor  prejudicially 
erroneous.  Andrews  v.,  Chicago,  M.  &  St.  P.  B.  Co.,  86 
Iowa,  677,  685.  In  such  cases,  the  best  that  can  be  done 
is  to  direct  the  jury  as  to  the  general  basis  on  which  the 
right  to  recover  is  founded,  and  allow  them  to  fix  such  sum 
as  is  in  their  judgment  reasonable.  It  is  evident  in  this  case 
that  the  jury  did  not  allow  the  total  amount  of  the  earnings 
of  a  school-teacher  at  $30  a  month,  nor  even  the  total  net 
earnings  at  that  rate  for  the  period  of  expectancy  of  life  after 
majority,  which  appeared  from  the  Carlisle  Life  Tables  in- 
troduced in  evidence.  No  complaint  is  made  that  the  verdict 
is  excessive,  and  we  are  satisfied  that  the  jury  did  not  adopt 
any  unreasonable  basis  for  computation  of  the  amount 

We  have  discussed  the  principal  errors  which  are  relied 
upon ;  others  which  are  urged  are  so  obviously  without  merit 
that  we  do  not  find  it  necessary  to  refer  to  them.  A  motion 
to  strike  appellee's  amended  abstract  is  submitted  with  the 
case,  but  on  an  examination  of  the  record  we  think  that  it 
should  be  overruled. 
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The  judgment  of  the  trial  court  is  affirmed,  uq  241 

°  131  740' 


C.  F.  Bakto  v.  Iowa  Telephone  Co.,  Appellant. 

Telephones:    ELEcnuaTy:    negligence.    A  telephone  company  which 

1  acquiesces  in  the  use  of  its  poles  by  an  electric  company,  is  charged 
with  the  duty  of  seeing  to  it  that  the  light  wires  do  not  expose 
its  employes  to  unusual  danger. 

Same.    A  telephone  company  permitting  the  use  of  its  poles  for  carry- 

2  ing  electric  light  wires,  must  use  a  degree  of  care  for  the  protection 
of  its  employes  commensurate  with  the  danger  involved. 

Negligence:    evidence.    In  an  action  by  a  telephone  lineman  for  in- 

3  juries  caused  by  a  defective  electric  light  wire  carried  on  the  poles 
of  the  telephone  company,  the  evidence  is  reviewed  and  held  to 
justify  a  submission  to  the  jury  of  the  issue  of  defendant's  negli- 
gence. 

Assumption  of  Risk.    A  telephone  lineman  not  an  inspector  of  wires, 

4  nor  charged  with  the  duty  of  inspecting  or  testing  live  wires, 
does  not  assume  the  risk  of  an  injury  resulting  from  a  defective 
light  wire. 

Contributory  Negligence:    evidence.    A  telephone  lineman  was  in- 

5  jured  by  coming  in  contact  with  a  defectively  insulated  electric 
light  wire  which  the  defendant  carried  on  its  poles ;  under  the  evi- 
dence it  is  held  that  the  question  of  the  lineman's  contributory 
negligence  was  properly  submitted  td  the  jury. 

Appeal  from   Woodbury  District  Court, —  Hon.   Geo.   W. 

Wakefield,  Judge. 

Saturday,  December  17,  1904. 

Appbai.  from  judgment  for  damages  caused  by  a  fall 
from  a  telephone  pole.     See  119  Iowa,  179. —  Affirmed, 

A.  Van  Wagenen,  for  appellant 

Henderson  &  Fribourg,  for  appellee. 

Ladd,  J. —  On  the  18th  day  of  April,  1901,  the  plain- 
VoL.  126  Ta.— 16 
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tifiF  was  employed  as  lineman  by  defendant  and  was  engaged 
in  stringing  what  are  called  **  lead  oflFs,"  being  connections 
from  the  main  line  of  telephone  wires  to  residences  or  places 
of  business  of  patrons.  After  ascertaining  the  wires  with 
which  to  connect  a  laundry  near  the  intersection  of  Court 
and  Fourth  streets  he  advised  the  wire  chief,  and  was  in- 
formed that  a  certain  telephone  was  connected  with  a  metal- 
lic circuit  when  it  should  have  been  a  common  return.  In 
a  metallic  circuit  two  wires  run  all  the  way  from  the  tele- 
phone to  the  central  office,  while  in  a  common  return  one 
wire  runs  from  the  office  to  the  telephone,  and  the  current 
travels  back  over  a  wire  common  to  several  telephones,  some- 
times called  the  "  McClure  "  wire.  PlaintiflF,  in  preceding 
to  remedy  the  defect,  climbed  the  pole  on  which,  about  thirty 
feet  from  the  ground,  were  two  crossbars,  and  above  these  a 
"  hickey  '^  had  been  placed  by  the  Sioux  City  Electric  Ligiit 
Company.  A  "^  hickey  "  consists  of  two  iron  strips  fastened 
to  the  pole  and  extending  above  its  end,  supporting  a  cross- 
bar. On  this  crossbar  there  were  two  electric  light  wires 
of  one  hundred  and  ten  volts,  and  two  primary  wires,  con- 
necting alternating  currents  of  one  thousand  and  fifty  volts 
each.  A  wire  tapped  one  of  these  and  ran  down  to  th© 
middle  bar,  aud,  after  being  woimd  around  a  peg,  onto  the, 
fuse  box,  which  was  attached  to  the  lower  crossbar  west  of 
the  post,  and  over  the  end  of  a  supporting  brace  extending 
from  the  pole  to  the  crossbar.  This  fuse  box  was  six  inches 
long  by  three  or  four  inches  wide,  and  is  described  as  **  fu- 
sible plug  down  in  a  receptacle  to  blow  out  or  melt  out  in 
case  of  a  short  circuit  on  the  line."  A  substance  of  lower 
conductivity  than  the  wire  is  placed  in  it,  and  melts  when 
two  wires  come  together.  A  converter  was  attached  to  the 
north  side  of  the  pole,  the  top  of  it  at  the  middle  of  the  lower 
crossbar.  This  was  about  eighteen  inches  high  and  twelve  or 
fifteen  inches  wide.  Its  purpose  was  to  convert  the  current 
from  a  higher  into  others  of  lower  voltage.     In  this  instance 
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the  current  passing  into  a  store  near  by  was  reduced  to  one 
hundred  and  four  volts.  A  connecting  coil,  about  one  and 
one-half  inches  in  diameter,  of  wire  three-thirty-seconds  of  an 
inch  thick,  extended  from  the  fuse  box  to  the  converter. 
Back  of  this  wire  was  the  iron  brace  previously  mentioned, 
and  as  the  coil  was  longer  than  seems  to  have  been  necessary 
it  is  supposed  to  have  been  blown  back  and  forth  by  the  wind 
against  the  brace  until  the  insulation  wore  from  the  wire. 
The  telephone  wires  were  stretched  over  the  middle  and  lower 
crossbars,  save  the  common  return,  whicli  was  attached  to  a 
bracket  fastened  on  the  east  side  of  the  pole  at  the  lower 
end  of  the  brace  supporting  the  middle  crossbar.  The  plain- 
tiff cut  the  return  wire  of  the  metallic  circuit  and  attached 
it  on  the  common  return,  which  was  on  the  bracket.  He  then 
had  hold  of  the  bracket  with  one  hand,  an4  in  descending 
grasped  the  iron  brace  of  the  wire  coil  connecting  the  fuse 
l)ox  and  the  converter,  when,  as  the  evidence  tended  to  show, 
he  was  struck  by  a  current  of  electricity  and  fell  to  the  earth. 
I.  The  hickey,  electric  light  wires,  fuse  box,  and  con- 
verter were  placed  on  the  pole  without  the  defendant's  con- 
sent, but,  as  these  had  remained  thereon  more  than  a  year,  it 

1.  electbicity*    ^*^y  ^®^^  "^  assumed  to  have  been  done  with 
negligence      j^^  acquicsoence.     That  they  were  so  placed  by 

another  company  did  not  relieve  the  defendant  of  its  duty 
to  take  reasonable  precautions  for  the  safety  of  its  employes. 
Though  the  lineman  is  of  necessity  exposed  to  unusual  dan- 
gers, it  is  the  duty  of  the  employer  to  see  that  the  place 
where  he  is  to  perform  his  work  is,  in  view  of  the  situation; 
reasonably  safe;  that  is,  shielded  from  such  perils  as  an  or- 
dinarily prudent  and  skillful  man  would,  under  like  circum- 
stances, guard  against^  and  it  is  no  excuse  to  say  that  an 
act  in  violation  of  this  duty  was  that  of  another,  if  with  the 
employer's  consent  or  acquiescence.  In  other  words,  the  ob- 
ligation to  provide  the  employe  a  reasonably  safe  place  to 
work  is  an  affirmative  and  continuing  duty  on  the  part  of  tho 
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• 

employer.  If  the  defendant  chose  to  allow  the  electric  light 
company  to  use  its  poles,  it  became  its  duty  to  see  that  these 
were  not  so  used  as  to  expose  the  telephone  company's  em- 
ployes to  perils  the  risk  of  which  was  not  assumed  in  enter- 
ing such  hazardous  employment.  See  McGuire  v.  Bell  Tel. 
Co.,  167  N.  Y.  208  (60  N.  E.  Rep.  433,  52  L.  R.  A.  437) ;. 
Cherokee,  etc..  Coal  Co.  v.  Britton,  3  Kan.  App.  292  (45 
Pac;  Rep.  100)  ;  Trainor  v.  B.  B.  Co.,  137  Pa.  145  (20  Atl. 
Rep.  632). 

Counsel  have  stated  in  eloquent  terms  the  advantages 
of  electricity.  The  power  suppKed  by  it  and  manifested  in 
diflFerent,  ways  is  now  in  common  use.  Its  economic  ad- 
vantages are  immeasurable.  Its  possibilities 
are  inconceivable.  But  unless  properly  han- 
dled it  is  also  exceedingly  dangerous,  and  those  utilizing  the 
agency  cannot  complain  if  a  degree  of  care  and  skill  in  the 
construction  and  maintenance  of  necessary  apparatus  and 
machinery  is  exacted  commensurate  with  the  dangers  in- 
volved. McAdam  v.  Cen.  B.  &  E.  Co.,  67  Conn.  445  (35 
Atl.  Rep.  341).  See  Overall  v.  Louisville  E.  £  L.  Co.,  20 
Ky.  759  (47  S.  W.  Rep.  442).  Such  is  the  rule  with  respect 
to  other  instrumentalities,  and  no  reason  can  be  suggested 
justifying  an  exception  in  favor  of  electricity. 

The  wire  poil  connecting  the  fuse  box  with  the 'con- 
verter could  easily  have  been  so  hung  as  not  to  have  come 
in  contact  with  the  iron  brace,  and  so  adjusting  it  that  the 

insulation  would  be  likely  "  by  raking ''  against 
,3-  ^^^^^^^^'    the  brace  to  wear  off  might  well  have  been 

found  to  have  been  improper  construction.  It 
was  as  though  an  uninsulated  wire  had  been  left  in  direct 
contact  with  the  brace.  Of  course  the  covering  mig^t  have 
been  expected  to  wear  off,  but  when  wires  are  so  placed  that 
this  may  occur  at  short  intervals,  because  of  coming  in  con- 
tact with  other  material,  and  where  loss  of  insulation  renders 
them  dangerous,  inspection  should  be  made  with  such  fre- 
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quency  as  appears  reasonably  necessary  to  discover  and  rem- 
edy defects,  to  the  end  Aat  injury  may  not  result  therefrom. 
The  lineman  necessarily  ascended  on  the  opposite  side  of 
this  pole,  and  when  in  that  position  his  view  of  the  wire  was 
obstructed  by  the  location  of  the  fuse  box,  converter,  cross- 
bar, and  brace,  and  he  would  not  be  likely  to  seiarch  for  a 
wire  on  the  other  side,  not  fastened  to,  but  swinging  against, 
the  brace,  especially  if  ignorant  of  the  mechanism  of  the 
fuse  box  and  converter.  The  defendant  must  be  presumed 
to  have  known  what  every  one  else  has  observed,  that  line- 
men in  going  up  and  down  poles  take  hold  of  the  braces  and 
other  projections  which  do  not  appear  to  be  dangerous,  and 
in  placing  or  permitting  others  to  place  wires  and  apparatus 
on  these  poles  should  have  taken  this  custom  into  considera- 
tion in  guarding  against  exposing  its  employes  to  unneces- 
sary peril ;  and  whether  it  did,  in  view  of  all  the  circum- 
stances, exercise  ordinary  care  and  skill  in  so  doing,  was 
for  the  jury  to  decide. 

II.  That  plaintiff  assumed  the  risks  incident  to  his 
employment  no  one  questions.  Had  he  been  an  inspector, 
or  had  the  inspection  of  the  poles  and  vnres  been  a  part  of 

4.  AssuMFTiow  ^^^  duties,  there  would  be  much  force  in  ap- 
OF  iisK.  pellant's  contention  that  he  should  be  held  to 
have  known  what  it  was  his  duty  to  ascertain.  See  Ander- 
son V.  The  Inland  Telephone  &  Tel  Co.,  19  Wash.  575  (53 
Pac.  Kep.  657,  41  L,  R.  A.  410) ;  Chisholm  v.  The  New 
Eng.  T.  &  T.  Co.,  176  Mass.  125  (57  N.  E.  Rep.  383) ; 
Bergin  v.  New  Eng.  Tel.  Co.,  70  Conn.  54  (38  Atl.  Rep. 
S88,  39  L.  R.  A.  195) ;  New  Omaha  T.  H.  E.  L.  Co.  v.  Rom- 
hold  (Neb.)  97  N.  W.  Rep.  1030.  But  he  was  not  an 
inspector,  and  the  record  is  void  of  any  evidence  upon  which 
it  could  have  been  found  ^that  inspection  was  a  part  of  his 
duty.  True,  he  was  required  to  report  any  defects  he  might 
observe,  but  he  was  not  directed  to  look  for  them ;  was  not 
furnished  with  any  apparatus  to  test  live  wires;  did  not 
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know  how,  and  was  even  ignorant  of  the  method  of  testing 
by  touching  with  the  end  of  his  fingers.  Indeed  the  testi- 
money  tended  to  show  that  this  was  the  only  telephone  pole 
in  the  city  with  a  converter  and  fuse  box  attached  to  it,  and 
that,  though  plaintiflF  appreciated  the  danger  of  coming  in 
contact  with  electric  wires,  he  had  had  no  experience  in  pro- 
tecting himself  from  them.  Doubtless  he  did  assume  the 
risk  of  coming  in  contact  with  any  wire  which  in  the  exer- 
cise of  ordinary  diligence  he  shojild  have  observed.  But  he 
was  without  knowledge  of  the  mechanism  of  the  converter 
and  fuse  box,  and,  as  the  connecting  wire  was  concealed 
from  view,  cannot  be  held  to  have  been  negligent,  as  a  mat- 
ter of  law,  in  not  discovering  it.  If  not  charged  with  knowl- 
edge of  the  danger,  it  seems  unnecessary  to  say  that  he  can- 
not be  held  to  have  assumed  the  risk. 

III.  What  has  been  said  practically  disposes  of  the  con- 
tention that  plaintiflF  was  conclusively  shown  to  have  been 
guilty  of  contributory  negligence.     The  additional  element 

is  the  fact  that  he  carried  an  insulating  tape 

5.    CONTRIBU-  -  .     . 

TORY  MEG-  ^ith  which  he  might  have  wound  the  joint 
evidence.  made  by  the  lead-oflF  wire  with  the  common 
return.  Had  he  done  this  he  would  not  have  been  in- 
jured. Had  he  taken  hold  of  the  brace  on  the  other  side 
he  would  have  escaped.  He  could  have  steadied  himself 
by  placing  his  arm  about  the  pole.  One  of  the  p^s 
might  have  proven  a  safe  hand-hold.  Had  he  foreseen  the 
danger  of  seizing  the  brace,  another  expedient  would  doubt- 
less have  been  adopted.  But  he  did  not,  and  the  other  things 
he  might  have  done  are  important  only  in  determining 
whether  he  was  guilty  of  any  negligence  in  taking  the  course 
he  adopted.  Would  a  prudent  man  with  one  hand  on  the 
bracket,  connected  by  a  wire  with  the  earth,  situated  as 
plaintiff  was,  have  grasped  the  iron  brace?  He  had  been 
working  with  the  return  wire,  which  appeared  to  be  safe, 
and  as  there  was  ground  for  concluding  that  he  had  no  reason 
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to  suspect  that  the  brace  was  in  contact  with  a  live  wire,  the 
question  of  his  negligence  was  an  open  one  for  the  determina- 
tion of  the  jury. 

The  rulings  on  the  admissibility  of  evidence  were  cor- 
rect, and  the  instructions  refused,  in  so  far  as  correct,  were 
included  in  those  given,  which,  when  considered  together, 
are  not  subject  to  the  exceptions  urged. —  Affirmed. 


William   Ohlrogg  v.   The   District  Court  of  Worth 
County,  Iowa,  and  Clifford  P.  Smith,  Judge. 

Intoxicating  Liquors:  injunction:  contbmpt.  A  decree  enjoin- 
ing defendant  from  illegaHy  selling  liquors  in  a  certain  building 
was  not  void,  depriving  the  court  of  jurisdiction  to  punish  for  con- 
tempt, because  reciting  that  defendant  was  not  the  owner  of  the 
premises  during  the  time  of  such  sales  and  that  since  that  time 
the  same  had  been  sold  and  possession  gi^en. 

Certiorari  to   Worth  District  Court. —  Hon.   Clifford  P. 

Smith,   Judge. 
* 

Thursday,  April  14,  1904.* 

The  plaintiff  was  adjudged  guilty  of  contempt  for  the 
violation  of  a  decree  restraining  him  from  the  unlawful  sale 
of  intoxicating  liquors.  This  is  a  certiorari  proceeding  to 
determine  the  validity  of  that  decree. —  Dismissed, 

Cooper,  demons  &  Lamb  and  W,  A.  Willing,  for  plain- 
tiff. 

Chas.  W.  Mvllan,  Attorney-General,  and  Lavrrence  De 
Graff,  Assistant  Attorney-General,  for  defendants. 

Sherwin,  J. —  An  action  was  begun  against  the  plain- 
tiff herein  for  the  September,  1896,  term  of  the  district  court 

*  This  and  the  following  four  cases  are  published  ont  of  chrono- 
logical order  by  reason  of  application  for  rehearings. 
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of  Worth  county,  charging  him  with  the  illegal  sale  of  intox- 
icating liquors  in  a  certain  building  located  in  the  town  of 
Grafton,  in  that  county,  and  praying  that  he  be  restrained 
from  continuing  the  nuisance.  Notice  of  such  action  was 
duly  served  upon  the  plaintiff,  and  he  appeared  thereto  and 
defended.  At  the  January,  1897,  term  of  said  court,  the 
ease  was  finally  heard,  and  a  decree  entered  therein  finding 
that  the  defendant,  William  Ohlrogg,  was  maintaining  a 
nuisance  on  the  premises  described  at  the  time  suit  was  com- 
menced, and  perpetually  enjoining  him  from  continuing  the 
same.  The  decree  also  stated  that  the  defendant  was  not  the 
owner  of  the  premises  during  the  time  that  he  was  using 
them  for  the  illegal  sale  of  liquors,  and  that  "  since  said  time 
the  premises  have  been  sold  to  J.  H.  Hovel,  and  possession 
thereof  given."  In  September,  1902,  information  was  filed 
diarging  the  defendant,  Ohlrogg,  with  contempt  for  the  vio- 
lation of  the  injunction.  The  evidence  clearly  establishes 
the  fact  that  he  maintained  a  nuisance  in  the  building  in 
question  between  the  date  of  decree  and  the  filing  of  the  in- 
formation, and  the  only  question  remaining  for  our  determi- 
nation is  as  to  the  validity  of  the  decree  enjoining  him  from 
so  doing. 

It  is  contended  that  because  of  the  recital  in  the  decree 
that  at  the  time  of  the  trial  the  premises  had  changed  hands^ 
and  "  possession  thereof  given,"  the  decree  was  void,  and 
had  no  restraining  force  or  effect*  If  it  be  conceded,  for 
the  purpose  of  this  case,  that  the  decree  may  fairly  be  con- 
strued to  hold  that  at  its  date  the  premises  had  in  fact  passed 
from  the  control  of  Ohlrogg,  it  does  not  follow  that  the  in- 
junction order  was  void.  The  court  had  jurisdiction  of  the 
parties  and  of  the  subject-matter,  and  when  it  was  deter- 
mined upon  the  trial  in  January,  1897,  that  the  defendant 
was  maintaining  a  nuisance  in  the  building  at  the  time  the 
suit  was  brought,  the  court  had  the  undoubted  right  to  re- 
strain him  from  continuing  the  same.  If  it  had  been  made 
to  appear  that  the  nuisance  had  in  fact  been  abated  by  the 
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defendant  at  the  time  of  the  trial,  it  would  then  have  been 
a  matter  of  discretion  with  the  court  to  issue  the  injunction, 
or  not ;  depending  upon  its  conclusion  as  to  the  good  faith  of 
the  party  in  so  doing.  Judge  v.  Krihs,  et  al.,  71  Iowa,  183. 
The  record  herein  shows  that  a  contract  for  the  sale  of  the 
premises  was  made  after  the  notice  had  been  issued  in  the 
suit  begun  in  1896,  and  that,  if  there  ever  was  in  fact  a 
change  of  possession  thereof,  it  was  not  until  after  a  tem- 
porary writ  of  injunction  had  been  issued  and  served.  Fur- 
thermore, it  clearly  appears  that,  notwithstanding  such  pre- 
tended sale  and  change  of  premises,  tho  defendant  was  soon 
again  caught  dispensing  liquor  in  the  same  building.  The 
decree  was  not  void  absolutely,  and,  however  irregular  or 
erroneous,  it  was  still  in  force  and  valid  until  set  aside  in 
direct  proceedings.  Finch  v,  HoUenger,  47  Iowa,  173 ;  Mc- 
Crillis  V.  Harrison  County,  63  Iowa,  592;  Blanchard  t\ 
Ware,  37  Iowa,  305.  And  when  the  ^court  has  jurisdiction 
of  the  parties  and  of  the  subject-matter  and  authority  to 
make  the  order,  the  injunction  must  be  obeyed,  however 
erroneously  made.  Jordon  v.  Circuit  Court,  69  Iowa,  177 ; 
Slate  V.  Circuit  Court,  98  Wis.  143;  16  Am.  &  Eng.  Enc.  of 
Law,  438;  and  cases  cited.  The  cases  cited  and  relied 
upon  by  the  plaintiff  are  not  in  conflict  with  this  conclusion. 
There  was  no  error  in  permitting  an  amendment  to  the  in- 
formation. 

The  judgment  of  the  district  court  was  right,  and  this 
proceeding  is  dismissed. 


State  op  Iowa  v.  Richabd  Pray,  Appellant 

Challenge  to  jurors.  The  appellate  court  will  not  presume  prejudice 
1  from  the  ruling  of  the  trial  court  in  excusing  a  juror  because 
wrongly  named;  nor  will  prejudice  arise  from  a  refusal  to  excuse 
another  from  the  same  panel  for  the  same  reason,  where  the  objec- 
tion was  not  made  until  after  the  exercise  of  a  peremptory  chal- 
lenge. 
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Waiver  of  objection  to  juror.    An  objection  to  a  juror  because  of  his 

2  relation  to  the  prosecuting  witness  in  a  criminal  action,  which 
becomes  known  to  defendant's  counsel  during  the  trial,  is  waived 
by  failure  to  call  attention  to  the  fact  prior  to  the  verdict. 

Sequestration  of  Witnesses:    discretion  of  court.    It  was  not  an 

3  unreasonable  exercise  of  discretion  to  permit  the  wife  of  a  prose- 
cuting witness  to  testify,  after  rertiaining  in  the  court  room  during 
the  examination  of  the  other  witnesses  for  the  State,  in  violation  of 
a  sequestration  order,  it  appearing  that  the  sheriff  did  not  enforce 
the  order  for  the  reason  that  she  was  the  only  lady  witness. 

Alibi:    reasonable   doubt:    instructions.    An    instruction    that   de- 

4  fendant  was  not  bound  to  establish  an  alibi  beyond  a  reasonable 
doubt,  and  if  the  testimony  raised  a  reasonable  doubt  that  de- 
fendant was  present  at  the  commission  of  the  crime  he  was  en> 
titled  to  an  acquittal,  was  not  objectionable  as  leading  the  jury 
to  believe  that  it  was  only  such  doubt  as  to  the  alibi  which  would 
necessitate  acquittal,  where  the  doctrine  of  reasonable  doubt  was 
correctly  stated  in  another  instruction. 

Reasonable  doubt:    review  on  appeal.    The  appellate  court  will  not 

5  pass  on  the  question  of  reasonable  doubt  in  reviewing  the  evidence, 
but  if  the  verdict  has  support  and  the  jury  has  been  properly  in- 
structed, its  finding  on  the  question  is  final. 

Appeal    from    Decatur    District    Court. —  Hoir.     H.    M. 

Towner,  Judge. 

Tuesday,  June  7,  1904. 

Conviction,  for  arson.  Defendant  appeals. —  4/- 
frnied, 

C.  W.  Hoffman,  W.  R.  McGinniss,  and  Q.  W.  Baker, 

for  appellant. 

Charles  W.  Mullan,  Attomey-Gteneral,  and  Lawrence 
De  Oraff,  Assistant  Attorney-General,  for  the  State. 

MoClain,  J. —  Defendant  was  convicted,  on  circum- 
stantial evidence,  of  having  set  fire  at  night  to  a  livery  bam 
in  the  town  of  Grand  Junction.  Tt  appears  without  question 
that,  a  short  time  before  the  barn  was  discovered  to  be  on 
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fire,  the  defendant  had  purchased  a  jug  of  Kerosene  oil  at 
a  grocery  store  not  far  atvay,  and  that  he  was  seen  going 
from  the  grocery  store  in  the  direction  of  the  bam;  that 
kerosene  had  been  thrown  on  the  side  of  the  bam  before  it 
was  ignited;  and  that  a  jug. which  had  contained  kerosene 
oil  was  found  in  the  vicinity^  which  some  witnesses  testified 
was  the  same  jug  which  defendant  had  had  filled  with  oil 
at  the  grocery  store.  There  was  also  some  evidence  tending 
to  show  a  motive  for  the  crime. 

It  is  contended  by  the  appellant  that  the  trial  court 
erred  in  refusing  to  direct  a  verdict  for  the  defendant^  and 
in  refusing  to  set  aside  the  verdict  for  the  State  on  the  ground 
of  insufficiency  of  the  evidence,  and  on  the  further  ground 
that  it  was  apparently  the  result  of  passion  and  prejudice. 
But  the  commission  of  the  crime  was  clearly  established,  and 
there  was  some  evidence  tending  to  connect  the  defendant 
therewith.  The  sufficiency  of  the  evidence  was  for  the  jury, 
and  we  have  no  disposition  to  interfere  with  their  conclusions. 
Complaint  is  made  of  the  action  of  the  court  in  im- 
paneling the  jury,  first,  because  one  juror  was  excused  on 
challenge  of  the  State,  over  defendant's  objection,  on  the 

ground  that  he  was  incorrectly  named;   and, 
lenge  'to        secoud,  that  defendant's  challenge  to  another 

jurors.  , 

juror  on  the  same  ground  was  overruled.  The 
first  of  these  objections  is  not  well  taken,  for  the  reason  that 
we  cannot  presume  prejudice  from  the  ruling  of  the  court 
excusing  the  juror.  Oeiger  v.  Payne,  102  Iowa,  581.  It 
appears  that  the  second  objection  was  not  made  until  after 
the  counsel  for  defendant  had  waived  a  peremptory  chal- 
lenge, and  there  was  therefore  no  prejudice  to  the  defendant. 
State  V.  Elliott,  45  Iowa,  486. 

One  of  the  grounds  of  motion  for  a  new  trial  which  was 
overruled  was  that  one  of  the  jurors  was  related  to  the  prose- 
cuting witness,  which  fact  was  not  divulged  by  the  juror 
when  examined  during  the  impaneling  of  the  jury.  Their 
relationship  was  by  a  former  marriage  of  the  prosecuting 
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witness  to  the  first  cousin  of  the  juror.     This  marriage  had 

been  terminated  twenty  years  before  the  trial 
jEcrioM  %o  **"'by  the  death  of  the  wife,  but  counsel  for  ap- 
pellant contend  that  the  survival  of  children 
of  the  marriage  was  suflScient  to  perpetuate  the  relationship 
between  the  prosecuting  witness  and  the  juror.  Without 
passing  on  this  question,  it  is  sufficient  to  say  that  the  trial 
court,  in  ruling  on  the  motion,  had  before  it  a  showing  that 
counsel  for  the  defendant  became  aware  of  the  relationship 
soon  after  the  commencement  of  the  trial,  and  failed  to  make 
any  objection  to  the  continuance  of  the  trial  on  that  account, 
and  that  he  expressed  to  others  a  willingness  to  allow  the 
trial  to  proceed  without  raising  any  such  objection.  Coi^nsel 
argue  that  the  nature  of  the  relationship  did  not  come  to  the  . 
knowledge  of  counsel  until  after  the  commencement  of  the 
trial,  but  we  think  that  if  at  any  time  during  the  trial,  and 
before  the  verdict,  counsel  had  information  that  there  was 
some  relationship  which  might  disqualify  the  juror,  he  ^ould 
have  called  the  matter  to  the  attention  of  the  court,  in  order 
that  the  juror  might  be  interrogated  and  the  facts  ascertained, 
and  that,  by  failing  to  urge  the  objection  or  have  an  investi- 
gation made  for  the  purpose  of  ascertaining  whether  such 
objection  existed,  the  ground  of  complaint,  whatever  it  might 
be,  was  waived.  Pfeiffer  v.  Dubuque  (Iowa),  94  N.  W. 
Rep.  492;  Bishop,  New  Criminal  Procedure,  sections  946, 
947. 

A  number  of  errors  are  assigned  as  to  rulings  in  the 
admission  or  exclusion  of  evidence,  but,  after  examining  the 
record,  we  reach  the  conclusion  that  the  rulings  were  correct. 
It  is  not  necessary,  in  our  judgment,  to  discuss  in  detail 
the  various  objections,  for  they  are  as  to  minor  matters,  and 
do  not  reach  the  real  merits  of  the  case. 

As  to  the  objection  that,  after  the  trial  court  had  di- 
rected the  witnesses  for  the  prosecution  to  be  sequestered, 
one  witness  —  the  wife  of  the  prosecutor  —  was  allowed  to 
testify,  although  she  had  remained  in  the  court-room  while 
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the  other  witnesses  were,  testifying,  it  is  sufficient  to  say  it 

s.  Sbqubstba-       appeared  that  the  officer  had  not  carried  out 

witnesses:      the  court's  instructions  as  to  confining  this  wit- 
discretion  of  .  -111. 

court.  ness  m  a  separate  i*oom  with  the  otrier  witnesses 

for  the  reason  that  she  was  the  only  woman  among  the  wit- 
nesses, and  the  ruling  of  the  court  refusing  to  exclude  the 
A¥itnes8  from  testifying  under  the  circumstances  was  fully 
within  the  exercise  of  a  reasonable  discretion. 

Objection  is  made  to  one  of  the  instructions  which  re- 
lated to  the  evidence  relied  upon  to  establish  an  alibi,  on  the 
ground  that  under  such  instruction  the  jury  were  told  that 
A  A,r-..  ,••      tbe  defendant  was  not  bound  to  establish  such 

4.  Alibi:    rca- 

doSb?'*in-  defense  beyond  a  reasonable  doubt,  and,  if  the 
*'™*^°"'"  testimony  raised  in  the  minds  of  the  jury  a 
reasonable  doubt  that  the  defendant  was  present  at  the  time 
and  place  of  the  commission  of  the  crime,  then  it  was  their 
duty  to  give  him  the  benefit  of  tliat  doubt  and  acquit  hi  in. 
The  objection  is  that  by  this  instruction  tlie  jury  might 
have  been  led  to  infer  that  it  was  only  reasonable  doubt  raised 
by  the  evidence  as  to  alibi  that  would  necessitate  an  acquittal, 
but  the  doctrine  of  reasonable  doubt  as  applied  to  the  whole 
evidence  was  correctly  stated  in  another  instruction,  so  that 
the  jury  could  not  possibly  have  been  misled. 

Counsel  urge  that  the  evidence  is  not  sufficient  to  estab- 
lish the  guilt  of  defendant  beyond  a  reasonable  doubt,  but 
that  is  for  the  jury  to  say.  We  do  not  pass  on  the  question 
5  rbasokable  ^^  reasonable  doubt  in  reviewing  a  case  on 
00^  weS!*^  the  evidence.  If  there  is  competent  evidence 
tending  to  support  the  verdict,  and  the  jury 
have  been  properly  instructed  with  reference  to  reasonable 
doubt,  their  verdict  is  final  on  that  question. 

Finding  no  error  to  have  been  committed,  the  judgment 
of  the  trial  court  is  (tiffirmed. 
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B.  A.  DoLAN,  Appellant,  v.  Midland  -.tJkST  ^.tibnacb  Co.j 

ET  AL.,  Appellees. 

Redemption     from    mortgage     foreclosure:    equity:    accounting. 

1  A  mortgagor  whose  property  has  been  sold  on  foreclosure,  or  his 
assignee,  may  maintain  an  equitable  action  to  redeem  if  brought 
prior  to  the  expiration  of  the  statutory  period  of  redemption,'  and 
where  possession  has  been  taken  by  the  holder  of  the  certificate  of 
sale  without  assent  he  may  have  an  accounting  of  the  rents  and 
profits  and  of  any  portion  of  the  j)roperty  converted  by  the  certifi- 
cate holder  to  his  own  use,  for  the  purpose  of  ascertaining  the 
amount  required  to  make  redemption. 

Appeal:    sufficiency  of  notice.    The  statement  in  an  abstract  that 

2  appellant  gave  notice  of  appeal  to  defendant  and  the  clerk  of  the 
court  from  which  the  appeal  was  taken,  and  secured  his  fees,  is 
sufficient  to  confer  jurisdiction  over  a  simple  statement  in  denial 
that  the  appeal  was  perfected  as  required  by  law  and  that  the  notice 
of  appeal  was  insufficient. 

Appeal  from  Lee  District  Court, —  Hon.  Henry  Bank, 

Judge. 

Saturday,  June  11,  1904. 

Suit  in  equity  to  redeem  certain  property  from  an 
execution  sale  under  the  foreclosure  of  a  mortgage.  The 
trial  court  sustained  a  demurrer  to  the  petition,  and  plaintiff 
appeals. —  Reversed. 

James  H.  Anderson,  for  appellant. 

James  A,  Seddon  and  H.  Scott  Howell  &  Son,  for  ap- 
pellees. 

Deemeb,  0.  J. —  Defendant  Midland  Blast  Furnace 
Company  held  a  mortgage  upon  the  property  in  question, 
executed  by  the  then  owner,  John  Gaffney.     This  mortgage 
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» 
was  foreclosed  by  action  in  the  superior  court  of  the  city  of 

Keokuk,  and  a  decree  was  rendered  June  26,  1901.  Trans- 
script  thereof  was  filed  in  the  office  of  the  clerk  of  the  dis- 
trict court  of  Lee  county,  and  the  land  was  sold  under  special 
execution  issued  from  that  court  on  August  6,  1902,  to  the 
Midland  Blast  Furnace  Company.  This  suit  was  com- 
menced August  6th,  and  was  originally  brought  to  enjoin 
the  issuance  of  a  sheriflfs  certificate  or  deed,  and  for  the 
purpose  of  eflfectuating  an  equitable  redemption.  Plaintiff 
also  asked  judgment  not  only  against  the  furnace  com- 
pany, but  also  against  other  defendants,  for  damages  done 
to  the  property ;  claiming  that  he  had  purchased  the  equity 
of  redemption  from  Gaffney,  and  that  he  was  entitled  to 
compensation  for  injuries  done  the  property.  On  defend- 
ant's motion,  he  was  compelled  to  strike  certain  allegations, 
claiming  damages,  from  his  petition,  and  to  file  a  separate 
one  therefor  against  the  other  defendants.  Thereafter  he 
amended  his  bill  by  reciting  that  after  the  execution  sale, 
and  before  the  expiration  of  the  statutory  period  of  redemp- 
tion, the  Midland  Company,  purchaser  of  the  property,  went 
upon  the  land,  and  took  therefrom  a  lai^  amount  of  fixtures 
and  machinery,  and  converted  to  its  own  use  more  than  suf- 
ficient to  pay  the  debt  due  it,  and  that,  by  reason  of  that 
fact,  plaintiff  was  entitled  to  have  the  certificate  of  sale  and 
deed  set  aside  and  canceled,  and  the  property  declared  to  be 
his,  free  and  clear  of  the  incumbrance.  To  this  petition 
the  Blast  Furnace  Company  demurred,  and  its  demurrer  was 
sustained. 

This  appeal  is  from  that  ruling,  and  the  question  is 
whether  or  not  the  mortgagor,  or  his  assignee  or  grantee, 
may  have  an  equitable  action  for  redemption,  and  an  ac- 
^'  F»a?'SawJ  counting  from  the  holder  of  the  certificate  of 
^JSoS***  'Sale,  who  has  despoiled  the  property,  and  con- 
S^ig.*^  verted  enough  of  it  to  his  own  use  to  satisfy 
any  claim  he  may  have  under  his  certificate. 

Plaintiff  has  not,  of  course,  effected  a  statutory  redemp- 
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tion.  Indeed,  he  has  not  undertaken  to  do  so.  And  de- 
fendant insists  that,  as  he  did  not  do  so,  he  cannot  come  into 
court  to  enforce  any  supposed  equitable  right.  On  the  other 
hand,  it  is  argued  that  the  holder  of  a  sheriffs  certificate  of 
sale  has  nothing  more  than  a  lien  upon  the  land  for  the 
amount  of  his  investment;  that  he  is  not  entitled  to  the 
possession  of  the  property  until  he  receives  his  deed,  and 
that  if  he  goes  ifato  possession,  commits  waste,  receives  the 
rents  and  profits,  or  converts  any  of  the  property  to  his 
own  use,  he  is  liable  to  be  held  to  account  therefor  in  an 
equitable  action  to  redeem ;  and  that,  if  he  has  received  from 
the  property  more  than  enough  to  satisfy  his  clain^,  his  deed 
and  certificate  of  sale  shoidd  be  canceled. 

Under  our  authorities,  it  must  be  conceded  that  the 
holder  of  a  sheriffs  certificate  of  sale  under  a  mortgage 
foreclosure  is  not  entitled  to  the  possession  of  the  property, 
nor  has  he  any  title  to  the  lands  covered  thereby.  At  most 
he  has  nothing  more  than  a  lien,  or  perhaps  an  inchoate 
or  conditional  right  to  an  estate.  The  mortgagor  and  his 
grantee  hold  the  legal  title  until  divested  by  a  sheriffs  deed. 
In  other  words  the  mortgagor's  title  is  not  extinguished 
until  that  time.  He  or  his  grantee  had  until  the  sale  under 
the  foreclosure  decree,  an  equitable  right  of  redemption,  and 
after  the  sale  under  that  decree  a  statutory  right  of  redemp- 
tion. Either  of  these  rights  will  be  recognized,  enforced 
and  protected  by  a  court  of  equity.  See^  as  supporting  these 
views,  Greenlee  v.  Mercaadile  Ins,  Co,,  102  Iowa,  427; 
Vamum  v.  Winslom,  106  Iowa,  287,  and  cases  cited. 

It  is  also  true  that,  under  our  holdings,  a  right  of  re- 
demption is  said  to  be  statutory,  and  must  be  exercised  in 
the  manner  pointed  out  by  statute.  Case  v.  Fry,  91  Iowa, 
138;  Williams  v-  Dickerson,  66  Iowa,  106;  Lombard  v. 
Gregory,  90  Iowa,  684.  Although  it  has  also  been  held 
that,  as  to  a  junior  lienhojder,  not  made  a  party  to  a  mort- 
gage foreclosure,  he  has  an  equitable  right  of  redemption, 
independent  of  the  statutory  one,  which  may  be  exercised 
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notwithstanding,  the  statute.  In  one  of  the  cases  so  holding 
it  is  said,  in  substance,  that  the  equitable  right  of  redemp- 
tion which  exists  independent  of  statute  will  be  enforced 
until  taken  away  by  express  statutory  enactment  Spurgvn 
V.  Adamson,  62  Iowa,  661;  American  Co.  v.  Burlington 
Ass'n,  61  Iowa,  464. 

Which  of  these , principles  is  to  govern  here?  Has  a 
mortgagor,  or  his  grantee,  whose  property  has  been  sold  at 
foreclosure  sale,  no  remedy  against  a  certificate  holder  who 
takes  possession  of  and  despoils  the  property  during  the 
year  for  redemption,  but  to,  make  statutory  redemption, 
and  thereafter  to  bring  suit  against  the  despoiler  to  recover 
the  damages  done  to  the  estate  ?  Appellees'  coiyisel  answer 
these  interrogatories  in  the  aflirmative,  and  ask  us  to  so 
hold.  While  there  is  much  to  be  said  in  favor  of  his  posi- 
tion, we  do  not  think  that  equity  is  impotent  under  such 
circumstance.  Had  plaintiff  allowed  the  statutory  period 
of  redemption  to  expire  without  taking  any  action  to  secure 
the  fruits  thereof,  he  would,  of  course,  be  without  remedy, 
for  the  title  to  the  land  would  have  passed  from  him  through 
the  sheriff's  deed.  But  in  this  case  the  action  was  brought 
before  the  expiration  of  the  statutory  period.  It  is  for 
an  accounting,  and  to  determine  the  amount  plaintiff  should 
pay  in  order  to  secure  the  relinquishment  of  the  lien  held 
by  the  Midland  Blast  Furnace  Company.  Doubtless  plain- 
tiff might  have  made  statutory  redemption  without  waiving 
his  right  to  recover  damages  done  the  estate  by  the  certificate 
holder,  but  the  pivotal  question  here  is,  was  he  bound  to  do 
so,  under  the  facts  conceded  by  the  demurrer?  When  a 
mortgagee  takes  possession  of  land,  he  is  ordinarily  com- 
pelled to  account  for  the  rents  and  profits  arising  therefrom, 
and  the  mortgagor  may  bring  an  action  for  an  accounting, 
and  to  establish  the  amount  he  should  pay  in  order  to  dis- 
charge ^e  lien  of  the  mortgage.  The  holder  of  a  certificate 
of  purchase  during  the  statutory  period  of  redemption  has 

little,  if  anything,  more  than   a   lien  upon   the   property. 
Vol.  126  I  A.— 17 
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which  is  subjeot  to  be  divested  at  any  time  by  the  payment 
of  the  amount  of  his  purchase,  with  interest,  costs,  etc. 
When  he  has  received  that  amount,  his  lien  ceases. 

Appellee  practically  concedes  that  if  plaintiff  had  paid 
the  amount  invested  by  the  certificate  holder,  although  not 
in  strict  conformity  to  the  redemption  statutes,  he  would 
be  entitled  to  maintain  this  suit.  But  he  says  there  was 
no  payment  here,  and  therefore  a  court  of  equity  has  no 
jurisdiction.  He  is  right,  of  course,  in  saying  that  there 
has  been  no  payment,  as  we  ordinarily  iinderstand 
that  term.  But  is  that  fact  determinative  of  the  question 
of  the  jurisdiction  of  a  court  of  equity  ?  We  think  not. 
The  reason  why  he  might  maintain  the  action  in  the  one 
case,  and  not  in  the  other,  is  not  plain.  Indeed,  we  think 
that  in  either  case  he  may  resort  to  a  court  of  chancery  for 
relief.  In  the  one  case  he  has  voluntarily  parted  with  his 
money  for  the  purpose  of  extinguishing  the  lien,  while  in 
the  other  the  property,  or  a  part  of  it,  covered  by  the  lien, 
has  been  taken  without  his  consent  and  converted  to  the 
use  of  the  lienholder.  It  is  no  hardship  on  the  lienholder 
to  say  that  he  n>ust  account  for  what  he  has  received  from 
the  property  while  he  held  merely  a  lien  thereon,  and  that 
it  is  an  idle  ceremony  to  require  the  mortgagor  or  his  gran- 
tee to  pay  over  his  money,  and  then  to  bring  suit  to  recover 
the  same  back  again.  One  of  the  purposes  of  equity  is  to 
avoid  and  prevent  a  multiplicity  of  suits,  and  to  hinder 
circuity  of  action. 

So  far  as  we  can  discover,  this  exact  question  has  never  ' 
before  been  raised  in  this  State,  although  we  have  decisions 
which,  to  our  minds,  in  principle,  sustain  the  right  of  action. 
Thus,  in  BUzer  v,  Becke,  120  Iowa,  66,  plaintiff,  a  land- 
owner, was  permitted  to  make  redemption  from  a  tax  sale 
in  an  equitable  action  to  determine  the  amount  of  taxes 
which  might  properly  be  assessed  and  levied  against  his 
land.  In  that  case  the  power  of  a  court  of  equity  to  effectu- 
ate justice  in  the  redemption  of  lands  from  tax  sale  wa?? 
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fully  considered,  ahd  it  was  said,  '*  Equitable  circumstances 
nu  matter  how  new  or  complicated,  may  justify  a  court  of 
equity  in  extending  the  time  to  redeem  beyond  the  statutory 
]>eriod."  It  is  important,  we  think,  to  distinguish  between 
the  right  of  redemption  given  by  statute  and'  the  equity 
of  redemption.  Of  ^course,  the  equity  may  Ix^  cut  off  by 
foreclosure.  Indeed,  that  is  the  very  object  of  the  pro- 
ceedings. But  it  is  not  cut  off,  under  our  statutes,  until 
the  expiration  of  the  period  allowed  by  law,  and  nf)t  then 
if  equitable  circumstances  intervene  which  would  justify 
the  interposition  of  a  chancellor.  This  is  illustrated  to 
some  extent  by  Mayer  v.  Farmers'  Bank,  44  Iowa,  212. 
Looking  to  the  authorities  from  other  States,  it  appears 
that  such  actions  have  been  sustained,  and  that  an  account- 
ing has  been  had  not  only  for  rents  and  profits,  but  also 
for  wastd  committed  on  the  property.  Oivenis  v,  McCal- 
mont,  4  Watts,  460 ;  Seaver  v.  Duraait,  39  Vt  103 ;  Onder- 
donk  V.  Gray,  19  N.  J.  Eq.  65.  Prof.  Pomeroy,  in  his 
work  on  Equity  Jurisprudence,  vol.  3  (2d  Ed.)  sections 
'1190,  1218,  1219,  gives  countenance  to  these  doctrines. 
Horn  V.  Indiana/poUs  Bank,  125  Ind.  Sup.  381  (25  N.  E. 
Rep.  558,  9  L.  R  A.  676,  21  Am.  St,  Rep.  231),  also  sup- 
ports the  conclusions  reached. 

It  must  be  remembered  that  this  action  was  commenced 
l>efore  the  statutory  period  of  redemption  had  expired,  and 
that  plaintiff  offered  to  pay  whatever  amount  it  should  be 
adjudged  on  an  accounting  was  due  the  certificate  holder. 
It  may  be  that  a  sale  under  foreclosure  cuts  off  the  equity 
of  redemption  of  the  mortgagor,  and  that  his  rights  there- 
after are  statutory;  yet  it  does  not  follow  that  equity  will 
not  grant  relief,  and  refuse  to  call  the  certificate  holder  to 
an  accounting.  Such  holder  has  no  right  to  the  possession 
of  the  property  until  the  expiration  of  the  statutory  period 
of  redemption.  If  he  takes  possession  without  th'e  assent  of 
the  redemptioner,  receives  the  rents  and  profits,  or  converts 
the  property,  or  some  part  thereof,  to  his  own  us«,  we  think 
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he  should  be  compelled  to  account  therefor  in  an  action  in 
equity  to  determine  just  how  much  the  mortgagor  must 
pay  to  remove  the  lien  from  his  land.  The  authorities 
upon  the  question  are  not  numerous,  but  we  think  that  the 
rule  here  adopted  is  sound  in  principle  and  sustained  by 
the  adjudications. 

II.  Appellee  argues  that  the  case  should  be  dismissed 
for  want  of  jurisdiction.  This  contention  is  bottomed 
upon  insuflSciency  of  the  notice  of  appeal.     The  statement 

in  the  abstract  is  that  "  appellant  gave  notice 
ficicncy  of      of  appeal  to  the  Supreme  Court  to  defendants 

and  to  the  clerk  of  the  district  court  of  Lee 
county,  Iowa,  at  Keokuk,  in  which  said  court  the  case  was 
heard,  and  secured  the  clerk  his  fees."  In  an  amendment 
to  the  abstract  appellee  denied  that  appellant  had  ever 
perfected  his  appeal  in  the  manner  required  by  law,  and 
stated  that  the  alleged  notice  of  appeal  was  wholly  insuf- 
ficient to  give  this  court  jurisdiction.  He  did  not  set  out 
the  alleged  notice,  nor  did  he  make  any  other  denials  than 
the  one  quoted.  From  the  argument,  we  discover  that  the 
points  relied  upon  are  that  it  is  not  stated  in  the  abstract 
that  the  notice  was  in  writing,  nor  that  the  appeal  was  from 
any  order  or  judgment  of  the  court,  nor  that  the  notice 
was  served  as  required  by  law.  None  of  these  points  are 
tenable.  Day  v,  Ilawkeye  Co.,  72  Iowa,  597;  Augustine 
V.  McDowell,  120  Iowa,  401.  Merrill  v.  Timhrell,  95  N.  W. 
Rep.  237,  relied  upon  by  appellee,  is  not  an  authority.  In 
that  case  a  rehearing  was  granted,  and  a  contrary  result 
reached.  See  same  case  in  123  Iowa,  375.  Appellee's  de- 
nial is  not  sufficiently  specific  to  require  a  certification  of 
the  record.  The  first  part  of  it  i?i  a  mere  conclusion,  and 
the  second  practically  admits  the  service  of  a  notice  of 
appeal,  but  questions  its  sufficiency  to  give  us  jurisdiction. 
In  this  state  of  the  record,  we  need  only  consider  the  state- 
ments made  in  the  abstract     Jurisdiction  appears. 

But  •for  the  error  pointed  out  in  the  first  division  of 
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this  opinion,  the  ruling  sustaining  the  demurrer  must  be, 
and  it  is,  reversed. 


L.  ScHooNOVBR  V.  J.  F.  Petcina,  County  Treasurer  of 

Jones   County,  Appellant. 

Taxation:    omitted  property:    notice  of  assessment.    Notice  to  a       1126  26i 

1 1 2ft    532 

1    taxpayer  of  the  proposed  assessment  of  omitted  property  must  be        '    ^r.;^ 
given  within  five  years  from  the  date  at  which  the  same  should  131  613 


have  been  assessed,  or  the  same  will  be  barred  by  the  statute.  1211   26I 

el38    587 

Assessment  of  omitted  property:    issues  on-  appeal.    Where  an  as- 

2  sessment  of  omitted  property  has  been  made  and  an  appeal  taken, 
it  becomes  the  duty  of  the  court  to  inquire  into  and  determine 
de  novo  from  all  the  evidence  the  liability  for  the  assscssment; 
and  an  unverified  statement  of  omitted  taxes  prepared  by  agents  of 
the  county,  employed  to  discover  the  same  and  the  assessment 
thereof,  does  not  make  a  prima  facie  case  for  the  county  requiring 
the  taxpayer  to  show  that  specific  items  were  erroneously  listed. 

Objection    to   assessment:    suFFiaENCv.    No    formal    pleadings    are 

3  required  in  a  proceeding  to  assess  omitted  property,  and  a  tax- 
payer's general  objection  to  an  assessment,  made  before  the  treas- 
urer, that  the  items  of  moneys  and  credits  proposed  to  be  assessed 
were  not  items  for  which  he  was  liable  for  the  years  specified,  and 
that  his  indebtedness  for  those  years  which  he  was  entitled  to  set 
off  against  the  same  was  equal  to  the  amount  of, his  moneys  and 
credits,  was  sufficiently  specific  to  raise  the  issue  on  appeal. 

^peal  £rom  assessment:    issues.    The  issue  on  appeal  from  an  as- 

4  sessment  of  omitted  property  is  the  correctness  of  the  action  of  the 
taxing  officer  and  the  evidence  must  be  confined  to  that  issue,  but 
the  taxpayer  is  entitled  to  have  every  question  determined  anew 
which  such  officer  was  called  upon  to  determine. 

Taxation  of  bank  securities.    Where  the  owner  of  a  private  banking 

5  business  sold  and  transferred  the  business,  and  assets  to  a  national 
bank  of  which  he  became  a  stockholder  and  its  president,  the  notes 
and  other  evidences  of  indebtedness  so  transferred  became  the 
property  of  the  national  bank  from  the  time  of  the  transfer,  and 
was  no  longer  taxable  to  the  assignor. 

estoppel.  Where  the  president  of  a  national  bank  loaned  bank 
money  on  real  estate  security  in  his  own  name,  thereafter  assigning 
the  notes  only  to  the  bank,  the  mortgages  securing  the  same  were 
not  taxable  to  such  president  as  moneys  and  credits ;  nor  was  he 
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estopped  from  claiming  that  the  same  were  bank  property  because 
the  transaction  amounted  to  an  evasion  of  the  federal  banking  law. 

Taxation  of  contracts:  what  constitutes  a  credit.  Where  one 
7  purchases  land,  paying  therefor  and  taking  title  in  his  own  name, 
and  in  accordance  with  a  previous  understanding  enters  into  a 
contract  of  lease  for  a  rental  based  upon  an  interest  rate  on  his 
investment,  giving  to  the  lessee  an  option  to  purchase  the  same 
within  a  specified  time  upon  payment  of  its  cost  to  the  lessor,  the 
transaction  does  not  amount  to  a  contract  giving  rise  to  any  actual 
indebtedness  which   is  assessable  as  a  credit. 

Elstoppel:  showing  of  indebtedness.  Where  the  assessment  rolls 
8  inform  a  taxpayer  that  he  need  only  list  such  liabilities  as  he  de- 
sires to  offset  against  his  moneys  and  credits,  he  is  not  estopped 
in  a  proceeding  to  assess  omitted  property,  from  making  an  item- 
ized statement  of  his  indebtedness  for  each  year,  for  the  purpose 
of  showing  a  larger  amount  than  contained  in  the  assessment  rolls. 

Deduction  of  debts:  what  constitutes  a  debt.  An  obligation 
9  which  a  taxpayer  may  deduct  from  the  amount  of  his  moneys  and 
credits  under  Code,  section  1311,  must  be  an  actual  indebtedness, 
and  notes  signed  simply  as  an  indorser  which  were  reported  to 
the  comptroller  of  currency  by  such  indorser,  do  not  constitute 
such  indebtedness. 

Reply:    argument:    costs.    Where  the  appellee  had  the  opening  argfu- 

10    ment,  and  the  appellant  in  his  reply  brief  failed  to  discuss  any 

matters  not  sufficiently  presented  in  appellee's  opening  argument, 

to  enable  a  full  response  in  appellant*s  main  argument,  the  costs 

of  the  reply  should  be  taxed  to  him. 

Appeal  from  Jones  District  Court, —  Hon.  W.  G.  Thomp- 
son, Judge. 

Wednesday,  July  13,  1904. 

Plaintiff  was  assessed  by  the  county  treasurer  under 
chapter  50,  page  33,  Acts  Twenty-eighth  General  Assembly, 
on  moneys  and  cred'its  claimed  to  have  been  omitted  from 
assessment  for  preceding  years.  On  appeal  to  the  district 
court  this  assessment  was  set  aside,  and  the  defendant  ap- 
peals to  this  court. —  Reversed. 

E,  E,  Reed,  County  Attorney,  and  Baily  &  Stipp,  for 
appellant. 
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F.  0.  Ellison  and  Cash  &  Rhinehart,  for  appellee. 

McClain,  J. — -  Notice  was  given  to  plaintiff  by  the 
treasurer  on  August  22,  1902,  that  moneys  and  credits 
which  should  have  been  assessed  to  him  for  the  years  1897, 

1898,   1899,  1900,  and  1901  had  been  either 

1.  Omitted  . 

p«oPEtTT:        withheld,  overlooked,  or  omitted   from  assess- 

notice  of  '  ' 

a»e9«»«n^  ment,  and  had  not  been  listed  or  assessed  for 
said  years.  As  the  assessment  for  1897  should  have  been 
made  before  April  1st,  the  five-year  limitation  had  run  with 
reference  to  any  omissions  for  that  year.  Siberling  v.  Crop- 
per, 119  Iowa,  420;  Thomburg  v.  Cardell,  123  Iowa,  313. 

The  notice  ^ven  by  the  treasurer  advised  plaintiff  only 
as  to  the  aggregate  sums  of  moneys  and  credits  which  it 
was  claimed  had  been  withheld,  overlooked,  or  omitted  for 
the  respective  years,  and  required  him  to  appear  on  the 
third  day  of  September  at  the  office  of  the  treasurer,  to  make 
objections  to  the  listing  and  assessment  of  said  property  for 
taxation  for  said  years,  respectively.  The  amounts  of  mon- 
eys and  credits  specified  for  the  respective  years  as  omitted 
oi*  overlooked  were,  however,  those  stated  in  a  report  made 
to  the  treasurer  by  the  National  Accounting  Company,  which 
showed  in  condensed  and  tabulated  form  a  large  number  of 
Items,  designated  by  date,  amount,  volume  and  page  of  the 
records,  and  an  abbreviated  description.  At  the  end  of  this 
tabulated  statement,  which  occupies  nine  pages  of  printed 
record,  was  a  summary  showing  the  total  amounts  for  the 
respective  years,  and  these  were  the  amounts  specified  by  the 
treasurer  in  the  notice. 

The  first  claim  of  appellant  which  we  need  consider  is 
that  this  tabulated  statement  and  the  action  of  the  treasurer 
in  assessing  the  amount  specified  therein  for  the  respective 
2.  AssBssMKWT     years  made  out  a  prima  facie  case  against  the 
rlopttT"^     plaintiff,  and  that  he  should  have  been  relieved 
appeal  by  the  district  court  from  such  assessment  only 

in  so  far  as  he  introduced  evidence  explaining  specific  items, 
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and  showing  that  they  were  not  properly  included  in  the  list 
of  his  moneys  and  credits.  But  this  is  not  the  construction 
which  has  been  put  upon  statutory  provisions  allowing  an 
appeal  to  the  district  court  with  reference  to  an  assessment, 
/  On  such  appeal  the  court  is  to  heap  the  matter  in  equity,  and 
/  determine  anew  all  questions  arising  before  the  taxing  officer 
or  tribunal  which  relate  to  the  liability  of  the  property  to 
assessment  or  the  amount  thereof.  See  Code,  section  1373. 
The  matter  stood  before  the  district  court  in  the  same  situa- 
tion as  before  the  treasurer,  and  it  was  for  the  court  to  de- 
termine whether  or  not  the  plaintiff  was  liable  to  assessment 
for  the  moneys  and  credits  with  which  the  treasurer  had 
assessed  him.  It  is  to  be  noticed  that  the  treasurer  did  not 
act  upon  the  return  made  by  a  sworn  officer,  but  upon  the 
return  of  a  company  employed  by  the  county  for  the  purpose 
of  discovering  moneys  and  credits  which  had  been  overlooked, 
and  certainly  such  a  report  cannot  be  regarded  as  a  public 
record,  which  must  be  presumed  to  be  correct,  fit  is^not  pre- 
tended that  the  treasurer  made  any  independent  investigation 
or  finding  as  to  the  correctness  of  the  report,  and  we  think 
it  was  for  the  district  court  to  determine  on  all  the  evidence 
whether  any  moneys  and  credits  had  been  omitted  in  previous 
assessments,  and  the  total  amount  of  such  moneys  and  credits 
thus  overlooked  or  omitted  on  which  the  plaintiff  should  be 
required  to  pay  taxes,  v  See  Orimes  v.  Burlington,  74  Iowa, 
125 ;  Lyons  v.  Board  of  Equalization,  102  Iowa,  1 ;  City 
Council  V,  National  Loan,  etc,  Co.,  122  Iowa,  629. 

It  has  been  held  in  Frost  v.  Board  of  Review,  114  Iowa, 
1 103,  that  the  court  cannot  be  converted  ihto  an  original  tax- 
ing tribunal,  but  can  only  review  an  assessment  made.     What 
■  was  therfe  said  was  only  said,  however,  with  reference  to  a 
/  case  in  which  no  assessment  was  brought  before  the  court 
for  review.     Here  we  have  an  assessment  made  by  the  treas- 
.    urer,  and  evidence   receiveu   as  to  its  correctness,   and  we 
;    think  the  court  was  required,  under  the  statute,  to  determine 
*    the  question  whether  the  assessment  was  such  as  the  treasurer 
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ought  to  have  made  in  view  of  the  evidence  before  the  court, 
and  to  fix  the  amount  of  moneys  and  credits  for  which  the 
plaintiff  should  have  been  assessed  by  the  treasurer. 

It  is  further  contended  for  appellant  that  no  objections       , 
to  the  assessment  by  the  treasurer  could  be  considered  on  an 
appeal  to  the  district  court  which  were  not  specifically  pre- 
sented on  the  hearing  before  the  treasurer,  and 
TO  ASSESS-       that  the  objections  made  before  the  treasurer 
fidency.  ]yy  plaintiff  Were  too  indefinite  and  uncertain 

to  raise  any  question  for  his  consideration.     But^o_fQimal 
pleadings  are  required,  in  8Ufib_.a  case,  and  we  think  the 
all^ation  that  the  items  of  moneys  and  credits  scheduled 
and  proposed  to  be  listed  and  assessed  to  him  were  not  items 
for  which  he  was  liable  to  assessment  for  the  years  specified, 
and  that  during  those  years  his  indebtedness  which  should 
be  deducted  from  his  moneys  and  credits  was  sufficient  in 
amount  to  offset  the  total  amount  of  moneys  and  credits  for 
which  he  was  subject  to  assessment  for  those  years,  was  a  suf- 
ficiently specific  objection  to  raise  an  issue,  and  that  the  issue 
thus  raised  could  be  tried  on  appeal  to  th^  district  court 
The  requirement  of  chapter  50,  page  33,  Acts  Twenty-eighth^ 
General  Assembly,  is  that  the  person  to  whom  it  is  proposed 
to  list  and  assess  omitted  property  under  the  provisions  of      v^ 
that  act  shall  have  notice  '^  of  the  time  and  place  where  ob- 
jection to   such   proposed   listing  and   assessment  may   be 
made '' ;  and  when  such  person  has  made  objection,  and  has 
nevertheless  been  assessed,  he  is  authorized  to  appeal  to  the 
district  court,  and  have  the  correctness  of  the  assessment  tle- 
termined  on  evidence  presented.     The  treasurer,  when  acting  \ 
with  reference  to  the  assessment  of  property,  is  not  a  judicial  • 
officer,  and  the  ordinary  rules  of  pleading  and  evidence  ap-  . 
plicable  to  the  trial  of  a  case  in  court  need  not,  and,  indeed,   ^ 
could  not  be  followed  in  the  proceeding  before  him.     The 
plaintiff  was  entitled  on  his  appeal  to  have  determined  every    ' 
question  which  the  treasurer  was  called  upon  to  determine   i  . 
with  reference  to  the  liability  of  the  plaintiff  to  assessment 
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on  moneyB  and  credits  for  the  years  specified.     Bums  v.  Mc- 
Nalhf,  90  Iowa,  436. 

The  issue  before  the  district  court  on  such  appeal  is  as 
to  the  correctness  of  the  action  of  the  assessing  oflScer  or  tri- 
bunal, and  the  evidence  must  be  confined  to  that  question. 

But  when  the  evidence  is  submitted  it  is  for  the 
As»8sifBjiT:  court  to  determine  on  the  whole  evidence 
whether  the  oiflScer  or  tribunal  has  acted  prop- 
ierly,  and  if,  as  to  any  items  included  by  the  assessment  oflScer 
or  tribunal,  it  appears  that  the  taxpayer  was  not  liable  to 
assessment,  then  the  district  court  should  reduce  the  assess- 
ment accordingly ;  and  if  it  finds  that  under  the  evidence 
no  assessment  should  have  been  made,  it  should  set  aside  in 
toto  the  assessment  complained  of.  It  appears  that  plaintiff 
sulnnitted  to  the  district  court  a  tabulated  list  of  his  moneys 
and  credits  subject  to  taxation  for  the  years  in  controversy, 
and  of  his  liabilities,  which  he  claims  should  be  set  off  as 
against  such  moneys  and  credits ;  and  this  list,  as  he  testified, 
was  correct.  The  court  was  justified  in  considering  this  tes- 
timony in  connection  with  the  list  of  moneys  and  credits  re- 
turned by  the  National  Accounting  Company,  and  such  evi- 
dence as  was  introduced  as  to  the  correctness  of  specific  items 
in  either  of  the  two  lists,  and  to  determine  from  all  the 
evidence  before  it  whether  plaintiff  was  subject  to  assessment 
for  any  moneys  and  credits  for  the  respective  years  for  which 
he  had  not  been  properly  assessed. 

Counsel  on  either  side  have  grouped  the  controverted 
items  into  classes,  and  we  shall  proceed  to  consider  the  liabil- 
ity of  plaintiff  to  assessment  for  each  of  these  classes  of 

items.  It  appears  that  in  1897  plaintiff,  who 
had  prior  to  that  time  been  engaged  in  a  pri- 
vate banking  business,  sold  this  business  to  a 
corporation,  then  organized  under  the  national  banking  law, 
known  as  the  Anamosa  National  Bank,  in  which  he  subse- 
quently acquired  eighty-five  shares  of  stock,  and  of  which  he 
became  presidont.     ITo  transferred  to  the  new  bank  the  assets 


5.  Taxation  op 
bank  sbcvb< 

ITIES. 
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of  his  private  bank,  including  the  notes  and  other  evidences 
of  indebtedness  held  bj  him  in  connection  with  such  banking 
business,  and  such  assets  became  from  that  time  on  assets  of 
the  national  bank,  and  no  longer  taxable  as  moneys  and  cred- 
its of  the  plaintiff.  It  is  clear  that  any  items  of  moneys 
and  credits  included  among  the  assets  thus  transferred  were 
improperly  listed  for  taxation  to  plaintiff. 

After  the  organization  of  the  Anamosa  National  Bank, 
which,  under  the  national  banking  law,  was  not  authorized 
to  loan  money  on  real  estate  securities,  plaintiff,  as  its  presi- 
dent, was  in  the  habit  of  taking  notes  in  his  own 
««w«*-  name,  secured  by  real  estate  mortgages,  for 
money  loaned,  and  transferring  the  notes,  with  his  indorse- 
inent,  to  the  bank,  holding  the  mortgages  in  his  own  name ; 
and  it  appears  that  with  his  consent  other  officers  of  the  bank 
acted  for  him  in  similar  transactions,  so  that  the  bank  held 
a  lai^  amount  of  notes  taken  in  the  name  of  the  plaintiff 
and  indorsed  to  the  bank,  secured  in  this  manner,  so  far  as 
plaintiff  was  concerned,  by  real  estate  mortgages.  These 
mortgages  were  included  in  the  list  of  items  of  moneys  and 
credits  assessed  by  the  treasurer  to  the  plaintiff,  and  it  is 
argued  for  appellant  that  they  were  properly  so  included, 
for  the  reason  that  plaintiff  is  estopped  from  claiming  that 
transactions  which  were  in  reality  an  evasion  of  the  prohibi- 
tion of  the  federal  banking  law  as  to  loaning  money  on  real 
estate  security,  in  which  he  had  acquies^d  as  an  oflSoer  of 
the  bank,  were  so  far  valid  as  to  relieve  him  from  liability  for 
taxation  on  the  loans  thus  made.  But  it  has  been  held  by 
the  Supreme  Court  of  the  United  States  that  national  banks 
may  enforce  such  notes,  and  even  avail  themselves  of  the  real 
estate  securities  given  to  the  indorsers,  and  that  it  is  only  for 
the  United  States,  and  not  for  the  debtor,  to  say  that  such 
a  transaction  is  fraudulent,  and  in  violation  of  law.  Natiorir 
al  Bank  v.  Maithewe,  98  U.  S.  621  (25  L.  Ed.  188) ;  Na- 
tional Bomk  V.  Whitney,  103  U.  S.  99  (26  L  Ed.  443) ; 
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Fortier  v.  New  Orlems  Bank,  112  U.  S.  439  (5  Sup.  Ct. 
234,  23  L.  Ed.  764). 

It  is  not  claimed  that  the  notes  thus  transferred  by 
plaintiff  to  the  bank  were  not  treated  as  a  part  of  its  assets 
in  the  payment  of  its  taxes,  and  we  see  no  reason  why  the 
plaintiff  may  not  now  properly  contend  thai  these  notes  were 
the  property  of  the  bank,  and  not  his  property.  In  fact,  wo 
see  nothing  in  the  national  banking  law  to  prevent  the  sale 
to  a  national  b^nk  of  a  note  secured  by  a  mortgage  on  real 
estate.  Even  if  the  bank  were  forbidden  to  enforce  the  mort^ 
gage,  the  note,  as  distinct  from  the  mortgage,  would  be  a  ne- 
gotiable instrument,  subject  to  transfer  by  indorsement  By 
such  a  transfer  the  indorser  would  incur  a  qualified  liability 
to  the  bank,  but  such  liability  would  be  collateral  only,  and 
not  direct.  Even  though  plaintiff,  by  means  of  such  trans- 
fers, became  an  indorser  to  the  extent  of  more  than  one-tenth 
of  the  capital  stock  of  the  bank,  we  hardly  think  that  he 
thereby  became  h  borrower  to  that  extent,  In  violation  of  the 
provision  of  the  federal  banking  act  prohibiting  the  loan 
to  any  one  officer  of  sums  greater  than  one-tenth  of  the  capital 
stock.  But,  even  if  he  is  to  be  treated  as  a  borrower  with 
reference  to  the  sums  of  the  notes  thus  transferred,  he  could 
not  himself  set, up  the  violation  of  this  prohibition  as  a  de- 
fense, Gold  Mining  Co.  v.  National  Bank,  96  U.  S.  640  (24 
L.  Ed.  648),  and  we  do  not  see  how  the  statutory  prohibi- 
tion affects  the  question  as  to  his  liability  to  taxation  for 
the  notes  thus  transferred,  and  which  the  bank  became  en- 
titled to  enforce,  not  only  as  against  the  makers,  but  also 
as  against  plaintiff  as  indorser.  In  short,  theSe  notes  became 
for  all  practical  purposes  the  property  of  the  bank,  and  plain- 
tiff's liability  thereon  was  collateral  only,  and  we  do  not 
see  how  plaintiff  can  properly  be  assessed  for  such  notes  as 
moneys  and  credits. 

Certain  items  listed  by  the  National  Accounting  Oom- 
|mnv  as  "land  contracts"  refer,  as*  it  appears,  to  certain. 
warranty  deeds  executed  to  plaintiff,  which,  on  the  face  of 


I 
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theaiy  do  not  indicate  any  indebtedness  to  plaintiff  what- 

7.  taxatioh  of    ^^^  ^^  ^^  P^^  ^^  *^y  person ;  certainly  not 

ShS"^Sti-     ^^  ^^  P^rt  of'  the  person  whose  name  is  signed 

tutes  a  credit.  ^  ^^  ^^^^     -g^^  j^  ,^^^^  shown  on  behalf  of 

defendant  that  in  some  cases  plaintiff,  at  the  request  of  per- 
sons desiring  to  buy  particular  tracts  of  land,  had  taken 
conveyances  of  the  land  from  the  owner  to  himself,  and  then 
executed  leases  to  the  persons  desiring  to  purchase,  fixing 
the  rental  price  of  the  premises  at  an  amount  determined  by 
some  agreed  rate  of  interest  on  the  amount  of  money  invested 
by  him,  with  provisions  in  the  leases  that  the  tenants  might 
become  purchaser  within  periods  specified  in  such  leases 
upon  payment  of  stipulated  amounts,  which  were  in  fact 
the  amounts  invested  by  plaintiff  in  the  premises. 

It  is  claimed  by  appellant  that  these  instruments  were 
in  fact  mortgages  to  plaintiff  of  lands  really  belonging  to 
the  persons  for  whom  they  were  thus  purchased,  and  that 
these  transactions,  therefore,  were  resorted  to  for  the  purpose 
of  evading  taxation.  It  is  apparent,  however,  that  before 
tlie  plaintiff  can  be  taxed  for  an  indebtedness  as  involved  in 
stich  a  transaction,  it  must  appear  that  there  was  in  reality 
a  debt.  The  deeds  and  leases  do  not  show  any  indebtedness 
from  th^  tenants  to  the  plaintiff,  but  only  a  privilege  of  pur- 
chase which  the  tenants  might  avail  themselvea  of  if  they 
should  see  fit  at  any  time  during  the  terms  of  their  leases. 
It  appears  from  the  evidence  that  in  some  instances  the  ten- 
ants had  availed  themselves  of  these  options  and  become  pur- 
chasers of  the  lands  covered  by  the  leases  from  the  plaintiff 
and  received  deeds  therefor.  In  other  instances  it  appears 
from  the  testimony  of  the  tenants  themselves  that  the  trans- 
action in  each  case  was  just  what  it  purported  to  be  on  its 
face  —  a  purchase  of  land  by  plaintiff,  with  the  expecta- 
tion-of  selling  such  land  to  the  person  at  whose  request  the 
purchase  was  made,  with  an  agreement  for  rent  in  the  mean- 
time, which  ^ould  be  equivalent  in  amount  to  interest  on 
the  investment     If  plaintiff  had  sufficient  confidence  in  the 
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value  of  the  land  purchased  and  in  the  probability  of  the 
tenant  becoming  a  purchaser  to  enter  into  such  an  arrange- 
ment>  we  see  no  reason  why  he  should  not  do  so.  Nor  is  there 
anything  in  such  a  transaction  so  unbusinesslike  or  unreason- 
able as  to  arouse  suspicion.  •  If  the  tenant  should  not  exer- 
cise his  option,  plaintiff  would  still  be  the  owner  of  the  land^ 
and  could  dispose  of  it  to  some  other  purchaser,  and  he  would 
be  entirely  protected  from  loss,  unless,  of  course,  the  land 
should  depreciate  in  value.  Apparently  that  is  the  only  risk 
which  he  took,  and  it  was  a  legitimate  risk  in  connection  with 
the  ownership  of  the  property.  We  find  no  evideqce  that  in 
a  single  instance  there  was  any  actual  indebtedness  in  con- 
nection with  these  land  transactions  which  could  be  assessed 
to  plaintiff  as  a  credit  which  were  not  so  reported  in  his  list 
furnished  to  the  court  in  connection  with  his  testimony.  A» 
it  does  not  appear,  therefore,  that  in  any  of  the  cases  investi- 
gated by  the  court  there  was  such  a  contract  for  the  sale  of 
land  as  to  give  rise  to  an  indebtedness  to  plaintiff,  we  reach 
the  conclusion  that  the  items  entered  by  the  National  Ac- 
counting Company  as  land  contracts  were  not  items  which 
should  have  been  taken  into  account  by  the  lower  court  in 
determining  the  amount  of  plaintiff's  moneys  and  credits. 
The  case  differs  in  this  respect  from  Perrine  v.  Jacobs,  64 
Iowa,  79,  and  Meyer  v.  Dvbuque  Cowniy,  49  Iowa,  193. 

It  appears  in  two  instances  that  the  tenant  had  before 
the  purchase  of  the  land  by  plaintiff  made  part  payment  to 
the  former  owner,  but  in  these  cases  the  tenant  allowed  the 
plaintiff,  on  paying  the  balance  of  the  purchase  price,  to 
take  a  warranty  deed  for  the  premises,  accepting  a  lease  for 
five  years,  with  rent  fixed  with  reference  to  interest  on  the 
amount  of  money  advanced  by  plaintiff,  and  with  an  option 
to  purchase  on  payment  of  that  amount.  So  far  as  we  can 
see,  the  tenants  in  these  cases  would  have  lost  the  amount 
of  money  which  they  had  paid  the  previous  owner  had  they 
failed  to  avail  themselves  of  their  options  within  the  terms 
fixed  in  their  leases.     But  if  they  saw  fit  to  put  themselves 
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in  this  position^  depending  on  their  ability  to  exercise  the 
option  given  them,  we  cannot  see  that  the  transaction  can  be 
regarded  as  an  evasion  of  taxation.  The  land  was,  of  course, 
taxed  at  its  full  value,  and  there  was  no  indebtedness  to  the 
plaintiff  which  can  properly  be  listed  as  a  part  of  his  moneys 
and  credits. 

The  classes  of  cases  which  have  been  discussed  include 
the  larger  part  of  the  items  which  were  by  the  National  Ac- 
counting Company  reported  as  moneys  and  credits  omitted 
from  taxation.  There  are,  however,  some  other  items  included 
in  the  list,  and  not  reported  by  the  plaintiff  to  the  court  as 
credits,  which  are  not  thus  explained ;  but  plaintiff,  as  a  wit- 
ness, went  over  these  items  one  by  one,  and,  so  far  as  we  can 
discover,  made  reasonable  explanation  of  all  of  them,  show- 
ing that  they  were  not  properly  listed  as  against  him  as 
credits.  His  testimony  as  to  these  items  is  in  no  way  con- 
tradicted, and  we  reach  the  conclusion,  that  he  was  not  subject 
to  taxation  for  any  moneys  and  credits  not  included  in  the 
list  furnished  by  him  to  the  court,  save  that  to  the  amounts 
of  credits  reported  by  him  for  each  year  should  be  added 
the  value  of  his  bank  stock.  .This  bank  stock  had  been  in- 
cluded in  the  regular  assessments,  and  he  had  paid  taxes 
on  the  amount  of  such  stock  and  such  other  credits  as  were 
assessed  to  him  in  those  years,  after  deducting  the  amount 
of  his  claimed  indebtedness.  For  the  purposes  of  the  present 
computation,  it  will  be  more  convenient,  however,  to  add  to 
the  moneys  and  credits  reported  by  him  to  the  court  the 
value  of  his  bank  stock  as  found  by  the  assessor  for  each 
year,  and  thus  arrive  at  the  total  amount  of  moneys  and  cred- 
its for  which  he  should  have  been  taxed  for  each  year.  This 
will  be  more  convenient  for  the  reason  that  his  showing  as  to 
his  indebtedness  for  each  of  these  years  is  different  from 
that  made  to  the  assessor  in  connection  with  his  regular  as- 
sessment. 

We  now  reach  the  question  of  the  indebtedness  which 
plaintiff  is  entitled  to  set  off  for  each  year  as  against  his  mon- 
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eys  and  credits.    Counsel  for  appellant  contend  that  he  is  con- 
cluded by  his  report  of  indebtedness  for  each 

8.  Estoppel:  x      -i  j  .  -i   * 

showing  of     year  to  the  assessor,  and  cannot  now  claim  a 

indebtedness.     .  i*   •     i   i        i  r  « 

larger  amount  of  indebtedness  for  the  purpose 
of  oifsetting  the  larger  amount  of  moneys  and  credits  now 
shown.  But  it  does  not  appear  that  plaintiff  made  any  item- 
ized statement  of  indebtedness  for  these  respective  years. 
He  was  notified  on  the  assessment  rolls  that  "  the  party 
assessed  need  list  only  such  of  his  liabilities  as  he  may  desire 
to  have  subtracted  from  his  moneys  and  credits/'  and  we 
think  that  he  is  not  now  estopped  from  making  an  itemized 
statement  of  indebtedness  for  each  year,  and  thereby  showing 
a  larger  amount  of  indebtedness  Uian  that  mentioned  on  the 
assessment  rolls. 

In  his  report  to  the  court,  which,  it  must  be  understood, 
was  made  under  oath,  he  itemized  his  indebtedness  for  each 
year,  and  there  is  no  evidence  that  any  of  the  items  given 
9  Deduction  or  *^^  ^^*  *^*^®  ®^^  corrcct  Statements  of  liabilities 
wnsStutes^a    which  he  is  entitled  to  offset  against  moneys 
^  ^  and  credits,  save  that  for  each  year  he  includes 

liability  to  the  Anamosa  National  Bank  on  notes.  So  far  as 
plaintiff  shows,  this  liability  was  as  iiidorser  only  on  notes 
transferred  from  his  private  banking  business  to  the  national 
bank,  or  taken  in  his  own  name  and  transferred  to  the  bank. 
As  the  reports  of  the  bank  to  the  Comptroller  of  the  Cur- 
rency, which  plaintiff  signed,  certify  that  the  bank  owned  no 
notes  or  securities  in  any  of  these  years  which  were  not  good, 
we  must  assume  that  plaintiff's  liability  as  indorser  was  not 
a  real  liability  within  the  provisions  of  Code,  section  1311, 
which  authorizes  the  taxpayer  to  deduct  from  the  actual  value 
of  his  moneys  and  credits  the  gross  amounts  of  all  debts  in 
good  faith  owing  by  him,  with  the  limitation  that  "  no  ac- 
knowledgment of  indebtedness  not  founded  on  actual  consid- 
eration, and  no  such  acknowledgment  made  for  the  purpose 
of  being  so  deducted,  shall  be  considered  a  debt  within  the 
intent  of  this  section,  and  so  much  only  of  any  liability  of 
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such  person  as  security  for  another  shall  be  deducted  as  he 
believes  he  will  be  compelled  to  pay  on  account  of  the  inabil- 
ity of  the  principal  debtor."  We  are  justified,  therefore,  in 
excluding  from  the  list  of  plaintiff's  liabilities  any  liability  by 
reason  of  the  indorsements  on  these  notes. 

Plaintiff  also  lists  among  his  liabilities,  for  the  purpose 
of  offsetting  the  moneys  and  credits  returned  by  the  National 
Accounting  Company,  the  moneys  and  credits  on  which  he 
has  already  been  taxed  ]  but'  these  items  we  exclude,  as  they 
will  be  deducted  in  another  manner.  Taking,  then,  the 
moneys  and  credits  reported  by  the  plaintiff  to  the  court  as 
the  true  amount  of  his  moneys  and  credits  not  previously  ^ 
taxed,  adding  thereto  his  bank  stock,  which  constituted  sub- 
stantially the  moneys  and  credits  on  which  he  had  already 
been  taxed,  and  deducting  from  the  totals  for  each  year  his 
indebtedness  for  that  year,  as  shown  by  his  report,  excluding 
items  already  referred  to,  we  find  that  plaintiff  should  have 
been  taxed  on  moneys  and  .credits  as  follows:  For  1898, 
$10,710;  for  1899,  $28,836;  for  1900,  $11,647;  for  1901, 
$27,443.  He  was  in  fact  taxed  for  moneys  arid  credits,  after 
deducting  liabilities,  as  follows:     For  1898,  $10,000;  for 

1899,  $19,292;  for  1900,  $8,968;  for  1901,  $9,436.  It  ap- 
pears, therefore,  that  the  moneys  and  credits  for  which  tho 
lower  court  should  have  approved  assessments  against  plain- 
tiff were  as  follows :     For  1898,  $710 ;  for  1899,  $9,544 ;  for    . 

1900,  $2,679 ;  for  1901,  $18,007. 

A  motion  is  submitted  with  the  case  to  strike  out  ap- 
pellant's argument  on  the  ground  that,  as  this  is  an  equity 
case,  the  appellee,  having  filed  the  first  argument,  was  entitled 

to  close,  and  appellant's  reply  was  filed  with- 
10.  Reply  ARGu-    out  Tiffht  uudcr  the  rulcs,  and  it  is  asked  that 

mxnt:   costs.  o  ? 

the  costs  of  the  reply  be  taxed  to  the  appellant. 
On  examination  of  the  reply  it  appears  that  counsel  have  not 
discussed  any  matters  which  were  not  sufBciently  presented 
in  appellee's  opening  argument  to  enable  them  to  respond 
fully  in  their  main  argument,   and  the  costs  of  the  reply 

Vou  126  I  A.— 18 
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should  therefore  be  taxed  to  the  appellant.     The  other  costs, 
of  this  appeal  will  be  taxed  to  appellee. 
I  The  case  is  remanded  to  the  lower  courts  with  direction 

1  that  the  amounts  above  found  to  be  the  assessable  value  of 
1  omitted  moneys  and  credits  of  plaintiff  be  certified  to  the 
\  treasurer  to  be  listed  for  taxation  imder  th^  provisions  of 
Code,  section  1374,  and  Acts  Twenty-eighth  Qeneral  Assem- 
bly, page  33,  chapter  60. —  Reversed. 


Continental  Insubance  Co.,  Appellant,  v.  Clabk  &  Cbess* 

LEB,  Appellees. 

Fire  insurance:    wrongful  issuance  of  policy:    liabiltty  op  agent. 

1  Where  insurance  agents  with  authority  to  issue  poh'cies,  fraudu- 
lently and  negligently  issue  one  in  direct  violation  of  the  conipany*s 
instructions  and  purposely  fail  to  report,  the  risk,  the  company  may- 
recover  of  the  agents  in  case  of  loss,  the  damage  sustained  by  rea- 
son of  such  disobedience. 

Fraud:    LiABiLrrv  of  agent:    defenses.    The  fact  that  an  insurance 

2  company  did  not  have  sufficient  time  after  the  issuance  of  a  policy 
to  avail  itself  of  a  provision  for  cancellation  prior  to  a  loss,  was 
not  a  defense  available  to  its  agent  in  an  action  against  him  for 
the  fraudulent  issuance  of  the  policy. 

EstoppeL    An  estoppel  must  be  pleaded. 
3 

Dismissal    of   actions:     ratification:    estoppel.    The   denial   of   sr 

4  count  of  the  petition,  tender  of  the  amount  claimed  and  offer  to 
confess  judgment  therefor,  which  are  refused,  will  not  preclude 
the  right  of  plaintiff  to  dismiss  as  to  that  count  at  any  time  before 
judgment;  nor  will  it  amount  to  a  ratification  or  work  an  estoppel. 

Damages:    evidence.    Where  it  appeared  that  the  agents  of  an  insur- 

5  ance  company  recommended  the  pajrment  of  a  loss  in  full,  the 
amount  of  the  adjustment  was  competent  evidence  of  the  com- 
pany's  loss  in  an  action  against  the  agents  for  the  wrongful  issu- 
ance of  the  policy. 

NegUgence:    pleadings.    Where  an  action  was  bottomed  on  negli- 

6  gence  and  the  wrong  was  willful,  the  petition  need  not  negative 
contributory  negligence. 
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Liability  of  agent:  measure  of  damages.  In  an  action  against  an 
7  insurance  agent  for  wrongfully  writing  a  risk  at  a  lower  rate  than 
authorized  and  failing  to  report  the  same,  and  the  evidence  tended 
to  show  that  the  company  would  have  cancelled  the  risk  had  it 
known  of  it,  the,  measure  of  damages  is  the  total  loss  sustained 
thereby. 

Appeal  from  Oreen  District  Court. —  Hon.  Z.  A.  Chubcu^ 

Judge. 

Wednesday,  July  13,   1904. 

Action  at  law  to  recover  the  amount  paid  by  plaintiffs 
on  a  policy  of  insurance  issued  by  the  defendants  as  its 
agents,  on  the  ground  that  defendants  issued  the  policy  with- 
out authority,  and  willfully  and  fraudulently  failed  to  fol- 
low their  instructions.  Trial  to  a  jury.  Directed  verdict 
for  defendants,  and  plaintiff  appeals. —  Reversed.   - 

Edmund  H.  McVey  and  Howard  &  Howard,  for  ap- 
pellant 

Wilson  &  Albert  and  Clan-k  &  Cressler,  for  appellees. 

Deemeb,  C.  J. —  In  the  year  1898  defendanta  Clark 

&  Cressler  were  appointed  agents  of  plaintiff  fire  insurance 

company  for  the  town  of  Scranton,  in  Green  county,  with 

authority  to  issue  policies.     They  were  required  to  make 

daily  reports  of  all  policies  issued,  or,  in  case  they  could  not 

be  sent  out  on  the  very  day,  were  required  to  send  a  short 

letter  giving  the  principal  particulars  of  the  risk.     On  Au- 

gjj0t  6,  1900,  they  issued  a  policy  of  insurance  in  the  plaintiff 

vipany  to  Lower  Bros,  for  the  sum  of  $1,000,  covering  a 

/KJk  of  hardware  and  implements  in  a  frame  building  at 

^eranton,  at  the  rate  of  2^/^  per  cent.     Some  correspondence 

{oYlowed  the  receipt  of  the  daily  report  of  this  risk,  which 

resulted  in  a  letter  from  plaintiff  to  defendants  which  closed 

$is  follows :     "  For  our  part,  we  do  not  desire  to  write  it  at 
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any  such  ridiculously  low  rate.  Three  and  one-half  per 
cent,  is  low,  and  two  and  one-half  per  cent,  is  prohibitive, 
and  any  company  that  will  accept  this  class  of  business  at 
such  rate  must  necessarily  come  out  in  the  end  a  heavy 
loser,  as  the  experience  of  all  old  companies  shows  that  this 
class  of  business  written  at  these  rates  must  necessarily  ope- 
rate to  their  great  loss,  if  followed  to  any  extent.  We  will 
thank  you  therefore  to  take  up  and  return  policy  No.  1,029 
to  this  office  at  once  upon  receipt  of  this  letter  or  advance  the 
rate  to  three  and  one-half  per  cent.  In  either  event  we 
desire  your  immediate  action."  Pursuant  to  this  letter,  de- 
fendants wrote  on  the  face  of  the  policy :  "  Canceled  pro 
rata,  August  2l8t,  1900.  Premium,  $24.00.''  They  also 
returned  the  policy  thus  canceled  to  the  plaintiff,  in  compli- 
ance with  its  instructions.  On  August  31,  1901,  plaintiff 
received  a  telegram  from  B.  O.  Clark,  and  on  the  following 
day  a  letter;  each  advising  it  of  a  loss  under  a  policy  to 
Lower  Bros,  covering  the  same  property,  and  written  at  the 
same  rate  as  the  canceled  policy.  Plaintiff  thereupon  investi- 
gated the  loss,  and  finally  paid  Lower  Bros,  the  sum  of 
$861.43  on  account  of  the  policy  held  by  them.  This  policy 
was  issued  on  August  24,  1901,  contrary  to  instructions;  and 
plaintiff  had  no  notice  thereof  until  advised  of  the  fire,  which 
occurred  about  eleven  o'clock  at  night  on  August  29,  1901. 
This  action  is  brought  to  recover  the  amount  paid  out  on 
account  of  the  loss,  $50  expenses  in  adjusting  the  same,-  and 
$35,  the  amount  of  the  premium  which  defendants  should 
have  exacted.  These  facts  are  all  admitted,  and,  in  addition 
thereto,  plaintiff  proved  that  defendant  B.  O.  Clark  was 
present  when  the  loss  was  adjusted,  and  told  the  adjuster  that 
plaintiff  ought  to  pay  the  full  amount  of  the  policy.  It  also 
showed  that,  had  it  known  of  the  issuance  of  this  last  policy 
before  the  fire,  either  through  a  daily  report  or  otherwise, 
it  would  have  canceled  the  policy  by  telegram. 

At  the  conclusion  of  plaintiff's  evidence,  defendants  filed 
a  motion  for  a  directed  verdict,  which  was  sustained,  and 
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the  appeal  is  from  that  ruling.  Such  being  the  record,  we 
are  to  determine  whether  or  not  plaintiff  made  a  prima  facie 
case,  entitling  it  to  have  the  same  submitted  to  a  jury. 

It  should  also  be  stated  that  after  the  commencement 
of  the  suit,  and  just  as  the  case  was  called  for  trial,  defend- 
ants made  the  tender  of  $35  to  the  plaintiff  —  being. the 
amount  of  the  premium  claimed,  in  the  petition  —  find  also 
offered  •  to  confess  judgment  for  that  amount,  with  costs. 
Plaintiff  refused  to  accept  either  the  tender  or  the  offer  to 
confess.  Nothing  further  was  done  with  reference  thereto 
until  after  the  trial  court  had  announced  its  ruling  on  the 
motion  to  direct,  whereupon  plaintiff  asked  to  dismiss  that 
count  of  its  petition  asking  to  recover  tlie  premium,  but  this 
the  trial  court  would  not  permit. 

It  is  conceded  that  the  risk  covered  by  the  policy  was 
not  a  prohibited  one.  That  is  to  say,  the  agents  had  author- 
ity to  write  the'policy,  provided  they  exacted  a  proper  rate. 
1.  Wkohgpui.       Had  it  been  written  for  a  three  and  one-half 

i^off'iia'    per  cent  instead  of  a  two  and  one-half  per  cent. 

agent.  prcmiimi,  it  would  have  been  issued  with  au- 

thority. Were  this  all  there  is  to  the  case,  the  action  of  the 
trial  court  in  directing  a  verdict,  in  view  of  defendants' 
offer  to  confess  judgment,  should  not  be  disturbed.  Staie 
Insurance  Company  v.  Richmond,  71  Iowa,  519.  But  this 
is  not  the  exact  situation.  Here  there  is  a  charge  of  fraud 
and  bad  faith  on  the  part  of  the  agents,  which  has  support 
in  the  testimony  offered  by  the  plaintiff,  and  a  further 
charge  that  defendants  disobeyed  instructions  in  the  matter^ 
of  daily  reports,  and  fraudulently  concealed  from  plaintiff 
the  fact  that  it  had  issued  the  policy  to  Lower  Bros. ;  that^ 
had  defendants  notified  it  of  the  issuance  of  the  policy,  as 
required  of  them  by  its  instructions,  plaintiff  would  have 
canceled  the  same,  and  thus  have  escaped  liability.  There 
was  evidence  to  sustain  all  these  allegations,  and  we  think 
the  court  was  in  error  in  directing  a  verdict  for  the  defend- 
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ants^  unless  it  be  for  some  matters  to  whiefar  we  shall  pres- 
ently refer. 

If  the  defendants  fraudulently  and  neglig^itly  issued 
the  policy  against  the  express  direction  of  their  principal, 
an4  continuously  and  purposely  failed  to  make  report  thereof, 
and  plaintifiF,  through  this  fraud,  was  compelled  to  pay  a 
loss  which  it  might  have  otherwise  avoided,  there  is  every 
reason  for  holding  them  liable  not  only  for  the  premium 
they  should  have  exacted,  but  also  for  the  full' amount  of  the 
damages  suffered  by  it  in  consequence  of  defendants'  willful 
wrong.  In  this  respect  the 'case  is  much  like  State  Ins.  Co, 
V.  Jamison,  79  Iowa, '245.  See  also.  Phoenix  Ins.  Co.  v. 
Pratt,  36  Minn.  409  (31  N.  W.  Eep.  464) ;  Kraber's  Ex's 
V.  Union  Ins.  Co.,  129  Pa.  8  (18  AtL  Rep.  491) ;  Am.  Cent. 
Co.  V.  IlageHy,  21  Misc.  Rep.  213  (45  *N.  Y.  Supp.  617) ; 
8v;n  Fire  Co.  v.  Ermentrovi,  11  Pa.  Co.  Ct  R  21.  The 
question  in  such  a  case  is  not  merely  one  of  premium,  but 
of  defendants'  liability  for  failure  to  follow  instructions  and 
for  fraud,  where  the  evidence  shows  or  tends  to  show  that, 
but  for  such  fraud  and  wrong,  the  policy  would  not  have 
become  binding.  The  fundamental  duty  of  an  agent  is  to 
follow  his  instructions,  and  subject  his  will  to  that  of  hia 
principal.  If  disobedience  affects  the  manner  of  execution, 
and  does  not  aff^t  the  result,  doubtless  no  more  than  nominal 
damages  may  be  recovered.  But  if  it  resfults  in  actual  loss 
or  injury  to  the  principal,  the  latter  may  recover  such  dam- 
ages as  he  can  show  he  has  sustained  by  reason  of  such  dis- 
obedience. Whitney  v.  Mercantile  Co.,  104  Mass.  152  (6 
Am.  Rep.  207)  ;  Brovm  v.  Arrott,  6  Watts  &  S.  402 ;  Harvey 
r.  Tvmer,  4  Rawle,  233.  These  rules  form  the  basis  of  dis- 
tinction between  the  two  Iowa  cases  cited  supra. 

II.  To  avoid  this  conclusion,  defendants  contend  that 
as,  by  the  terms  of  the  policy,  requiring  the  insurer  to  give 
the  insured  five  days'  notice  of  the  cancellation  of  the  policy, 
the  instrument  could  not  have  been  canceled  by  the  plain- 
tiff even  if  it  had   been  notified  of  the,  issuance  thereof 
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through  daily  reports  or  otherwise,  plaintiff  is  in  no  position 

to  demand  the  full  amount  of  its  loss.     That 

9.  Fraud:     liabili-  ...  j       ^        xi.       i.         ijj.      j?   xT_       • 

ty  of  agent;  provision  was  made  for  the  benent  of  the  in- 
sured, and  not  for  the  defendants,  and  defend- 
ants cannot  rely  thereon  for  the  purpose  of  escaping  liability 
for  their  fraud  and  wrong.  We  are  of  opinion  that  no  one 
can  rely  thereon  but  the  person  to  whom  the  policy  was  issued. 
To  permit  defendants  to  assert  this  as  a  defense  would 
allow  them  to  advantage  themselves  of  their  own  wrong. 
This,  of  course,  they  should  not  be  permitted  to  do.  If  this 
were  a  suit  to  cancel  tlie  policy,  a  different  rule  might  obtain, 
but  such  is  not  the  situation.  Moreover,  the  insured  might 
have  waived  this  provision  of  the  policy,  upon  notification 
by  the  company  of  its  desire  to  cancel.  Indeed,  it  appears 
that  very  thing  was  done  when  the  first  policy  was  canceled. 

III.  They  further  argue  that,  as  plaintiff  brought  suit 
for  the  $35  premium  on  the  policy,  it  elected  to  make  the 
contract  its  own,  and  by  so  doing  ratified  the  acts  of  its 

agents,  and  estopped  itself  from  claiming  dam- 
ages. There  is  no  plea  of  estoppel  in  the  case. 
Hence  the  point  need  not  be  considered.  Indeed,  there  is 
no  pleading  which  in  any  manner  presepts  this  proposition. 
Even  if  there  were,  we  do  not  think  the  proposition  sound. 
There  might  have  been  an  election  of  remedies  which  would 
be  binding  upon  the  plaintiff,  but  this  is  not  pleaded;  and 
in  view  of  the  fact  that  the  petition  counts  upon  fraud,  vio- 
lation of  instructions,  etc.,  with  >vhich  is  coupled  a  claim 
for  the  premium  which  should  have  been  exacted,  there  was, 
under  our  holdings,  no  election  in  this  case.  Smith  v. 
BricJcer,  86  Iowa,  285.  Perhaps  plaintiff  might  have  been 
required  to  elect  on  which  cause  of  action  it  would  proceed, 
but,  as  this  point  is  not  before  us,  we  may  well  wait  until 
it  properly  arises  before  discussing  or  deciding  it. 

The  defendants  denied  all  allegations  with  reference  to 
this  $35  premium,  but,  as  we  have  said,  made  a  tender  of  this 
amount,  and  offered  to  confess  judgment  on  the  count  in  the 
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petitiou  asking  for  the  same;  but  the  plaintiff  refused  to 
4.  Dismissal  of  i^cccpt  either  the  tender  or  the  offer  to  confess, 
ficatkraV  ^^  '"^^  dismissed  the  same  before  any  judgment 
toppd.  ^^g  rendered  thereon.     Where  one  in  a  single 

})etition  pleads  inconsistent  matter,  he  is  no  more  held  to 
an  election  of  one  remedy  than  the  other,  for,  in  the  absence 
of  an  election,  it  is  impossible  to  say  which  one  he  really 
relies  upon.  If  he,  with  full  knowledge  of  the  facts,  brings 
suit  to  enforce  a  contract,  and  thereafter  undertakes  to  re- 
,  scind  the  same,  it  may  be  he  should  be  held  to  an  election 
of  remedies  and  rights.  This  is  certainly  true  when  the  first 
suit  proceeds  to  judgment,  but  that  is  not  the  case  here. 
Much  the  same  line  of  reasoning  applies  to  the  doctrine  of 
ratification  and  estoppel.  Plaintiff  did  not  receive  the  premi- 
um which  the  agents  should  have  exacted,  and  before  judg- 
ment was  rendered  therefor,  which  was  against  plaintiff's 
protest,  it  endeavored  to  dismiss  that  part  of  its  claim,  but 
the  court  Avould  not  allow  it  do  so.  This,  we  think,  was 
error.  Plaintiff  had  not  accepted  either  the  tender  or  the 
oSer  to  confess.  On  the  contrary,  it  had  expressly  refused 
to  do  so,  and  there  is  no  room  for  the  doctrine  of  ratification 
or  estoppel.  Defendants  could  not,  by  a  tender  or  offer  to 
confess  which  was  not  accepted,  change  their  relations  to  the 
company.  Could  they  do  so,  it  would  be  very  easy  to  defeat 
an  action  by  a  plea  of  ratification  or  estoppel. 

IV.  Further,  it  is  contended  that  there  is  no  proper 
proof  of  the  amount  of  plaintiff's  loss.  This  is  bottomed 
on  the  proposition  that  defendants  are  not  bound  by  the  ad- 
6.  damagis:  justmeut  of  the  loss  made  by  an  agent  of  the 
evidence.  company  with  the  insured.  It  is  sufficient  to 
say  in  answer  to  this  that  one  of  the  defendants,  who  was 
agent  for  the  other  — for  they  were  in  partnership  in  this 
business  —  advised  and  directed  the  adjuster  to  pay  the  full 
amount  of  the  policy  before  any  adjustment  was  made.  This 
being  true,  there  was  sufficient  evidence  to  take  the  case  to 
the  jury  on  this  proposition.     Moreover,  we  are  inclined  to 
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the  view  that  the  adjustment,  although  made  without  de- 
fendants' knowledge  or  consent,  was  prima  facie  the  true 
measure  of  recovery. 

V.  But  one  other  point  need  be  considered,  and  that 
is  a  claim  made  by  defendants  that  plaintiff  cannot  recover 
because  it  failed  to  negative  contributory  negligence  in  its 
«  Neglickkce-  Petition.  The  mere  statement  of  the  proposi- 
pleadings.  ^-^^^  sufficiently  refutes  the  claim.  The  action 
is  bottomed  on  defendants'  failure,  as  agents,  to  obey  the 
instructions  of  their  principal,  and  upon  fraud  and  willful 
wrong  on  their  part.  In  such  a  case  contributory  negligence 
need  not  be  negatived.  Call  the  action  what  you  will  — 
there  is  no  reqi>ireraent  of  law  that  contributory  negligence 
be  negatived  in  such  a  case.  Even  if  the  gravamen  of  plain- 
tiff's action  be  negligence,  the  wrong  charged  was  a  willful 
one,  and  in  such  cases  contributory  negligence  need  not  be 
negatived  in  the  petition.  Rider  v,  Foy,  46  Iowa,  132 ; 
Beach,  Contributory  Xegligence,  section  640  et  seq,;  Jones 
V,  White,  90  Tnd.  257. 

The  close  point  in  the  case  is  the  measure  of  damages. 
If  merely  nominal,  then  there  should  be  no  reversal;  but 
if,  on  plaintiff's  showing,  compensatory  damages  might  be 
7  Liability   op  ^llowcd,  then  there  should  be  a  reversal,  un- 
mVli  ™am.'  ^^^s  the  damages  to  be  awarded  are  simply  the 
^^'  premium  which   defendants   should   have   col- 

lected. Where  the  risk  is  not  a  prohibited  one,  the  rule  or- 
dinarily is  the  difference  between  the  rate  received  and  the 
one  that  should  have  been  collected,  or,  if  the  premium  has 
not  been  paid,  the  full  amount  which  should  have  been  col- 
lected. But  where  the  gist  of  the  action  is  the  failure  of  the 
agent  to  comply  with  his  instructions  to  report  the  risk, 
and  the  evidence  is  sufficient  to  show  that  the  principal  would 
have  canceled  the  policy,  had  it  known  thereof,  then  the  true 
measure  of  recovery  is  the  loss  suffered  by  the  principal. 
This  is  the  holding  in  State  Ins.  Co,  v,  Jamison,  siipra;  and 
with  that  we  are  content     The  Richmond  Case  was  decided 
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upon  a  demurrer  to  an  answer  which  recited  that  the  agent 
acted  in  good  faith^  and  there  was  no  question  regarding 
failure  to  follow  instructions.  Indeed,  it  appeared  in  that 
case  that  the  rate  of  premium  charged  was  greater  than  should 
have  been  exacted,  and  thexe  was  an  express  statement  that 
the  company  would  have  accepted  the  risk,  had  it  known  of 
the  true  facts.  Further,  it  was  expressly  averred  that  the 
agent  violated  no  cdntract  with  his  company,  and  that  he 
had  no  instructions  which  were  unobserved.  That  case  is 
therefore  exceptional. 

Defendants  were  not  called  upon  to  disclose  their  real 
defense,  and  what  we  have  said  is  based  solely  upon  plaintiff's 
side  of  the  controversy.  On  a  retrial  of  the  case,  this  thought 
should  be  remembered. 

For  the  error  in  sustaining  the  motion  to  direct  a  ver- 
dict the  judgment  must  be,  and  it  is,  reversed. 
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Thomas  Considine  v.  City  of  Dubuque,  Appellant 

Defective  sidewalks:     contributory  negugence.    One  is  not  guilty 

1  of  contributory  negligence  as  a  matter  of  law  in  passing  over 
a  defective  walk  rather  than  taking  another  way,  where  the  defect 
was  not  known  to  him. 

Evidence:    photographs.    Where  photographs  of  the  condition  of  a 

2  walk  at  the  time  and  place  of  an  injury  are  admissible  in  evidence, 
their  admission  simply  for  the  purpose  of  illustrating  a  claim  in 
argument,  with  a  statement  of  the  court  that  he  would  so  instruct 
the  jury,  which  he  overlooked,  was  not  error. 

Secondary  evidence.    Where  the  primary  proof  of  notice  to  a  city  of 
3   injury  from  a  defective  walk  is  shown  to  have  been  lost,  secondary 
evidence  is  admissible. 
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Exclusion  of  evidence.    Where  the  ruling  striking  certain  evidence 
4    was  plain,  an  instruction  directing  the  jury  not  to  consider  the 
same  was   not  objectionable  as   failing  to   point  out  the  matter 
stricken. 

Appeal  from  Dubuque  District  Court. —  Hon.  Fked  O'Don- 

NELL,  Judge. 

Tuesday,  January  10,  1905. 

Action  at  law  to  recover  damages  for  personal  injuries 
received  by  plaintiff  resulting  from  a  fall  upon  one  of  de- 
fendant's streets.  Trial  to  a  jury.  Verdict  and  judgment 
for  plaintiff,  and  defendant  appeals. —  Affirmed. 

(?.  A.  Barnes,  J,  B,  Powers,  and  Longueville  &  Kint- 
zinger,  for  appellant. 

McCarthy,  Kenline  &  Roedell,  for  appellee. 

Deemer,  J. —  While  passing  over  a  driveway  crossing 
a  footpath  or  place  for  a  sidewalk  in  the  defendant  city,  plain- 
tiff slipped  and  fell  by  reason  of  the  icy  condition  of  the 
way,  and  received  the  injuries  of  which  he  complains.  The 
street  upon  which  plaintiff  fell  runs  east  and  west.  It  has 
about  a  twenty  per  cent  grade.  There  is  a  sidewalk  on  either 
side  thereof,  and  the  one  on  the  north  has  cleats  nailed  thereon 
at  intervals  of  about  fourteen  inches  to  keep  travelers  from 
slipping.  Some  years  ago  a  portion  of  this  sidewalk  was 
removed  to  make  room  for  a  driveway  into  one  of  the  abut- 
ting lots.  This  driveway  was  covered  with  rocks  and  sloped 
to  the  southeast.  Some  time  before  plaintiff  received  his 
fall  it  became  partially  covered  With  ice,  which,  on  account 
of  the  presence  of  stones  and  debris,  became  uneven,  rough, 
and  slippery.  The  distance  from  the  top  of  the  walk  to 
the  ground  which  constituted  the  driveway  was  something 
like  16  inches  at  the  westerly  side  of  the  drive.  The  icy 
condition  was  due  to  water  running  from  the  driveway  out 


Jan.  1905]     Considine  v.  City  of  Dubuque.   .  285 

toward  the  street,  and  it  had  existed  for  a  month  or  more 
prior  to  the  time  plaintiff  fell.  At  about  seven  o'clock  in 
the  evening  of  a  February  day  in  the  year  1902  plaintiff, 
while  on  his  way  to  church,  approached  the  driveway  on  the 
sidewalk  from  the  west,  came  to  the  space  left  in  the  side- 
walk for  this  driveway,  stepped  down  from  the  walk  with 
one  foot,  and  as  he  bore  his  weight  thereon  slipped  and  fell, 
striking  his  head  and  body  against  the  sidewalk,  and  received 
the  injuries  of  which  he  complains.  Plaintiff  had  not  there- 
tofore used  the  walk  oftener  than  once  in  two  weeks,  and 
testified  upon  the  trial  that  he  did  not  know  of  its  dangerous 
condition.  Others  who  traveled  over  this  place  went  into 
the  street  gutter  to  avoid  the  danger.  Still  others  avoided 
the  danger  by  going  upon  the  adjoining  lot,  while  others 
passed  directly  over  the  driveway.  Its  exact  condition  was 
not  known  to  plaintiff,  and  it  was  so  dark  when  he  approached 
the  driveway  on  the  evening  in  question  that  he  could  not  see 
the  defects.  Plaintiff  had  on  overshoes,  and  testified  that 
he  was  walking  slowly,  looking  at  the  walk  ahead ;  that  it 
was  so  dark  he  could  not,  on  account  of  the  height  of  the 
sidewalk  above  the  driveway,  see  the"  ice  upon  which  he  fell. 
There  is  no  evidence  that  plaintiff  knew  of  the  dangerous 
condition  of  the  driveway,  although  he  said  that  he  crossed 
over  it  some  two  weeks  before,  and  saw  ice  upon  it. 

It  is  now  well  settled  in  this  State  that  one  is  not  neces- 
sarily guilty  of  contributory  negligence  in  passing  over  a 
defective  street,  unless  he  knows  that  it  is  dangerous,  and 

that  it  is  imprudent  for  him   to  try  to  pass 

1.    CONTWBUTORY  ^  ^  ^  ... 

NECLiGBNCE.  Qvcr  it  ou  accouut  of  its  defective  condition. 
He  is  not  guilty  of  contributory  negligence  as  a  matter  of 
law,  nor  is  he  bound  to  take  another  way.  Generally,  it  is 
a  question  for  a  jury  to  decide  upon  all  the  facts  and  cir- 
cumstances in  evidence,  and  an  appellate  tribunal  will  rarely 
revise  its  findings.  There  was  enough  testimony  here  of  care 
on  plaintiff's  part  to  take  the  case  to  a  jury.  Sylvester  v. 
Town,  110  Iowa,  258;  Barnes  v.  Marcus,  96  Iowa,  679; 
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Bailey  v.  Centerville,  115  Iowa,  274;  Rusch  v.  Dubuque, 
116  Iowa,  403;  Carter  v.  lAneville,  117  Iowa,  532.  The 
cases  relied  upon  by  appellant  are  not  in  point. 

II.  •  Certain  photographs  of  the  locus  were  admitted 
in  evidence.  The  trial  court  remarked,  when  passing  upon 
an  objection  thereto,  that  they  were  not  admitted  as  evidence, 

3  EviDEHci:       ^^^  simply   ''for  illustration  by  plaintiff  of 
photoRraph*.    ^j^^t  he  claims  in  argument     I  will  so  instruct 

the  jury."  This  promise  to  further  instruct  was  evidently 
overlooked,  for  the  matter  was  not  referred  to  in  the  formal 
charge.  The  evidence  shows  that  the  photographs  exhibited 
the  exact  condition  of  the  sidewalk  and  the  driveway  at  the 
time  plaintiff  received  his  injuries,  save  that  there  was  no 
snow  or  ice  on  the  ground.  We  think  they  were  admissible. 
But  as  the  trial  court  did  not  admit  them  save  for  the 
purpose  of  illustration,  there  is  nothing  of  which  de- 
fendant may  justly  complain.  Barker  v.  Town  of  Parry, 
^67  Iowa,  147 ;  DedericU  v,  R.  R.  Co.:  14  Utah,  137  (46 
Pac.  Rep.  656,  35  L.  R.  A.  803). 

III.  Secondary  evidence  of  the  preliminary  notice 
given  by  plaintiff  to  the  city  was  received.  As  this  was  after 
8.  Secondary       pj^oof  that  the  primary  was  lost  or  destroyed, 

KviDBNci.        there  was  no  error.     Defendant  did  not  object 
thereto  because  no  notice  to  produce  was  given. 

TV.  Certain  evidence  was  stricken  out  during  its  in- 
troduction, and  the  court,  in  its  instructions,  directed  the  jury 
not  to  consider  any  evidence  stricken  out  in  its  presence. 

4  Exclusion       "^^^^  instruction   is  Complained  of  because   it 
OF  EviDENci.    j^^g  ^^^  sufficiently  identify  the  stricken  matter. 

Without  copying  from  the  record,  we  think  there  is  no  merit 
in  the  contention.  There  was  no  room  left  for  conjecture  as 
to  this  matter,  as  the  ruling  striking  the  evidence  was  plain. 
Moreover,  the  testimony  stricken  was  not  prejudicial  in 
character. 

V.  Certain  of  the  in^ructions  are  complained  of.  It 
is  said  that  the  court  assumed  therein  that  the  walk  was  de- 
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fective  and  unsafe,  whereas  it  should  have  left  the  matter 
to  the  jury.  A  careful  examination  of  the  instructions, 
which  need  not  be  set  out  in  extenso,  convinces  us  that  the 
complaint  is  without  merit.  The  whole  matter  was  sub- 
mitted to  the  jury  under  proper  instructions. 

VI.  Defendant  asked  a  number  of  instructions,  some 
of  which  were  given  and  some  refused.  Of  the  refusal  of  the 
court  to  give  some  of  those  asked  complaint  is  made.  Such 
as  announced  correct  rules  of  law,  were  given  by  the  court 
in  its  charge.  Others,  which  did  not  contain  correct  proposi- 
tions, were  properly  refused.  The  instructions  clearly  pre- 
sented the  issues,  and  plainly  announced  the  law  applicable 
to  such  cases. 

There  is  no  prejudicial  error  in  the  record,  and  the 
judgment  is  €tffirmed. 


State  of  Towa  v.  Joseph  Usheb,  Appellant  m'as? 

127    628 
126    287 

Murder:    evidence:     cross-examination.    The    testimony    on   cross-  i28^jv_ 

1  examination  of  a  witness  for  the   State  which   is   foreign  to  his  ^3^     eo7 
testimony  in  chief  should  be  excluded. 

Confession:    proof  of  same.    Oral  testimony  of  a  confession  is  not 

2  competent,  where  the  confession  was  reduced  to  writing  and 
signed,  but  its  admission  was  not  reversible  error  where  the  writ- 
ing afterward  admitted,  substantiated  the  oral  statements. 

Sdf-defense:    instructions.    In  a  prosecution   for  murder  which   is 

3  admitted  but  justified  on  the  ground  of  self-defense,  the  defend- 
ant is  entitled  to  an  instruction  that  the  burden  is  on  the  State 
to  show  that  the  act  was  not  in  self-defense,  especially  where  the 
tenor  of  instructions  given  were  calculated  to  impress  the  jury 
with  the  idea  that  it  was  a  defense  for  the  defendant  to  establish. 

* 

Appeal  from  Linn  District  Court. —  Hon.  Wm.  Q.  Thomp- 
son, Judge. 

Tuesday,  Januaby  10,  1905. 
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The  defendant  was  tried  on  an  indictment  charging 
murder  in  the  first  degree,  and  was  found  guilty  of  man- 
slaughter. From  a  judgment  on  the  verdict^  he  appeals^ — 
Reversed. 

Redmond  &  Stewaai,  Cooper  &  Lamb,  and  Smith  & 
^nfiith,  for  appellant. 

Chas.  W.  Mvllan, ,  Attorney-General,  and  Lawrence 
De  Graff,  Assistant  Attorney-General,  for  the  State. 

Sherwin,  C.  J. —  The  defendant  shot  and  killed  Wil- 
liam Garrity  on  the  26th  day  of  May,  1903.  G^rrity  had 
worked  for  the  defendant  at  different  times  and  for  different 
terms  during  the  four  or  five  years  immediately  preceding 
his  death,  and  practically  all  of  the  time  from  the  middle 
of  March  of  that  year.  There  had  never  been  any  serious 
trouble  between  them,  and  the  evidence  shows  their  feelings 
towards  each  other  to  have  been  that  of  friends  up  to  the 
time  of  Garrity's  death.  Garrity  went  to  Cedar  Rapids 
about  the  10th  of  May,  where  he  remained  imtil  the  day 
before  he  was  killed,  and  the  evidence  tended  to  show  that 
during  his  absence  he  was  drinking  heavily,  and  was  intoxi- 
cated at  least  a  part  of  the  time.  He  returned  to  the  de- 
fendant's home  in  the  country  with  the  defendant  in  the  even- 
ing of  the  25th  of  ilay,  and  the  next  day  assisted  in  the  work 
on  the  place.  In  the  evening  of  that  day  he  was  in  the  sitting 
room  with  the  defendant's  family  until  about  9  o'clock,  when 
he  went  to  bed  in  a  room  which  he  occupied  alone  in  the 
second  story  of  the  house.  Some  time  thereafter,  and  after 
the  defendant  had  gone  to  bed,  the  defendant  heard  a  noise 
upstairs,  and  went  up  there  to  see  what  the  trouble  was. 
He  says  that  he  went  in  Garrity's  room,  by  the  bed  where 
he  was  sleeping,  and  towards  the  window ;  that  after  he  had 
passed  the  bed  Garrity  sprang  therefrom  to  the  floor  between 
the  door  of  the  room  and  himself,  said  he  was  going  to  kill 
him,  and  started  towards  him;  that  he  then  picked  up  a 
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rifle  which  was  in  the  room,  and  fired  the  shot  that  killed 
Garrity.  After  shooting  Garrity,  the  defendant  took  the 
gun  to  a  granary,  where  he  attempted  to  conceal  it  He  then 
awakened  the  other  members  of  his  family,  and  caused  some 
of  his  neighbors  to  come  to  the  house.  From  all  of  these 
he  concealed  the  true  facts,  and  stated  to  them  that  he  thought 
Garrity  had  died  a  natural  death.'  And  such  was  his  first 
statement  to  the  authorities. 

Many  errors  are  noted  in  the  appellant's  "brief  of 
points,"  but  we  shall  notice  specifically  only  such  matters 
as  we  deem  material  for  the  guidance  of  the  court  and  coun- 
sel on  a  retrial  of  the  case.     The  appellant 

cross-€xam-  causcd  the  bloody  bedding  that  was  in  Gar- 
rity's  room  to  be  burned,  and  on  the  trial  he 
shpwed  by  the  testimony  of  witnesses,  and  offered  to  show 
by  the  testimony  of  others,  that  Garrity  was  afflicted  with  a 
loathsome  private  disease  at  the  time  of  his  death.  There 
was  no  error  in  excluding  the  testimony.  The  answers  were 
sought  on  the  cross-examination  of  the  State's  witnesses,  and 
were  foreign  to  the  matter  testified  to  in  chief.  Furthermore, 
the.  defendant  had  never  given  Garrity 's  condition  as  the 
reason  for  burning  the  bedding,  but  had  given  another  reason 
therefor.  Had  he  done  so,  the  evidence  would  have  been 
competent  as  tending  to  explain  the  act,  but  in  the  absence 
of  such  a  claim  it  was  immaterial. 

The  appellant  made  contradictory  statements  after  his 
arrest.  The  last  statement  made  by  him  was  taken  in  short- 
hand, and  translated  for  the  State.     A  witness  for  the  State 

was  asked  what  the  defendant  said  in  the  state- 
^'  ^oo?^r"*     nient  which  was  reduced  to  writing,  and  was 

■*"**  allowed  to  answer.     In  State  v.  Busse,  100  N. 

W.  Bep.  536,  we  intimated,  but  did  not  definitely  decide,  that 

parol  testimony  of  a  confession  is  not  competent  when  the 

confession  has  been  reduced  to  writing  and  has 'been  signed 

by  the  defendant,  and  such  we  conceive  to  be  the  rule.     It 

is  hot  controlling  here,  however,  because  the  writing  was 
Vol.  126  I  A.— 10 
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afterwards  put  in  evidence,  and  the  statement  of  the  wit- 
ness was  fully  supported  thereby. 

The  court  might  well  have  sent  Exhibits  H  and  I  to  the 
jury  room,  but  it  was  a  matter  within  its  sound  discretion^ 
and  we  do  not  thiAk  the  defendant  was  prejudiced  because 
of  the  ruling. 

The  court  fully  and  carefully  instructed  as  to  the  dif- 
ferent degrees  of  crime  included  in  the  indictment,  and  did 
not  tell  the  jury  in  the  eleventh  paragraph  of  its  charge  that 
the  defendant  could  be  found  guilty  of  murder  in  the  first 
degree  if  malice  was  found,  whether  there  was  premeditation 
and  deliberation  or  not 

The  fourteenth  paragraph  of  the  charge  was  devoted  to 

the  subject  of  self-defense,  and  in  a  general  way  it  covered 

i  the  law  relative  thereto.     Its  whole  tenor,   however,   was 

calculated  to  impress  on  the  minds  of  the 
ntKSE:  in-       jurors  the  idea  that  it  was  a  defense  to  be 

stnictions.  » 

established  by  the  defendant,  and  that,  if  he 
had  failed  therein,  there  should  be  a  conviction.  The 
closing  clause  of  ihe  instruction  is  as  follows :  "  Hence  if 
you  find  from  the  evidence  that  the  defendant,  at  the  time 
and  place  in  question,  was  assaulted  by  the  said  William 
Garrity,  and  that  from  the  nature  and  character  of  the  as- 
sault upon  him  it  reasonably  appeared  to  him,  as  a  reason- 
ably prudent,  courageous  and  cautious  man,  that  he  was  about 
to  suffer  death  or  great  bodily  harm  to  himself  by  reason  of 
the  said  assault,  and  that  it  further  so  appeared  to  him  that 
the  use  of  the  gun  in  question  was  the  only  means  of  saving 
his  life  or  preventing  great  bodily  harm  to  himself,  then 
he  would  be  justified  in  using  the  gun."  No  instruction  to 
the  effect  that  the  burden  was  on  the  State  to  show  that  the 
defendant  was  not  acting  in  self-defense  was  given,  although 
one  was  asked.  We  are  of  the  opinion  that  it  should  have 
been  given.  *  The  defendant  admitted  the  killing,  and  justi- 
fied it  on  the  ground  of  self-defense.  It  was  therefore  of 
the  greatest  importance  to  him  that  the  jury  be  told  that  it 
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must  be  satisfied  beyond  a  reasonable  doubt  that  he  was  not 
acting  in  self-defense  when  he  killed  Garrity.  Siate  v.  Dono- 
hoe,  78  Iowa,  486 ;  State  v.  Shea,  104  Iowa,  724.  There  was 
a  failure  in  this  respect,  and  an  instruction  was  given  which 
may  easily  have  been  understood  as  placing  the  burden  on 
the  defendant. 

It  is  earnestly  contended  that  the  verdict  should  not  be 
permitted  to  stand  because  of  the  insufficiency  of  the  evidence. 
We  have  given  the  record  the  careful  consideration  neces- 
sary to  determine  this  question,  and  cannot  agree  with  the 
appellant's  contention.  We  find  no  prejudicial  error  other 
than  the  one  noticed.  The  judgment  is  reversed,  and  the 
case  remanded. —  Reversed.        * 


Statb  op  Iowa  v.  N.  A.  Carmean,  Appellant.  }^^ 

Corporations:    misappucation    op    funds:    criminal    uabilfty    op 

1  OPFicER.  An  officer  of  a  corporation  transacting  a  lawful  business 
is  not  guilty  of  larceny  under  Code,  section  4842,  for  the  act  of  his 
subordinates  in  making  a  misapplication  of  funds  paid  to  the  cor- 
poration by  a  customer,  where  the  same  is  not  done  with  his  knowl- 
edge or  under  his  direction,  and  from  which  he  receives  no  per- 
sonal benefit. 

ICaappropriation  of  funds:    indictment.    To  hold  an  officer  of  a 

2  corporation  liable  for  the  fraudulent  misappropriation  of  funds 
of  a  customer,  entrusted  to  the  corporation,  it  must  be  charged  in 
the  indictment  and  shown  that  the  general  business  of  the  cor- 
poration was  illegal,  or  that  the  misappropriation  in  the  particular 
case'  was  with  the  knowledge  or  direction  of  such  officer  witti 
criminal  intent 

Embezzlement:    criminal  intent:    evidence.    To  charge  an  officer 

3  of  a  corporation  with  embezzlement  of  funds  by  the  corporation 
on  the  theory  that  the  course  of  business  adopted  by  such  officer 
inevitably  led  to  that  result,  the  criminal  intent  of  such  officer  in 
the  management  of  the  corporate  business  must  be  shown,  and  evi- 
dence of  the  method  of  discounting  notes  and  the  use  of  accom- 
modation paper,  transactions  in  themselves  not  unlawful,  is  inad- 
missible on  the  question  of  criminal  intent. 

On  the  prosecution  of  an  official  for  the  misappropriation  of 
a  particular  fund  received  by  the  corporation,  of  which  he  had  no 
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knowledge,  evidence  of  other  like  transactions  not  tending  to  estab- 
lish a  criminal  intent  with  respect  to  the  specific  wrong  charged,  is 
inadmissible. 

Criminal  intent:    instruction.    On  a  prosecution  for  embezzlement, 

5  it  was  error  to  charge  that  criminal  intent  may  be  inferred  from 
the  inevitable  result  of  the  act  done,  or  from  the  opportunity  to 
ascertain  the  wrongful  act,  and  the  error  was  not  cured  by  an- 
other instruction  that  to  convict  there  must  be  proof  of  the 
felonious  intent  to  convert  the  fund. 

Embezzlement:    evidence.    Where  an  officer  is  charged  with  embez- 

6  zlement  effected  through  the  corporation's  course  of  business,  the 
book  entries  of  clerks  made  without  defendant's  knowledge,  are  not 
admissible  to  show  a  misappropriation. 

Embezzlement:    value  of  property.    In  a  prosecution  for  embezzle- 

7  ment  under  Code,  section  4843,  it  is  essential  to  find  the  value  of  the 
property  embezzled,  the  same  as  in  larceny,  to  determine  the  pun- 
ishment 

Appeal  from  Marshall  Disirict  Court. —  Hon.  G.  W.  Bubn- 

HAM,  Judge. 

Tuesday,  January  10,  1905. 

Defendant  was  convicted  of  embezzlement,  and  sen- 
tenced to  imprisonment  in  the  penitentiary  for  two  years  at 
hard  labor.     From  this  judgment  he  appeals. —  Reversed. 

J.  L.  Carney,  for  appellant. 

Charles  W.  Mvllatn,  Attomey-Greneral,  and  Lawrence 
De  Graff,  Assistant  Attorney-General,  for  the  State. 

McClain,  J.-^  Defendant  was  the  president  and  treas- 
urer of  the  Rhoades-Carmean  Buggy  Company,  a  corpora- 
tion doing  business  at  Marshalltown,  and  engaged  in  the 
manufacture  and  sale  of  carriages  and  other  vehicles.  This 
corporation  will  be  referred  to  in  the  opinion  as  the  "  com- 
pany." In  November,  1901,  the  firm  of  Ewmer  &  Miller, 
doing  business  at  Hampton,  Iowa,  entered  into  a  commission 
contract  for  the  sale  of  vehicles  for  the  company,  and  there- 
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after  received  consignments  for  which  they  executed  notes, 
with  the  arrangement  that  such  notes  should  be  paid  as  the 
carriages  were  sold,  the  notes  to  be  extended  from  time  to 
time  until  sufficient  sales  were  made  to  satisfy  them,  and 
the  time  within  which  each  consignment  should  be  sold  be- 
ing limited  by  the  contract.  In  December,  1901,  Roemer  & 
Miller  executed  certain  notes,  five  in  number,  for  a  consign- 
ment of  vehicles,  which  notes  were  indorsed  by  the  company 
and  transferred  to  one  Meickley.  Subsequently,  by  remit- 
tances, which  were  to  be  applied  as  directed,  in  part  on  open 
account  and  in  part  on  these  notes,  two  of  these  notes  were 
taken  up,  the  company  giving  receipts  at  the  time  for  the  re- 
mittances, and  subsequently  paying  off  the  notes  in  the  hands 
of  Meickley,  and  returning  them  to  Iloemer  &  Miller.  In 
June,  1902,  Iloemer  &  Miller  sent  to  the  company  a  draft 
for  $925.91,  for  which  they  asked  credit,  on  account  and 
notes,  for  $974.64,  Uie  difference  between  the  amount  of  the 
draft  and  the  amount  of  the  credit  asked  being  a  discount 
(»f  $48.74,  to  which  they  were  entitled  under  their  contract, 
and  then  directed  that,  out  of  the  amount  sent,  $386.50  be 
applied  on  the  notes  given  in  Decentber,  and  $585.15  on  open 
account,  ^his  draft  came  into  the  hands  of  the  clerks  of 
the  company  in  the  transaction  of  their  usual  business,  and 
credit  was  given  to  Roemer  &  Miller,  as  asked,  for  the 
amount  to  be  applied  on  open  account ;  but  as  the  notes  were 
not  in  the  hands  of  the  company,  but  in  the  possession  of 
Meickley,  they  were  not  immediately  taken  up,  and,  in  Sep- 
tember following,  these  notes  being  still  impaid,  the  com- 
pany made  an  assignment,  and  immediately  afterward  went 
into  bankruptcy.  The  notes  in  the  hands  of  Meickley  were 
enforced,  as  against  Roemer  &  Miller,  and  the  defendant  is 
charged  with  the  embezzlement  of  the  sum  of  $385.50  be- 
longing to  Roemer  &  Miller,  which  should  have  been  applied 
to  the  payment  of  the  notes. 

It  IS  not  claimed  that  the  money  which  defendant  is 
charged  to  have  embezzled  was  intrusted  to  him  personally 
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by  Eoemer  &  Miller,  or  came  into  his  hands,  nor  that  he 

had  any  personal  knowledge  of  its  receipt,  nor  that  he  made 

any  direction  as  to  its  disposition,  nor  that  he  derived  any 

personal  benefit  from  its  misappropriation.     Indeed,  it  is 

fully  conceded  that,  except  as  defendant  may  be  chargeable 

with  the  general  conduct  of  the  business  of  the  company,  he 

13  in  no  way  liable,  civilly  or  criminally,  for  the  failure  to 

apply  this  simi  of  $385.50  to  the  payment  of  notes  in  Meick- 

ley's  hands.     We  come,  therefore,  directly  to  the  question 

whether  defendant  can  be  held  criminally  accountable  for 

the  failure  of  the  clerks  and  servants  of  the  company  to 

apply  this  sum  of  money  in  the  satisfaction  of  the  notes  which 

it  was  sent  to  pay. 

The  crime  of  embezzlement  is  essentially  a  statutory 

offense.     The  provisions  of  the  section  of  the  Code  defining 

it  are  as  follows : 

• 
Sec  4842.  If  any  officer,  agent,  clerk  or  servant  of 
any  corporation  or  voluntary  association,  or  if  any  clerk, 
agent  or  servant  of  any  private  person  or  co-partnership, 
except  persons  under  the  age  of  sixteen  years,  or  if  any 
attorney  at  law,  collector  or  other  person  who  in  any  manner 
receives  or  collects  money  or  other  property  for  the  use  of 
and  belonging  to  another,  embezzles  or  fraudulently  converts 
to  his  own  use,  or  takes  and  secretes  with  intent  to  embezzle 
or  convert  to  his  own  use,  without  the  consent  of  his  em- 
ployer, master  or  the  owner  of  the  money  or  property  col- 
lected or  received,  any  money  or  property  of  another,  or 
which  is  partly  the  property  of  another  and  partly  the  prop- 
erty of  such  officer,  agent,  clerk,  servant,  attorney  at  law, 
collector  or  other  person,  which  has  come  to  his  possession 
or  under  his  care  in  any  manner  whatsoever,  he  is  guilty  of 
larceny.  If  money  or  property  is  so  embezzled  or  converted 
by  a  series  of  acts  during  the  same  employment,  the  total 
amount  of  the  money  and  the  total  value  of  the  property 
so  embezzled  or  converted  shall  be  considered  as  embezzled 
or  converted  in  one  act,  and  he  shall  be  punished  accordingly. 

Although  this  section  in  terms  provides  that  any  officer 
of  a  corporation  receiving  or  collecting  money  for  the  use 


Jan.  1905]  State  v.  Cabmean.  295 

of  or  belonging  to  another^  who  embezzles  or  fraudulently 
converts  it  to  his  own  ufi(e,  is  guilty  of  embezzlement,  never- 
theless the  plain  purpose  of  the  statute  is  to  provide,  with 
reference  to  the  oflBcers  of  corporations,  that  they  shall  be 
criminally  liable  for  the  fraudulent  conversion  of  the  money 
or  property  of  the  corporation  just  as  agents,  clerks,  or 
servants  of  a  private  person  are  liable  for  a  like  fraudulent 
conversion  of  the  money  or  property  of  their  employers,  or 
as  any  person  who  receives  m.oney  or  property  for  the  use 
of  and  belonging  to  another  is  criminally  liable  for  fraudu- 
lent conversion  to  his  own  use  of  money  or  property  thus 
intrusted  to  him.  The  purpose  of  the  statute  is  to  punish 
those  who  in  a  fiduciary  relation  receive  and  fraudu- 
lently convert  money  or  property  intrusted  to  them,  or' which 
comes  into  their  hands  by  virtue  of  such  relationship.  The 
crime  of  embezzlement,  as  generally  defined  by  the  statutes, 
consists  essentially  of  the  fraudulent  conversion  or  misap- 
propriation of  property  received  in  a  fiduciary  capacity. 
State  V,  Roubles,  43  La.  Ami.  200  (9  South.  435,  26  Am. 
St  Rep.  179) ;  U,  8.  v.  Harper  (C.  C.)  33  Fed.  471 ;  State 
V,  Johnson,  49  Iowa,  141;  State  v.  Hengen,  106  Iowa,  711; 
Staie  V,  Engle,  111  Iowa,  246;  2  Bishop,  Criminal  Law, 
section  325.  To  a  third  person  who  intrusts  his  money  to 
a  corporation,  an  officer  of  the  corporation  is  evidently  not 
liable,  civilly  or  criminally,  unless  by  some  act  or  neglect 
on  his  part  the  money  is  lost  or  misappropriated;  and  in 
view  of  the  concession  that  defendant  did  not,  through  any 
personal  act  of  his,  misappropriate  or  cause  the  misappropria- 
tion of  the  particular  sum  of  money  intrusted  to  the  company 
for  the  payment  of  the  notes  above  referred  to,  we  are  led 
to  the  inquiry,  what  act  or  omission  of  defendant  with  refer- 
ence to  this  money  was  criminal  ? 

The  indictment  charges  that  defendant  (not  as  officer 
of  a  corporation,  but  individually)  did  unlawfully,  etc.,  steal 
and  take  $385.60  of  the  property  of  Roemer  &  Miller,  with 
intent  on  his  part  to  deprive  them  of  the  same,  and  convert 
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the  same  to  his  own  use  and  the  use  of  the  company,  without 
the  knowledge  or  consent  of  Roemer  &  Miller ;  but  in  describ- 
ing the  method  in  which  the  crime  was  committed,  the  in- 
dictment further  recites  that  defendant  was  the  president  and 
treasurer  of  the  company,  and  financially  interested  therein 
as  stockholder,  and  had  charge  of  its  business,  with  full 
knowledge  of  its  affairs  and  system  of  business,  and  details 
the  transactions  already  referred  to  between  the  company  and 
Roemer  &  Miller,  and  then  alleges  that  the  money  received 
by  the  company  was  wrongfully  and  fraudulently,  and  with 
intent  to  convert  the  same  to  the  use  of  the  corporation  and 
deprive  Roemer  &  Miller  thereof,  appropriated  by  defendant 
to  the  uses  of  the  corporation,  all  with  the  knowledge,  consent, 
and  direction  of  said  defendant,  and  by  means  of  the  system 
of  business  by  him  organized.  From  the  allegations  thus 
briefly  epitomized  it  is  evident  that  the  intention  was  to 
charge  defendant  with  a  crime,  either  by  reason  of  the  general 
supervision  which  he,  as  president  and  treasurer  of  the  cor- 
poration, had  the  power  to  exercise,  and  should  have  exer- 
.  cised,  over  the  conduct  of  its  business,  or  by  reason  of  his 
having  planned  or  had  knowledge  of  the  course  of  business, 
in  consequence  of  which  this  money  was  lost  to  Roemer  & 
Miller.  If  the  first  portion  of  the  indictment  directly 
charges  personal  misconduct  of  defendant  as  an  individual 
with  reference  to  money  received  by  him  from  Roemer  & 
Miller,  its  allegations  in  this  respect  are  wholly  unsupported 
by  the  evidence,  and  need  not  be  further  considered;  and 
it  is  only  those  all^ations  by  which  it  is  sought  to  charge 
some  liability  upon  defendant  by  reason  of  his  being  an 
officer  in  the  company,  and  having  general  supervision  of  its 
business  affairs  and  those  relating  to  its  methods  of  business, 
which  we  have  occasion  now  to  consider. 

We  are  not  referred  to  any  authority  for  the  proposition 
that  the  officer  of  a  corporation,  no  matter  how  great  bis 
responsibility,  is  criminally  liable  for  the  acts  of  the  corpora- 
tion, performed  through  other  officers  or  agents,  in  misap- 
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propriating  money.     It  is  no  doubt  true  that  the  corporation 

1.  MisAprucA-     "would  be  liable  for  such  misappropriation  by 

funds:  crim-   Its  oflBccrs  I  but  there  seems  to  be  no  reason  for 

inal  liability 

of  oflRcer.  holding  that  one  oflScer  is  to  be  held  criminally 
accountable  for  the  acts  of  another  oflScer,  nor  for  the  acts 
of  subordinates,  unless  such  acts  are  by  his  direct  authority 
and  in  the  execution  of  a  criminal  purpose  on  his  part.  The 
officer  cannot  be  criminally  liable  for  the  acts  of  his  subordi- 
nates in  a  greater  measure  than  a  principal  is  criminally 
liable  for  the  acts  of  his  agents  or  servants,  and  it  is  well 
settled  that  a  principal  is  not  thus  liable  for  the  acts  of  his 
agent  or  servant,  even  though  done  in.  the  general  course 
of  the  employment^  unless  they  are  directly  authorized  or 
consented  to  by  him ;  for  the  authority  to  do  a  criminal  act 
will  not  be  presumed.  State  v.  Robinson,  55  Minn.  169  (56 
N".  W.  Kep.  594) ;  State  v.  James,  63  Mo.  570 ;  Hipp  v. 
State,  5  Blackf.  149  (33  Am.  Dec.  463) ;  State  v.  Smith, 
10  R  I.  258 ;  State  v.  Hayes,  67  Iowa,  27 ;  State  v.  Eifert, 
102  Iowa,  188. 

There  is  authority  for  the  proposition  that  where  it 
is  made  criminal  to  conduct  a  business  in  a  particular  man- 
ner, or  where  the  result  of  the  general  method  of  conducting 
a  business  is  to  create  a  nuisance,  or  in  similar  cases,  the 
principal  may  be  chargeable  with  the  general  method  of  con- 
ducting his  business,  though  it  is  carried  on  by  his  agents  or 
servants  without  his  immediate  knowledge ;  but  cases  of  this 
kind  are  clearly  distinguishable  from  those  in  which  the 
offense  is  in  its  nature  personal,  as  in  the  case  of  larceny, 
embezzlement,  and  other  crimes  involving  direct  injury  to  an 
individual,  and  in  such  cases  criminal  purpose  must  be  al- 
lied. 

In  order  that  defendant  shall  be  held  liable  for  so 
planning  and  conducting  the  business  of  the  company  as 
to  result  in  fraudulent  misappropriation  or  conversion  of 
the  money  of  Roemer  &  Miller  intrusted  to  t^e  corporation, 
it  must^  we  think,  be  charged  and  shown  that  such  course  of 
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buBiness  was  either  in  its  essential  characteristics  illegal, 

and  devised  and  carried  on  for  the  purpose  of 

2.  MisAmoPBZA-  ...  . 

TxoH  OF  effectinff  a  criminal  result;  or  that,  with,  the 

funds:   in-  o  '  ' 

dictment.  knowledge  and  under  the  direction  of  defend- 
ant, it  was  so  carried  on  in  a  particular  case  as  to  effect  such 
result  It  seems  to  us  that  the  indictment  does  not  in  any 
of  these  respects  allege  the  facts  necessary  to  fix  criminal 
liability'  upon  the  defendant.  And  the  proof  is  no  stronger 
than  the  indictment.  There  is  in  this  record  no  evidence 
of  any  intention  on  the  part  of  defendant  that  this  money 
should  be  misappropriated. 

In  this  connection  we  may  refer  to  some  rulings  in  the 
introduction  of  evidence  of  which  defendant  complains.  For 
the  purpose  of  showing  a  course  of  business  carried  on  under 

the  general  direction  of  defendant  by  which 

mknt:  crim-    Buch  loss  as  was  occasioucd  by  Roemer  &  Miller 

mal  intent;  •' 

evidence.  might  naturally  result,  the  prosecution  was  al- 
lowed to  introduce  much  evidence  with  relation  to  the  method 
of  discounting  notes  and  the  use  of  accommodation  paper. 
It  seems  to  us  this  evidence  was  inadmissible,  for  there  is 
no  claim  that  the  transactions  themselves  thus  testified  to 
were  unlawful,  nor  is  there  anything  in  the  evidence  to 
show  that  the  purpose  of  carrying  on  the  business  in  this 
way  was  to  misappropriate  money.  The  view  entertained 
by  the  trial  court  seems  to  have  been  that,  if  this  course 
of  business  was  likely  to  result  in  some  case  in  the  misap- 
propriation of  money,  and  did  result  in  this  case  in  such  mis- 
appropriation, then  the  defendant  must  be  presumed  to  have 
intended  such  result;  and  the  jury  were  instructed,  on  this 
theory,  that  "  the  fraudulent  conversion  of  property  or  money 
of  another  is  the  voluntary  commission  of  such  an  act,  the 
inevitable  effect  of  which  is  to  deprive  the  true  owner  of 
his  property  or  money,  *  *  *  and  a  criminal  intent 
may  be  inferred  from  the  commission  of  such  an  act " ;  and, 
further,  that,  if  defendant  had  knowledge  of  the  fact,  or  had  * 
the  means  of  knowing,  from  the  manner  in  which  the  business 
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was  done  and  the  books  kept  by  the  company,  that  the 
system  of  business  of  the  company,  inaugurated  by  defendant 
and  pursued  under  his  direction,  would  result  in  the  money 
of  Koemer  &  Miller  not  being  applied  on  the  notes  for  the 
payment  of  which  it  was  sent,  but  in  its  being  turned  into 
the  cash  account  of  the  company,  and  thereby  lost  to  said 
Eoemer  &  Miller,  defendant  would  be  guilty  of  the  crime 
charged.  Now,  we  think  that,  in  the  admission  of  this 
evidence  and  in  these  instructions,  the  court  committed  error. 
It  cannot  be  true  that  the  voluntary  doing  of  an  act,  the 
unexpected  consequence  of  which,  even  though  inevitable,  is 
to  deprive  the  owner  of  his  property,  there  being  no  intention 
that  the  act  shall  have  such  result,  can  constitute  the  crime 
of  embezzlement;  nor  that  the  mere  means  of  knowledge 
on  the  part  of  the  oflScer  of  the  corporation  that  its  method 
of  doing  business,  sanctioned  by  him,  will  in,  a  particular 
case  result  in  the  failure  to  apply  money  received  to  the 
proper  purpose,  in  the  absence  of  any  intention  on  his  part 
that  such  result  shall  follow  in  such  case,  will  constitute 
such  crime.  The  difficulty  with  the  whole  theory  on  which 
the  case  was  tried  is  that  it  sanctions  a  conviction  for  a  crime 
without  any  evidence  either  of  any  criminal  act  or  any 
criminal  intent  on  the  part  of  defendant. 

As  to  the  evidence  received  with  reference  to  other 
transactions,  it  is  pertinent  also  to  suggest  that,  even  though 
they  were  criminal,  they  could  not  be  shown  in  this  prose- 
cution, unless  they  tended  to  establish  a  crim- 
inal intent  with  reference  to  the  misappropria- 
tion of  the  money  of  Eoemer  &  Miller.  State  v,  Lewis,  19 
Or.  478  (24  Pac.  Eep.  914) ;  CorwmonweaUh  v.  Shepard, 
1  Allen,  575 ;  Stanley  v.  State,  88  Ala.  154  (7  South.  Eep. 
273)  ;  Lang  v.  State,  97  Ala.  41  (12  South.  Eep.  183) ; 
People  V.  Cobler,  108  Cal.  538  (41  Pac.  Eep.  401).  As  it 
is  conceded  that  defendant  had  no  knowledge  whatever  with 
reference  to  the  misappropriation  of  any  money  of  Eoemer 
&  Miller,  proof  of  other  transactions  of  a  similar  character 
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could  not  have  had  any  bearing  on  the  intent  of  defendant 
with  reference  to  this  particular  transaction.  The  court 
explained  to  the  jury  that  the  evidence  of  other  transactions 
and  the  method  of  doing  business  did  not  alone  show  any 
violation  of  law,  and  told  them  that  the  crime  charged  must 
be  foimd,  if  at  all,  in  the  receiving  of  money  by  the  com- 
pany, with  specific  directions  to  apply  upon  notes  given  by 
patrons  of  the  company,  and  mingling  of  such  money  with 
the  funds  of  said  company ;  but  in  this  instruction  we  think 
the  court  failed  to  add  to  the  evidence  of  a  course  of  busi- 
ness which  is  conceded  to  have  been  legitimate  any  fact 
which  the  jury  could  find  from  the  evidence  tended  to  show 
any  crime  on  the  part  of  defendant.  The  defendant  did  not 
receive  the  money,  nor  intentionally  fail  to  a'pply  it  upon  the 
notes,  for  he  had  no  knowledge  of  its  receipt 

Perhaps  the  fundamen,tal  difficulty  with  the  theory  of 
the  trial  court  was  that  he  did  not  consistently  bear  in  mind 
the  general  rule  that  in  criminal  cases  proof  of  some  fact 

or  facts  tending  to  show  criminal  intent  is  es- 

5.   CkIMINAL  .     1  rm  .  i-  •  •       • 

Intent:         scntial.     There  18  a  class  of  crimes,  consistine: 

instructions.      ^  ^  ^  ^  '      ^  ^^^ 

in  the  violation  of  police  regulations,  in  which 
a  criminal  intent  is  said  not  to  be  material;  but  larceny, 
embezzlement,  and  other  crimes  involving  willful  and  fraudu- 
lent purpose  to  injure  another  are  not  within  this  class. 
Kletzing  v,  Armstrong,  119  Iowa,  505 ;  State  v,  Ames,  119 
Iowa,  680;  Staie  v.  Culver  (Neb.),  97  N.  W.  Rep.  1015; 
Hamilton  v.  State,  46  Neb.  284  (64  N.  W.  Rep.  965).  The 
cases  relied  upon  by  counsel  for  the  State  as  to  this  proposi- 
tion are  not  in  point.  They  relate  to  such  crimes  as  the 
receipt  of  deposits  by  a  bank  officer  with  the  knowledge  that 
the  bank  is  insolvent,  and  belong  to  the  class  of  cases  as  to 
method  of  transacting  business.  The  defendant  was  not 
charged  with  any  crime  of  transacting  business  in  an  im- 
proper manner,  but  specifically  with  embezzling  the  money 
of  Roemer  &  Miller.  The  court  in  one  instruction  told  the 
jury  that  felonious  intention  to  convert  the  money  was  es- 
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sential  to  constitute  the  crime ;  but  in  other  instructions  they 
were  told  that  the  criminal  intent  might  be  inferred  from 
the  inevitable  effect  of  the  act  done,  or  from  opportimity  of 
knowledge  as  to  the  conduct  of  the  business ;  and  these  facts 
were  not,  in  our  judgment,  even  if  shown,  sufficient  of  them- 
selves to  impute  criminal  intent  to  the  defendant. 

One  other  matter  relating  to  the  introduction  of  evidence 
should  be  noticed.  The  State  was  allowed,  over  defendant's 
objection,  to  introduce  in  evidence  entries  on  the  books  of 

the  company,  made  by  clerks  in  the  course  of 
umvTi  €vi-  their  employment,  without  the  direction,  and 
even  without  the  knowledge,  of  the  defendant. 
So  far  as  these  entries  were  relied  upon  as  showing  the 
misappropriation  of  the  money  with  which  defendant  was 
charged,  they  were  not  admissible.  State  v.  Ames,  119 
Iowa,  680. 

The  court  did  not  require  the  jury  to  find  the  amount 
or  value  of  the  money  or  property  embezzled  by  the  de- 
fendant, but,  on  a  general  verdict  of  guilty,  imposed  a  sen- 
tence which  would  be  justified  only  if  the  money 
'  mint:  value  or  property  embeaSzled  exceeded  $20  in  value. 

j)f  property.       _  •  i-     i  ^         -,  , 

ine  section  of  the  statute  already  quoted  pro- 
vides that  one  who  embezzles  money  or  property  of  another, 
etc.,  "  is  guilty  of  larceny."  It  is  essential,  therefore,  as  in 
larceny,  that  the  jury  find  the  value  of  the  property  stolen ; 
for,  without  such  finding,  the  court  is  not  possessed  of  in- 
formation essential  for  determining  the  measure  of  pimish- 
ment  State  v.  Smith,  48  Iowa,  595;  State  v.  Wood,  46 
Iowa,  116;  State  v.  McCarty,  73  Iowa,  51.  Perhaps  the 
want  of  a  special  finding  as  to  the  amount  of  money  ap- 
propriated would  not  in  this  case  require  a  reversal,  as 
there  is  no  conflict  in  the  evidence  on  the  subject;  and  no 
doubt  the  court  was  justified  in  assuming  that,  if  there  wfts 
any  embezzlement,  it  was  of  the  amount  of  more  than  $20 ; 
but  in  view  of  the  argument  for  the  State,  that  no  distinction 
as    to    degrees    or    measure    of    punishment    is    made  in 
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the  provision  relating  to  embezzlement,  and  that 
therefore  the  amount  in  value  of  the  property  embezzled  is 
not  to  be  taken  into  account  in  determining  the  punishment 
for  that  crime,  we  have  thought  it  proper  to  say  that  the 
value  of  the  property  embezzled  is  of  the  same  significance 
in  determining  the  punishment  as  the  value  of  the  property 
stolen  where  the  prosecution  is  for  larceny. 

For  the  errors  pointed  out,  the  judgment  of  the  trial 
court  is  reversed,  and  the  case  is  remanded  for  a  new  trial. 
—  Reversed. 


John  A.  Beeid,  Appellant,  v.  F.  M.  Cunningham  and  Elijs 

E.  Sluss. 

Recovery  of  public  funds:  suit  by  citizen  :  demand  that  official 
SUE.  A  citizen  and  taxpayer  cannot  maintain  a  suit  to  recover 
funds  of  a  city  alleged  to  have  been  misappropriated,  without  first 
demanding  of  the  proper  officers  that  suit  be  brought,  or  a  showing 
that  such  demand  would  have  been  unavailing. 

Appeal  from  I/i/nn  District  Court, —  Hon.  Wm.  Q.  Thomp- 
son, Judge. 

Tuesday,  January  10,  1905. 

Action  by  plaintiff,  as  a  citizen  and  taxpayer  of  Cedar 
Kapids,  to  recover  moneys  alleged  to  have  been  illegally  paid 
to  the  defendants  by  the  county  treasurer  of  Linn  county 
for  services  in  discovering  property  omitted  from  the  assess- 
ment rolls.  The  petition  was  dismissed,  and  plaintiff  ap- 
peals.—  Affirmed. 

E.  C.  Barber,  for  appellant. 

F,  L.  Anderson,  for  appellees. 
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Labd,  J. — The  gravamen  of  the  charge  is  that  the 
county  treasurer,  in  virtue  of  a  resolution  by  the  cily  council 
of  Cedar  Eapids,  approving  a  previous  arrangement  of  cer- 
tain members  of  its  finance  committee,  paid  to  defendants 
thirty  per  cent  of  the  taxes  collected  on  property  found  by 
them  to  have  been  omitted  from  the  tax  lists  for  services  as 
rendered.  That  a  citizen  and  taxpayer  of  a  municipality 
has  such  an  interest  in  its  funds  that  he  may  maintain  an 
action  in  a  proper  case  is  not  questioned.  See  Heath  v.  Air 
brook,  123  Iowa,  559.  Before  this  may  be  done,  however, 
the  appropriate  officers  of  the  municipality  must  be  requested 
to  act.  This  is  the  rule  with  respect  to  suits  by  a  stock- 
holder in  behalf  of  a  private  corporation  (Dillon  v.  Lee,  110 
Iowa,  156),  unless  the  circumstances  are  such  as  to  indicate 
affirmatively  that  a  demand  would  have  been  unavailing 
{Schoenmg  v.  Schwenk,  112  Iowa,  733).  And  there  is  even 
stronger  ground  for  exacting  a  similar  request  of  the  govern- 
ing body  of  a  public  corporation  and  a  showing  of  neglect 
or  refusal  as  a  condition  precedent  to  the  institution  of  suit 
by  a  taxpayer  for  the  recovery  of  money  illegally  diverted 
from  its  treasury.  Public  officers  are  always  presumed,  in 
the  absence  of  any  showing  to  the  contrary,  to  be  ready  and 
willing  to  perform  their  duty ;  and  until  it  is  made  to  appear 
that  they  have  refused  to  do  so,  or  have  neglected,  to  act 
under  circumstances  rendering  this  equivalent  to  a  refusal, 
there  is  no  occasion  for  the  intervention  of  the  citizen  for 
the  protection  of  himself  and  others  similarly  situated.  In- 
deed, such  refusal  or  neglect  is  the  very  basis  on  which  equity 
will  take  jurisdiction;  for  otherwise  the  taxpayer  whose  ih- 
terest  is  indirect  would  be  utterly  without  remedy.  But 
for  the  right  to  invoke  the  aid  of  a  court  of  equity  officers 
might  plunder  the  public  treasury  with  entire  immunity  so 
long  as  they,  or  others  for  them,  continue  in  control  of  the 
governing  body.  See  People  v.  IngersoU,  58  N.  Y.  1  (17 
Am.  Rep.  178).  The  cause  of  action  belongs  to  the  corpora- 
tion, but  is  enforceable,  rather  than  that  justice  shall  utterly 
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fail,  by  the  remedy  in  equity  at  the  suit  of  its  members. 
Those  primarily  charged  with  the  enforcement  of  corporate 
rights,  however,  are  not  to  be  interfered  with,  save  in  cases 
where,  because  of  unjustifiable  neglect  or  failure  to  act,  such 
a  course  appears  necessary  for  the  protection  of  the  rights 
of  the  taxpayer.  Land,  Log  &  Lvmber  Co,  v.  Mclntyre,  100 
Wis,,  245  (75  N.  W.  Eep.  964;  69  Am.  St.  Rep.  915); 
Zuelly  V.  Casper,  160  Ind.  455  (67  N.  E.  Rep.  103;  63  L. 
R.  A.  133).  The  petition  contains  no  averment,  nor  the 
record  of  any  evidence  of  demand  that  action  be  prosecuted 
by  the  city,  or  circumstances  obviating  the  necessity  thereof, 
and  for  this  reason  relief  was  rightly  denied. —  Affirmed. 


Mabgabet  Pbice,  et  al..  Appellants,  v.  A.  E.  Black,  bt 

AL.,  Appellees. 

Mines  and  mining:    coal  lease:    duty  of  lessee.    Where  a  lessee 

1  contracts  to  operate  a  coal  mine  in  a  workman-like  manner  and  to 
pay  the  lessor  a  royalty  on  the  coal  mined,  there  is  an  implied 
covenant  to  work  the  mine  with  reasonable  diligence.  • 

Forfeiture:    abandonment:    evidence.    In   an    action    to    declare    a 

2  forfeiture  of  a  coal  mining  lease  on  the  ground  of  abandonment, 
the  evidence  is  reviewed  and  held  to  sustain  the  finding  of  the  trial 
court  that  the  failure  to  continuously  operate  the  mine,  under  the 
circumstances  shown,  was  insufficient  to  authorize  a  forfeiture. 

Appeal  from  Mahasha  District  Court —  Hon.  A.  R.  Dbwey, 

Judge. 

Wednesday,  January  11,  1905. 

Suit  in  equity  to  enjoin  defendants  from  trespassing 
upon  plaintiff's  real  estate.  Defendants  claimed  a  right  to 
go  upon  the  land  in  virtue  of  a  mining  lease.  To  this  plain- 
tiffs responded  by  pleading  an  abandonment  of  the  tenancy. 
On  these  issues  the  case  was  tried  to  the  court,  resulting  in 
a  decree  dismissing  plaintiffs'  petition.  Plaintiffs  appeal. — 
Affirmed. 
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/•  C.  WilUama,  for  appellants. 

John  0.  Malcolm  and  C.  C.  Orvis,  for  appellees. 

DsBMEBy  J. —  In  February  of  the  year  1893,  plaintiff 
and  her  husband,  the  then  owner  of  certain  lands  in  Mahaska 
county,  leased  the  same  to  the  Grarfield  Coal  Company ;  and 
in  May  of  the  year  1902  the  coal  company  sublet  the  property 
to  one  Gibbons,  and  he,  in  turn,  on  September  16,  1902, 
sublet  the  same  to  the  defendants.  Black  &  Cook.  The  lease 
was  of  the  coal  underlying  the  land,  and  was  to  continue  imtil 
February  18,  1908,  unless  the  coal  was  sooner  mined  out. 
The  lessee  agreed  to  operate  the  mine  in  a  good  and  work- 
manlike manner,  and  to  pay  as  royalty  8  cents  per  ton  on 
aU  lump  coal.  It  was  also  provided  that  the  lessor  should 
have  two  tons  of  nut  coal  per  month,  for  which  no  charges 
were  to  be  made.  Plaintiffs  are  the  heirs  at  law  of  Joshua 
Price,  deceased,  and  as  such,  claim  that  the  lease  was  for- 
feited and  abandoned  by  the  defendants  and  their  sub- 
lessees, and  that  they  are  entitled  to  the  possession  of  the 
property.  Defendants  deny  the  alleged  forfeiture  and  aban- 
donment, and  rely  upon  the  lease  as  the  basis  of  their  right 
to  the  possession  of  the  property. 

The  original  lessee,  the  coal  company,  worked  the  mine 
to  a  limited  extent  during  the  years  1895  to.  1900,  both 
inclusive,  but  did  no  more  work  before  subletting  the  prop- 
1.  Minks  amd  ^^7»  Shortly  before  this  action  was  com- 
lUS^^du^  menced,  which  was  in  October  of  the  year  1902, 
^^  ^^  the  defendants,  who  are  sub-lessees,  resumed  the 
operation  of  the  mine,  and  each  and  all  of  the  defendants 
claim  and  testify  that  there  was  no  intention  to  abandon 
the  mine;  that,  whatever  the  delay,  it  was  caused  by  diffi- 
culties in  getting  at  the  coal;  and  that  plaintiff  has  at  all 
times  down  to  the  commencement  of  this  suit  recognized 
the  continued  existence  of  the  lease.  Failure  to  operate  the 
mine  for  nearly  two  years  is  regarded  by  plaintiffs  as  a 

Vou  126  Ia.— 20 
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forfeiture  and  abandonment  of  the  lease.  The  rule  that  for- 
feitures are  not  favored  is  so  well  understood  that  we  need  not 
take  space  for  the  citation  of  authorities.  And  generally 
speaking,  abandonment  of  a  lease  is  a  question  of  intent,  to 
be  arrived  at  from  all  the  testimony  in  the  case.  Of  course, 
this  may  be  inferred  from  the  acts  of  the  parties.  The  stipu- 
lation in  the  lease  to  operate  the  mine  in  a  good  and  work- 
manlike manner,  as  well  as  the  obligation  implied  by  law, 
because  of  the  royalties  to  be  paid,  imposed  upon  the  lessee 
the  duty  of  reasonable  effort  and  diligence  in  the  operation 
of  the  mine;  and,  according  to  some  of  the  authorities,  fail- 
ure to  perform  this  covenant  operates  as  a  forfeiture  of  the 
lease.  Maxwell  v.  Todd,  112  N.  C.  677  (16  S.  E.  Rep.  926) ; 
Covxin  V.  Radford  Co.,  83  Va.  547  (3  S.  E.  Rep.  120)  ; 
Huggins  v.  Daley,  99  Fed.  606  (40  C.  C.  A.  12 ;  48  L.  R.  A. 
320).  This  rule  is  not  universal,  however.  In  some  juris- 
dictions the  only  remedy  in  the  absence  of  abandonment  is 
an  action  for  damages  for  breach  of  covenant.  Harris  v. 
Ohio  Coal  Co.,  57  Ohio  St.  118  (48  N.  E.  Rep.  502)  ;  Koch's 
Appeal,  93  Pa.  434.  But  that  there  is  an  implied  covenant 
to  work  a  mine  with  reasonable  diligence,  under  such  a  stata 
of  facts  as  is  here  disclosed  is  the  holding  of  all  the  authori- 
ties. Huggins  v.  Daley,  supra;  Higgins  v.  CdL  Co.,  10J> 
Cal.  304  (41  Pac.  Rep.  1087) ;  Chamberlain  v.  Parker,  45 
K  Y.  569;  Kunkle  v.  People's  Co.,  165  Pa.  133  (30  Atl. 
Rep.  719;  33  L  R.  A.  847)  ;  Petroleum  Co.  v.  Coal  Co.,  89 
Tenn.  381  (18  S.  W.  Rep.  65)  ;  Cowan,  v.  Radford,  83  Va. 
547  (3  S.  E.  Rep.  120);  Ouffy  v.  Hukill,  34  W.  Va.  49 
(11  S:  E.  Rep.  754;  8  L.  R  A.  759;  26  Am.  St.  Rep.  901). 
Whether  or  not  forfeiture  results  from  failure  to  observe 
this  covenant,  we  shall  not  now  decide,  for  appellants'  counsel 
does  not  rely  upon  a  forfeiture  for  breach  of  covenant,  but 
upon  an  abandonment  of  the  lease.  So  that  the  issue  is  a 
narrow  one  —  simply  and  solely  a  claimed  abandonment. 
That  there  may  be  such  conduct  as  amounts  to  an  abandon- 
ment, and  thereby  a  forfeiture,  is  well  settled.     Worrall  v. 
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Wilson,  101  Iowa,  475;  Robinson  v.  Boys,  61  N.  J.  Law, 
179  (38  AtL  Rep.  813) ;  Plummer  v.  Hillside  Coal  Co., 
160  Pa-  483  (28  S.  E.  Eep.  853) ;  Snodgrass  v.  South  Co., 
47  W.  Va.  509  (35  S,  E.  Eep.  820). 

Gk)iiig  now  to  that  question,  which  is  one  of  mixed  law 
and  fact,  we  find  that  while  the  original  lessee,  the  coal 
company,  worked  the  mine  in  but  a  desultory  way  for  some- 
thing like  six  years,  plaintiffs'  ancestor  made 
abandcM^rat;  no  Complaint  thereof,  but  accepted  the  royalties, 
and  seemed  content  For  something  like  two 
years  the  mine  was  npt  worked.  This  delay  was  due  largely 
to  difficulties  in  operating  the  mine.  There*  were  three 
methods  of  removing  coal  from  this  field  —  one  by  means  of 
mules,  another  by  what  is  kijown  as  the  "  tail-rope  system," 
and  still  another  by  sinking  a  shaft  and  hoisting  the  coal 
to  the  surface.  The  first  two  were  tried  without  bringing 
satisfactory  results,  and,  just  before  this  suit  was  com- 
menced, defendants  had,  at  considerable  expense,  sunk  a  shaft 
near  the  plaintiff's  land,  had  set  their  engine,  and  had'been 
to  other  large  expense  in  getting  ready  to  mine  the  coal,  all 
with  the  knowledge  and  consent  of  the  plaintiffs  herein. 
Moreover,  Margaret  Price,  one  of  the  lessors,  was  receiving 
coal  during  practically  all  the  time,  as  provided  for  in  the 
lease.  It  was  discovered  after  due  trial  that  the  only  suc- 
cessful method  for  removing  the  coal  from  plaintiffs'  land 
was  by  the  shaft  system ;  and  the  defendants  had,  with  the 
knowledge  of  the  plaintiffs,  been  to  a  large  expense  in  sink- 
ing the  same,  and  providing  the  necessary  machinery,  when 
this  action  was  brought.  Failure  to  operate  the  mine  is 
sufficiently  accounted  for,  and  no  abandonment  should,  under 
the  circumstances,  be  inferred  therefrom.  Of  course,  lapse 
of  time  is  evidence  of  abandonment,  but  it  is  not  conclusive. 
Act  and  intent  must  concur,  before  a  court  is  justified  in 
finding  a  forfeiture  through  abandonment.  With  the  con- 
clusion of  the  trial  court  that  there  was  no  abandonment  we 
are  in  full  accord. 


308  BussELL  V.  City  of  Ft.  Dodge.     [126  Iowa 

Whether  or  not  plaintiffs  are  entitled  to  recover  dam- 
ages for  breach  of  the  implied  covenant  of  which  we  have 
spoken  is  not  for  us  to  decide  at  this  time.  We  mention  it 
now  for  the  purpose  of  indicating  that  this  action  should 
not  be  treated  as  a  bar  to  such  a  proceeding. 

Sustaining  our  conclusions  on  the  entire  case  are  the 
following :  Hosford  v.  Metcalf,  113  Iowa,  240 ;  Oreamwno  v. 
Uncle  Sam  Co.,  1  Nev.  216. 

The  decree  is  right,  and  it  is  O/ffirmed. 


J.  W.  BussEix,  Appellee,  v.  The  City  op  Fokt  Dodge, 

BT  AL.,  Appellants. 

Defective  streets:    personal  injury:    contributory  negugence.    In 

1  an  action  against  a  city  for  injuries  to  a  pedestrian  caused  by  an 
excavation  in  the  street,  the  evidence  as  to  plaintiffs  contributory 
negligence  is  reviewed  and  held  to  present  a  question  of  fact  for 
the  jury,  whose  finding  will  not  be  disturbed. 

Same.    Where  the  uncontradicted  testimony  of  a  pedestrian  was  that 

2  he  did  not  know  of  an  excavation  in  the  street  until  he  fell  into  it, 
he  was  not  guilty  of  contributory  negligence  in  imprudently  at- 
tempting to  pass  over  it,  although  there  was  another  safe  and  con- 
venient way. 

Instructions:    erroneous  use  of  words.    Where  the  court  properly 

3  charged  that  th*  negligence  complained  of  was  failure  to  provide 
adequate  protection  against  a  street  excavation  and  that  if  the  city 
failed  in  this  respect  a  finding  of  negligence  was  warranted,  the 
further  instruction  that  if  plaintiff  had  /ailed  to  show  that  the 
excavation,  was  "properly"  protected  he  could  not  recover,  was 
not  misleading,  as  from  the  whole  charge  it  was  apparent  the  word 
"  improperly  "  was  intended. 

Appeal  by  cross  defendant.    An  order  for  continuance  against  a  de- 

4  fendant  to  a  cross  petition  is  not  appealable. 

Same.    An  appeal  does  not  lie  from  an  order  refusing  to  direct  a  verdict 

5  in  favor  of  a  cross  defendant,  as  to  whom  there  had  been  no  trial. 

Appeal  from  Webster  District  Covrt. —  Hon.  G.  W.  Dtbb, 

Judge. 
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Wednesday,  January  11,  1905. 

Action  at  law  to  recover  damages  for  a  personal  injury. 
The  action  as  commenoed  by  plaintiff  was  against  the  de 
fendant  city  alone,  and  in  the  petition  it  was  charged  that 
the  accident  tibrough  which  plaih.tiff  received  the  injuries 
of  which  he  complained,  was  occasioned  by  his  falling  in 
the  ni^ttime  into  an  excavation  or  pitfall  dug  and  negli- 
gently allowed  to  remain  unprotected  in  a  public  street  of 
said  city.  The  city  answered  by  a  general  denial.  With  its 
answer  it  filed  in  the  case  a  notice  to  Frank  Corey,  which 
it  had  theretofore  served  upon  him,  and  which  in  terms 
gave  notice  of  the'  pendency  of  plaintiff's  action,  and  that 
as  the  owner  of  the  abutting  lot  and  having  made  the  ex- 
cavation in  question  for  his  own  purposes,  the  city  would 
look  to  him  to  pay  any  judgment  that  might  be  obtained 
against  it.  TTiereaf ter  the  city  procured  from  the  court  per- 
mission to  make  said  Frank  Corey  a  party  defendant,  and 
filed  as  against  him  a  cross-petition,  which  will  be  noticed 
in  the  opinion  as  far  as  necessary.  Said  Corey,  on  being 
brou^t  in,  filed  various  motions  and  a  demurrer  addressed 
to  the  crose-petition,  all  of  which  being  in  turn  overruled  he 
filed  an  answer.  Thereafter  trial  was  had  to  a  jury.  Corey, 
although  represented  by  counsel,  was  not  permitted  by  the 
court,  acting  on  its  own  motion,  to  have  any  part  in  the 
trial  At  the  close  of  the  evidence  he  (Corey)  moved  for 
a  verdict  in  his  favor,  which  was  overruled.  Thereupon,  and 
on  its  own  motion,  the  court  continued  the  case  as  to  him, 
and  to  this  both  plaintiff  and  the  defendant  city  objected  and 
took  exception.  The  case  was  then  submitted  to  the  jury 
as  against  the  defendant  city,  and  there  was  a  verdict  and 
judgment  in  favor  of  plaintiff.  The  defendant  city  appeals 
from  the  judgment,  and  also  from  the  order  continuing  the 
case  as  against  the  defendant  Corey.  The  deftodant  Corey 
appeals  from  the  ruling  of  the  court  refusing  to  instruct  a 
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verdict,  and  also  from  the  order  for  continuance. —  Affirmed, 

M.  J.  Mitchell,  for  appellant  city  of  Ft.  Dodge. 

Kenyon  &  O'Connor,  for  appellant  Corey. 

(7.  W.  Hackler  and  Healy  Bros.  <&  Kelleher,  for  appellee. 

Bishop,  J. —  First  as  to  the  questions  involved  in  the 
appeal  by  the  defendant  city : 

I.  Counsel  for  appellant  do  not  deny  in  argument  but 
that  a  case  of  actionable  negligence  on  the  part  of  the  city 
was  fully  made  out.  The  contention  is  that  the  record  fails 
1.  Defbctive       to  show  that,  at  the  time  of  his  accident,  plain- 

STRSETs:  per-     ^.„  •       .1  •<••!•  1 

aonai  injury;  till  was  lu  the  cxercisc  of  Ordinary  care,  and 

contributory  ,  , 

negligence  was  therefore  free  from  contributory  negligence. 
The  excavation  into  which  plaintiff  fell  was  in  the  line  of 
the  sidewalk,  and  had  been  made  by  defendant  Corey  in 
connection  with  the  erection  of  a  building  by  him  as  the 
owner  of  the  abutting  lot.  Plaintiff  testified  that  he  did 
not  know  of  the  existence  of  such  excavation.  He  further 
testified  that  the  night  was  dark,  and  that  as  he  passed  along 
the  walk  the  first  intimation  he  had  of  the  presence  of 
the  danger  was  when  he  fell  into  the  excavation.  The  evi- 
dence as  to  a  barricade  about  the  excavation,  and  as  to  the 
suflSciency  thereof,  and  with  reference  to  the  display  of 
signal  lights,  was  in  conflict  On  the  whole,  we  have  no 
doubt  but  that  the  question  of  care  on  the  part  of  the  plaintiff 
was  one  for  the  jury.  Its  finding  was  warranted,  and  we 
cannot  disturb  it 

II.  The  defendant  requested  an  instruction  to  the 
effect  that  if  plaintiff  knew  of  the  excavation,  or  by  the 
exercise  of  ordinary  care  should  have  known  thereof,  and 

that  it  was  imprudent  to  attempt  to  pass  over 
the  same,  and  if  there  was  another  and  safe 
way  which  he  could  have  taken,  then  he  was  guilty  of  con- 
tributory negligence  and  could  not  recover.     The  request 
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was  refused,  and  properly  so.  The  reason  therefor  becomes 
apparent  when  it  is  remembered  that  plaintiff  testified  that 
he  did  not  know  of  the  excavation  until  he  fell  into  it,  and 
in  this  he  was  not  contradicted.  Knowledge  of  the  danger 
is  essential  to  the  rule  as  annoimced  by  the  cases  which 
counsel  cite  and  rely  upon.  In  this  case  the  contributory 
negligence  of  plaintiff,  if  such  there  was,  consisted  in  his 
going  into  the  excavation,  when,  had  he  been  exercising 
due  care,  he^  would  have  discovered  such  excavation  in  time 
to  have  avoided  it  This  was  the  view  taken  by  the  trial 
court,  and  we  think  the  jury  was  properly  instructed  with 
reference  thereto. 

III.  Complaint  was  made  of  the  ninth  instruction 
given,  for  that  the  same  was  misleading  and  did  not  contain  a 
correct  statement  of  the  law.     The  particular  criticism  is 

that  in  such  instruction  the  word  ''  properly  " 
erroneous  use  was  uscd  lustcad  01  the  word      improperly, 

01  words. 

the  latter  manifestly  being  the  appropriate 
word.  We  may  concede  that  in  the  use  of  the  word  men- 
tioned, and  as  hereinafter  more  particularly  referred  to, 
the  instruction  was,  in  the  abstract,  open  to  the  criticism 
made.  But  we  cannot  believe  that  any  misun'derstanding 
resulted.  At  the  outset  the  jury  was  told  that  the  negligence 
charged  against  the  city  was  in  failing  to  provide  proper 
protection  against  the  excavation,  and  that  thought  is  carried 
through  the  instructions  as  a  whole.  In  the  eighth  instruc- 
tion the  jury  was  told  specifically  that  if  the  city  had 
failed  in  its  duty  in  the  respect  indicated,  a  finding  of 
negligence  would-be  warranted.  Now,  in  the  ninth  instruc- 
tion the  jury  was  told  that  "  if  plaintiff  has  failed  to  es- 
tablish either  that  he  was  in  the  exercise  of  reasonable  care, 
or  that  the  excavation  w^as  properly  protected,  or  that  suffi- 
cient light  was  placed  to  apprise  a  person  of  the  existence 
of  the  excavation,  etc.,  your  verdict  will  be  for  the  defend- 
ant." It  was  incumbent  upon  plaintiff,  of  course,  to  prove 
that  the  excavation  was  improperly  guarded.     If  it  could 
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be  said  that  the  attention  of  the  jurors  was  attracted  to 
the  word  used,  still  it  must  be  said  that  the  real  meaning 
of  the  court  stands  out  so  plain  upon  the  pages  of  the  charge 
that  there  was  no  room  left  for  misapprehension.  More- 
over, it  does  not  appear  that  the  attention  of  the  trial  court 
was  specifically  called  to  the  error  in  the  use  of  words 
by  the  motion  for  new  trial.  , 

IV.  Other  alleged  errors,  having  relation  to  the  admis- 
sion of  evidenjee,  to  requests  for  instructions,  and  to  instruc- 
tions given  are  either  without  merit,  or  are  disposed  of  by 

what  has  already  been  said.  The  contention  for 
error  based  upon  the  ruling  of  the  court  order^ 
ing  a  colitinuance  of  the  case  as  sought  to  be  made  against 
defendant  Corey  under  the  cross-petition  cannot  be  consid- 
ered, as  such  was  not  an  order  from  which  an  appeal  could 
be  taken.     Jaffray  v.  Thompson,  65  Iowa,  323. 

Coming  now  to  the  appeal  by  the  defendant  Corey, 
it  is  apparent  that  the  theory  of  the  cross-petition  is  that, 
as  between  the  city  and  Corey,  the  liability  to  plaintiff  in 

this  case,  if  any  such  there  be,  must  be  held 
to  rest  solely  upon  the  latter.  This  thought  is 
predicated  upon  the  allegation  that  the  excavation  in  the  street 
was  made  by  Corey,  and  for  his  own  uses  and  purposes,  and, 
further,  that  to  leave  the  same  without  the  erection  of  proper 
barriers  and  the  display  of  proper  signal  lights  was  an  offense 
under  the  ordinances  of  the  city.  The  prayer  is  that  if  the 
matters  charged  in  the  petition  shall  be  found  to  be  true,  and 
plaintiff  have  judgment  in  any  amount  against  the  city,  the 
city  have  judgment  for  a  like  amount  against  Corey.  Now, 
whatever  may  be  said  respecting  the  attitude  of  the  court 
in  refusing  to  allow  Corey  to  have  any  part  in  the  trial,  and 
should  we  concede  that  imder  any  circumstances  an  appeal 
could  be  prosecuted  from  a  ruling  upon  a  motion  to  direct 
a  verdict,  it  seems  clear  that  this  appellant  has  no  standing 
in  this  court.  There  had  been  no  attempt  at  a  trial  of  the 
ease  as  against  him,  and  it  was  not  proposed  to  ask  the 
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jury  to  consider  him  or  his  rights  or  interests  in  making 
up  a  verdict.     A  motion  to  direct  a  verdict  simply  chal- 
lenges the  suflSciency  of  the  record  to  make  out  a  case  as 
against  a  defendant  who  has  been  compelled  to  submit  to 
a  trial.     In  effect,  it  amounts  to  no  more  than  a  request  that 
the  court  find  the  facts  instead  of  ordering  a  verdict.     If 
the  motion  include  ^n  attack  upon  the  sufficiency  of  the 
pleadings,  as  in  this  case,  it  may  be  regarded  as  akin  in 
character  to  a  motion  in  arrest  of  judgment  as  well  as  a 
demurrer  to  the  evidence.     As  a  general  rule  —  and  we  need 
not  stop  to  make  inquiry  as  to  what  circumstances,  if  any, 
could  be  relied  upon  to  justify  an  exception  —  an  appeal 
does  not  lie  directly  from  the  ruling  denying  a  motion  for 
verdict,      or      from      the      verdict      itself,      or      from      a 
ruling  denying  a   motion   in  arrest.     Code,   section   4101 ; 
AndreuTS  v.  Concannon,  76  Iowa,  251 ;  Walker  v.  Pumphrey, 
82  Iowa,  487 ;  Miller  v.  Sharps,  54  CaL  590 ;  Ryam,  v.  Kravz, 
25  Minn.  362 ;  McLeod  v.  Berischy,  30  Wis.,  324 ;  2  Enc. 
of  PL  &Pr.  82,  107. 

We  have  already  seen  that  an  order  directing  the  con- 
fouance  of  a  cause  for  trial  is  not  the  subject  of  a  direct 
appeal. 

IFrom  what  has  been  said,  it  follows  that  the  appeal  by 
the  defendant  Corey,  must  be,  and  is,  dismissed.  On  the 
appeal  by  the  defendant  city  of  Ft.  Dodge,  the  judgment 
itt^st.  l3e,  and  it  is,  affirmed. 


T  —^  19ft     Jll^ 

^UlSA  E.  BORGHABT    V.  CiTY  OF  CeDAR  RaPIDS,  Appellant.  fl39    603 

Vacation  o£4>ublic  ground:  damage  to  abutting  owner.  A  city  has 
1  power  to  vacate  public  grounds,  and  where  all  property  owners  are 
affected  alike  by  its  exercise,  though  in  different  degrees,  there  is  no 
remedy;  but  where  an  abutting  owner  sustains  an  injury  peculiar 
to  his  property  by  the  vacation  of  public  ground  used  as  an 
ingress  and  egress  thereto  he  is  entitled  to  damages. 
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Limitation   of  actions:    pleading.    Limitation   is   an   affirmative   de- 
2    fense  and  must  be  pleaded  by  allegation  of  facts  constituting  the 
same,  otherwise  it  is  Waived. 

Appeal  from  Linn  District  Court. —  Hon.  Wm.  Q.  Thomp- 
son, Judge. 

Wednesday,  January  11,  1905. 

May,  Fero  &  Gainor's  Addition  to  Cedar  Rapids 
was  platted  in  1856.  The  plaintiff  became  owner  of  lot  3 
in  block  9  in  1896.  As  appears  from  the  annexed  plat,  this 
lot,    with   others,    abutted   on   ground    designated   "  Public 

4 

Square  "  which  furnished  the  only  access  to  it.  In  1902  the 
defendant  city  conveyed  to  that  part  of  the  square  bounded 
by  block  9  and  First  street  and  Fourteenth  avenue  to  the 
John  Huss  Methodist  Episcopal  Chapel,  and  the  latter  erected 
a  parsonage  thereon,  so  as  to  completely  obstruct  all  access 
by  way  of  the  square  to  said  lot.  It  was  stipulated  that  the 
depreciation  in  the  value  of  the  lot  resulting  therefrom  was 
$125,  but  contended  on  the  part  of  the  defendant  that  the 
law  does  not  authorize  recovery  for  any  injury  occasioned  by 
the  vacation  of  a  street  or  public  ground.  The  court  di- 
rected a  verdict  for  plaintiff,  and  from  judgment  thereon  the 
defendant  appeals. —  Affirmed. 
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John  N.  Hughes,  for  appellant. 
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Powell,  Harmon  &  PoweU,  for  appellee. 

Ladd,  J. —  The  validity  of  the  proceedings  which  re- 
sulted in  the  vacation  of  that  portion  of  the  public  square 
affording  access  to  the  plaintiff's  lot  and  its  conveyance  by  the 

^'  p^wuc^"  °'  ^^*y  ^^  ^®  •'^^'^^  Huss  Methodist  Episcopal 
d^^fto  Chapel  is  not  questioned  by  either  party.  That 
SwSr?*^  *bi^  square  was  intended  to  be  used  in 
part,  at  least,  as  a  street  approach  is  manifest  from  the 
fact  that  some  of  the  lots  were  platted  facing  it,  and  with 
no  other  means  of  access.  This  is  conceded,  impliedly,  at 
least,  by  appellant,  for  the  cause  is  submitted  on  the  theory 
that  damages  for  the  vacation  of  a  street  or  public  ground 
used  as  such  may  not  be  recovered  from  the  city.  The 
power  to  vacate  is  expressly  conferred  by  statute,  and,  when 
all  property  owners  are  affected  alike,  though  in  different 
degrees,  by  its  exercise,  there  is  no  ground  upon  which  to 
base  a  remedy.  B'ut  here  the  injury  complained  of  is  pe- 
culiar to  plaintiff's  property,  and  not  such  as  is  shared  by 
the  public  generally.  In  so  far  as  the  street  or  public  ground 
was  necessary  to  the  free  and  convenient  way  for  travel  to 
and  from  the  lot,  her  right  to  its  use  for  that  purpose  was 
appurtenant  to  her  premises,  and  essential  to  their  enjoy- 
ment The  abutter  has  a  right,  in  common  with  the  com- 
munity, to  use  the  street  from  end  to  end  for  the  purpose 
of  passage;  but,  in  addition  to  this  common  right,  he  has 
an  individual  property  right,  appendant  to  his  premises  in 
that  part  of  the  street  which  is  necessary  to  free  and  con- 
venient egress  and  ingress  to  his  property.  That  this  latter 
right  is  private  and  personal  and  unshared  by  the  community, 
and  cannot  be  taken  away  without  answering  in  damages, 
is  held  by  substantially  all  the  authorities.  O'Brien  v.  Cerv- 
iral  I.  &  8.  Co.,  158  Ind.  218  (63  N.  E.  Rep.  302;  57  L.  p. 
A.  608;  92  Am.  St.  Rep.  305)  ;  Anderson  v.  Turheville,  6 
Cold.  150;  Seldenf  v.  City  of  Jacksonville,  28  Fla.  558  (10 
South.  Rep.  457;  14  L.  R  A.  370;  29  Am.  St.  Rep.  278) ; 
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Moose  V.  Carson,  104  N.  C.  431  (10  S.  E.  Rep.  689;  7  L. 
E.  A.  548;  17  Am.  St.  Rep.  681) ;  Town  of  Rensselaer  v, 
Leopold,  106  Ind.  29  (5  N.  E.  Rep.  761);  Bradbury  v. 
Walton,  94  Ky.  167  (21  S.  W.  Rep.  869) ;  Heinrich  v.  City 
of  St.  Louis,  125  Mo.  424  (28  S,  W.  Rep.  626 ;  46  Am.  St. 
Rep.. 490)  ;  Elliott  on  Roads  &  Streets,  section  877. 

.  The  question  considered  in  Long  v.  Wilson,  119  Iowa, 
267,  was  whether  an  adjudication  against  a  municipality 
that  certain  ground  was  not  a  part  of  the  street  was  res  ju- 
dicata as  to  a  landowner  ingress  and  egress  to  whose  property 
would  be  cut  off,  and  it  was  declared  that  he  had  a  right  to 
and  interest  in  the  street  distinct  and  different  from  that 
of  the  general  public.  In  the  course  of  the  opinion  the  court 
said : 

It  is  important  to  the  individual  owner  of  abutting 
property  that  he  shall  be  able  to  get  to  and  from  his  resi- 
dence or  business,  and  that  the  public  shall  have  the  means 
of  getting  there  for  social  and  business  purposes.  In  such 
a  case  access  to  thoroughfares  connecting  his  property  with 
other  parts  of  the  town  or  city  has  a  value  peculiar  to  him 
apart  from  that  shared  in  by  citizens  generally,  and  his 
right  to  the  street  as  a  means  of  enjoying  the  free  and  con- 
venient use  of  his  property  has  a  value  quite  as  certainly  as 
the  property  itself.  If  this  special  right  is  value  —  and  it 
is  of  value. if  it  increases  the  worth  of  his  abutting  prem- 
ises —  then  it  is  property,  regardless  of  the  extent  of  such 
value.  Surely,  no  argument  is  required  to  demonstrate  that 
the  deprivation  of  the  use  of  property  is  to  that  extent  the 
destruction  of  its  value. 

As  such  destruction  is  presumed  to  have  been  for  the 
public  good,  the  public  must  make  just  compensation  for  the 
property  to  the  extent  taken.  As  the  authority  of  the  city 
to  vacate  is  conceded,  it  is  manifest  that  the  remedy  by 
certiorari  was  not  available  to  plaintiff,  and  that  her  only 
recourse  was  an  action  for  damages.  The  decisions  upon 
which  appellant  relies  were  reviewed  in  the  last-cited  case, 
and  shown  not  to  be  inconsistent  with  th^  conclusion  an- 
nounced. 
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11.  Appellant  insists  that  inasmuch  as  the  claim  is  for 
unliquidated  damages,  and  was  not  filed  with  the/  clerk  of 
defendant  city  within  30  days  after  the  conveyance  of  the 

square,  the  cause  of  action  is  barred  by  the 
*  ot  actions:     statute  of  limitations.     See  Kenyon  v.  City  of 

Cedar  Rapids,  124  Iowa,  195.    This  defense  is 

an  affirmative  one,  and,  to  be  available,  the  facts  constituting 

it  must  be  pleaded.     Haarlin  v.  Stevenson,  30  Iowa,  371 ; 

Tredway  v.  McDonald,  51  Iowa,  663.    By  omitting  to  do  so, 

the  defense  is  deemed  to  have  been  waived.     Robinson  v. 

Allen,  37  Iowa,  27;  Brush  v,  Peterson,  54  Iowa,  243;  Welch 

r.  McOrcUh,  59  Iowa,  519.     See  Reed  v.  City  of  Muscarine, 

104  Iowa,  183.     One  of  the  grounds  of  the  motion  to  direct 

verdict  was  the  bar  of  the  statute,  and  appellant  argues  that, 

as  a  motion  is  enumerated  as  a  pleading  in  section  3557  of  tho 

Code,  the  bar  of  the  statute  of  limitations  was  raised  by  the 

pleadings.     That  section  has  reference  to  written  motions 

filed  in  making  up  the  issues  in  the  case.     The  bar  of  the 

statabd  must  be  made  an  issue,  and  it  seems  hardly  necessary 

to  8SLJ  that  a  motion  to  direct  a  verdict  is  necessarily  based 

on  the  issues  as  previously  joined  and  the  evidence  adduced 

fearing  thereon.     By  failing  to  make  the  statute  of  limita- 

tions    an  issue  in  the  case,  that  defense  was  waived. — 'Af' 


^-    S.    McCoNKiE,  F.  D.  McCoNKiE,  and  John  Lowee,  v. 

Isaac  Landt,  Appellant. 

"**^>cicatmg  liquors:  fines:  attorney  fees.  Where  a  fine  has 
^>^cn  imposed  for  the  sale  of  liquor  in  violation  of  an  injunction, 
ttie  ten  per  cent,  of  the  fine  allowed  by  Code,  section  2429,  in  ad- 
dition to  the  reasonable  fee  provided  for  the  attorney  prosecuting 
^He  cause,  cannot  be  recovered  either  as  costs  or  otherwise  until 
"^e  fine  has  been  collected. 

^**^*^:      COLLECTION     OF     ATTORNEY     FEES:      INJUNCTION.      An     ex     pOTtC 

^     order  in  vacation  for  the  issuance  of  an  execution  to  collect,  as 
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attorney  fees,  ten  per  cent,  of  an  uncollected  fine  imposed  for  the 
sale  of  liquor  in  violation  of  an  injunction,  is  void  for  want  of 
notice,  and  a  suit  to  restrain  its  enforcement  will  lie. 

Appeal  from  Cedar  District  Court. —  Hon.  J.  H,  Pebston, 

Judge. 

Wednesdat,  January  11,  1905. 

Action  to  enjoin  proceedings  under  an  execution.  De- 
cree for  plaintiffs.     Defendant  appeals. —  Affinned. 

Charles  W,  Kepler,  for  appellant. 

Jamison  &  8m/yth,  for  appellees. 

McClain,  J. —  A  judgment  in  behalf  of  the  State  for 
$600  fine  and  costs  was  obtained  in  a  suit  instituted  by  defend- 
ant against  the  plaintiffs  in  this  action  for  the  illegal  selling  of 
intoxicating  liquors  in  violation  of  an  injunction.  There- 
after the  Governor  remitted  the  fine  on  condition  that  the 
costs  be  paid.  The  costs  were  paid,  including  the  attorney's 
fee  provided  for  in  such  cases,  which  was  taxed  as  part  of 
the  costs,  under  a  provision  found  in  section  2406  of  the 
Code.  Subsequently,  without  any  notice  to  these  plaintiffs, 
the  judge  of  the  court  in  which  the  judgment  for  the  fine 
had  been  entered  made  an  order  in  vacation  directing  the 
clerk  to  igsue  execution  against  the  plaintiffs  for  the  col- 
lection of  ten  per  cent:  of  the  fine  which  had  been  remitted, 
as  additional  attorney's  fees  taxable  as  costs  in  the  case  under 
provisions  of  the  Code.  The  present  action  is  brought  to 
enjoin  the  enforcement  of  such  execution.  The  provision  of 
the  Code  relied  upon  is  as  f oIIovtb  : 

Section  2429.  In  all  actions  in  equity  against  persons 
charged  with  keeping  a  nuisance,  and  to  abate  the  same,  and 
all  proceedings  for  a  contempt  for  violating  any  injunction, 
temporary  or  permanent,  isued  or  decreed  therein,  the  court 
or  judge  before  whom  the  same  shall  be  heard  and  deter- 


\ 
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mined  shall  allow  the  attorney  prosecuting  such  cause  a 
reasonable  sum  for  his  services,  and  in  case  a  fine  shall  be 
assessed,  he  shall  be  allowed  ten  per  cent,  of  the  fine  col- 
lected. 

The  contention  for  appellant  is  that  the  ten  per  cent, 
provided  for  constitutes  an  additional  attorney's  fee,  tax- 
able as  costs  in  favor  of  the  attorney  of  the  plaintiff  in  the 

contempt  proceeding,    and   that  the   Governor 

^*  torocy*»**cca.    ^"^  uot  and  did  not  attempt  to  relieve  the 

defendants  in  that  proceeding  from  the  pay- 
ment of  this  ten  per  cent.     But  it  is  to  be  noticed  that 
it  is  '*  ten  per  cent,  of  the  fine  collected  "  which  is  to  be 
assessed  as  part  of  the  costs,  and  that  this  ten  per  cent,  is 
not  in  addition  to  the  fine,  but  is  a  part  of  it;   that  is, 
when  the  fine  is  collected,  ten  per  cent,   thereof  is  to  be 
paid  to  the  attorney  of  the  plaintiff  in  the  proceeding.     If 
$600  fine  had  been  collected,  ten  per  cent,  of  the  amount 
which  would  otherwise  have  gone  to  the  county  would  have 
been  payable  to  plaintiff's  attorney.     It  seems  clear,  there- 
fore, that  when  the  fine  was  remitted,  so  that  it  was  not  and 
could  not  be  collected,  there  was  no  fund  from  which  any 
amount  could  be  taken  for  the  benefit  of  the  attorney.     It 
matters  not  whether  the  ten  per  cent;  is  to  be  treated  as  a 
part  of  the  costs,  for  even  if  to  be  so  treated,  there  never  has 
been  any  fine  collected,  a  per  cent,  of  which  could  be  taxed 
up  as  costs.     The  ten  per  cent,  is  allowed  for  liie  collection  of 
the  penalty  imposed.     Brennan  v,  Roberts,  125  Towa,  615 ; 
Sims  V.  Pottawattamie  County,  91  Iowa,  442. 

It  is  also  contended  that  the  remedy  of  plaintiffs  was 
by  appeal  from  the  order  entered  by  the  judge  in  vacation, 
directing  the  clerk  to  issue  execution,  and  that  this  suit  to 
.  •.  ..     restrain  the  enforcement  of  the  execution  can- 

1  FtivBsi    collec- 
tion of  attor-  not  be  maintained.     But  if  in  enterinff  such 

tiey  fees;  m-  ^  ^  ™ 

junction.  order  the  judge  acted  without  jurisdiction  then 
the  plaintiffs  were  not  bound  to  take  any  notice  of  the  order, 
and,  when  threatened  with  the  enforcement  of  the  execution 
against  their  property,  may  ask  relief  by  way  of  injunction. 


S  m 
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LeofUMrd  v.  Capital  Ins.  Co,,  101  Iowa,  482;  lotva  Union 
TeL  Co,  V,  Boylan,  86  Iowa,  90 ;  Connell  v,  Stelson,  33  Iowa, 
147;  Hawkeye  Ins,  Co.  v.  Huston,  115  Iowa,  621.  After 
the  expiration  of  the  term  at  which  judgment  was  rendered 
against  them,  plaintiflFs  were  not  required  to  take  notice  of 
further  proceedings  in  the  case.  Perry  v.  Kaspa/r,  113  Iowa, 
268 ;  Schiele  v.  Thede,  126  Iowa,  398. 

The  judge  is  authorized,  on .  application  made  to  him, 
to  enter  an  order  in  vacation  directing  the  clerk  or  sheriff 
as  to  the  issuance  or  enforcement  of  an  execution.  Code, 
section  3843.  But  such  an  order  can  be  made  only  after 
notice  to  the  opposite  party.  Code,  sections  3834-3841. 
While  the  notice  required  on  an  application  to  the  judge 
in  vacation  for  relief  incident  to  the  case,  of  which  the  court 
has  acquired  jurisdiction,  is  not  necessarily  the  same  kind 
of  notice  as  that  required  of  the  institution  of  an  action,  it 
is  nevertheless  essential,  in  order  that  the  judge  have  au- 
thority to  act,  and  we  think  that  it  is  jurisdictional.  The 
ac^tion  of  the  judge  in  the  present  case,  on  which  the  exe- 
cution-now  sought  to  be  enjoined  was  based,  was  purely  ex 
parte,  and  without  notice  of  any  kind  to  the  adverse  party. 
The  judge's  order  was  therefore  void. 

The  judgment  of  the  trial  court  enjoining  the  enforce-, 
ment  of  the  execution  is  affimved. 


State  of  Iowa  v.  C.  G.  Wasson,  Appellant. 

* 

Robbery:    indictment:    ownership     of     property.    An     indictment 

1  for  robbery  which  does  not  allege  the  ownership  of  the  property, 
is  insufficient. 

Indictment:    sufficiency.    While  in  general  it  is  sufficient  to  charge 

2  an  offense  in  the  language  of  the  statute,  this  rule  does  not  obtain 
where  the  statute  does  not  necessarily  charge  the  offense  named. 

Cross-examination  of  defendant.    The  State  may  cross-examine  a 

3  defendant  as  to  his  residence  or  occupation,  although  it  may  tend 
to  discredit  him. 
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£yideiic«:    impeachment.-  It  is  error   to  permit  the   State   to  im- 
4  peach  ai  defendant  on  immaterial  matters  developed  cm  his  cross- 
examination. 

Affeal  from  Linn  District  Court. —  Hon.  W.  N.  Tkbich- 

liEB,  Judge. 

Wednesday,  Januaby  11,  1905.  *         //£6  321 

l\^^  142 

The  defendant  was  convicted  of  the  crime  of  robbery, 
and  appeals. —  Reversed. 

James  H.  Trewin  and  Edmitnd  Nichols,  for  appellant 

Charles  W.  Mullan,  Attorney-General,  and  LoAvrence 
Ik  Qraff,  Assistant  Attomejr-General,  for  the  State. 

Sheewin,  C.  J. —  The  indictment  charges  that  the  de- 
fendant assaulted  Thomas  Malone,  "  and,  with  force  and  vio- 
lence, willfully  and  feloniously  did  steal,  take,  and  carry  away 
1.  RoMiRY-  •     ^^^  ^^®  person  ^'  of  said  Malone  the  sum  of 
wmSU  of  ^'^^'     ^^^  indictment  does  not  otherwise  al- 
property.        j^g^  ^^  ownership  of  the  property,   and  its 

suflSciency  is  assailed  because  thereof.  Section  4753  of 
the  Code  provides :  '*^  If  any  person,  with  force  or  violence, 
.  or  by  putting  in  fear,  steal  and  take  from  the  person 
of  another  any  property  that  is  the  subject  of  larceny,  he  is 
guilty  of  robbery."  The  offense  thus  created  by  the  statute 
embraces  all  of  the  elements  essential  to  the  crime  under 
the  common  law.  2  Cooley's  Black8tone.(4th  Ed.),  section 
242.  Under  the  statute,  as  well  as  by  the  common  law,  rob- 
bery is  larceny  committed  by  violence  from  the  person  of  one 
put  in  fear.  Lord  Hale  defined  it  as  "the  felonious  and 
violent  taking  of  any  money  or  goods  from  the  person  of 
another,  putting  him  in  fear,  be  the  value  thereof  above  or 
under  one  shilling."  1  Hale,  Pleas  of  the  Crown  532.  In 
2  Bishop's  Criminal  Law,  section  1158,  it  is  said  that  rob- 

VoL.  126  Iaw^21 
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bery  is  a  mere  compound  larceny.  It  is  larceny  aggravated 
by  the  tnatter  which  by  the  common  law  or  by  the  statute 
makes  it  robbery.  The  crime,  as  defined  by  the  statute,  in- 
cludes larceny  from  the  person,  and  one  who  is^  indicted  for 
the  former  may  be  convicted  of  the  latter  oflFense.  State  v. 
Reasby,  100  Iowa,  231;  State  v.  Mikesell,  70  Iowa,  178; 
State  V.  Oraff,  66  Iowa,  482.  In  proceeding  under  the  com- 
mon law,  it  is  necessary  to  allege  and  prove  ownership,  pre- 
cisely as  in  larceny,  and  such  has  been  held  to  be  the  rule 
where  it  is  a  statutory  crime.  2  Bishop's  Criminal  Pro- 
cedure,  1006;  McClain's  Crim.  Law,  section  481;  18  P.  & 
P.  1223 ;  People  v.  Ammemum,  118  Cal.  23  (60  Pac.  Rep. 
15);  Brooks  v.  People,  49  N.  Y.  436  (10  Am.  Rep. 
398) ;  Com.  v.  Clifford,  8  Cush.  215 ;  Stale  v.  Morgan,  31 
Wash.  226  (71  Pac.  Rep.  723)  ;  State  v\  Dengel,  24  Wash.  49 
(63  Pac.  Rep.  1104) ;  Boles  v.  State,  58  Ark.  35  (22  S,  W. 
Rep.  887). 

To  constitute  the  crime  of  robbery,  there  must  be  lar-» 
ceny  from  the  person,  within  the  meaning  of  the  law.  There 
can  be  no  larceny  or  robbery  where  a  person  takes  his  own 
property,  or  where  he  takes  the  property  under  a  bona  fide 
belief  that  it  is  his  own.  In  other  words,  it  is  essential  that 
the  taking  be  animo  furandi.  State  v.  Hollyway,  41  Iowa, 
200.  It  is  the  general  rule,  and  the  rule  in  this  State,  that 
an  indictment  charging  larceny,  simple  or  compound,  must 
allege  the  ownership  of  the  properly.  State  v.  Cosgrove,  109 
Iowa,  68 ;  State  v.  Mullen,  30  Iowa,  203 ;  State  v.  Morrissey, 
22  Iowa,  158.  In  State  v.  Cunningham,  21  Iowa,  433,  the 
indictment  charged  larceny  from  the  person,  and  alleged  the 
ownership  of  the  propert^  to  be  in  the  person  from  whom 
it  was  taken,  while  the  proof  showed  that  it  belonged  to  him 
arid  his  partner.  This  was  held  sufficient,  but  we  there 
recognized  the  necessity  of  the  allegation  of  ownership.  The 
presumption  of  guilt  arising  from  the  recent  possession  of 
stolen  property  applies  in  robbery  as  well  as  in  larceny. 
State  V.  Harris,  97  Iowa,  407.     Section  5289  of  the  Code 
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requires  that,  when  material,  the  name  of  the  person  injured 
or  attempted  to  be  injured  be  set  forth,  when  known  to  the 
grand  jury,  or  if  not  known,  that  it  be  so  stated  in  the  in- 
dictment. In  State  v.  McConkey,  20  Iowa,  574,  this  require- 
ment of  the  law  was  applied  to  an  indictment  for  trespass, 
and  the  indictment  held  bad  because  the  ownership  of  the 
land  on^  which  the  trespass  was  committed  was  not  alleged. 

While  it  is  generally  sufficient  to  charge  an  oflFense  in 
the  language  of  the  statute,  such  is  not  the  rule  when  the 
statute  does  not  necessarily  charge  the  offense  named.     State 

V.  Cvrran,  61  Iowa,  112;  State  v.  Butcher,  79 

2  iX'cS??'*"'    ^^"^^j  11^5  Quinn  v.  C,  B.  a  Q.  By.  Co.,  63 

Iowa,  510.     As  we  have  shown,  robbery  is  but 
larceny  in  an  a^ravated  form,  both  by  common  law  and 
under  the  statute ;  and,  as  larceny  is  defined  to  be  the  feloni- 
ous taking  of  the  property  of  another,  we  are  of  the  opinion 
^at  an  allegation  of  ownership  is  necessary  in  an  indictment 
^or  robbe'ry.     It  is  said,  however,  that,  if  this  be  conceded, 
^ie  indictment  must  be  held  good,  because  it  charges  that 
^ie  defendant  did  "  steal  from  the  person  of  Malone."     It  is 
^^e    that  we  have  held  that  the  word  "  steal/'  used  in  an 
^'idictment,  means  a  felonious  taking.     8ta£e  v.  Oriffin,,  79 
lo^a,    568.     But  we  have  never  gone  beyond  this,  and  can- 

^%    because  of  the  requirement  of  the  statute  already  refer- 
J'ed  to. 

Tie  defendant  was  a  witness  in  his  own  behalf,  and  on 

<^foss-^3^ajnination  he  was  asked  questions  as  to  his  former 

'^^•i^ixce  and  occupation,  which  elicited  information  from 

3  P  which  it  might  be  inferred  that  he  had  been  an 

de'S^*^*  or     inmate  of  the  reform  school  at  Eldora.     There 

was  no  error  in  this.     While  it  was  not  compe- 
tent   "t^^  show  that  fact  by  direct  testimony,  the  State  had  the 
ngat,  to  cross-examine  the  witness  on  both  subjects,  although 
\t  tnigji^  j.^jjj  1^  disgrace  and  discredit  him.     State  v.  Pugs- 
ley»  'TS  Iowa,  742. 

Itf any  immaterial  questions  were  asked  the  defendant 
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on  cross-examination,  and  his  answers  thereto  were  contra- 
dicted by  the  State  on  rebuttal.     In  this  there  was  prejudicial 

error.  It  is  a  familiar  rule  that  a  witness  may 
*'  fm^hmcnt  ^^^  be  imp^ched  on  immaterial  matters.     State 

V.  Falconer^  70  Iowa,  416.  Tliat  such  an  at- 
tempt was  prejudicial  is  apparent^  and  would  alone  require 
a  reversal  of  the  case. 

The  other  errors  complained  of  are  not  Kkely  to  arise 
if  there  shall  be  a  retrial  of  the  case,  and  we  need  not  dis- 
cuss them. 

For  the  errors  pointed  out,  the  judgment  is  reversed  and 
the  case  remanded. —  Reversed. 


Telie  Eakins,   Appellant,   v.    Chicago,   Rock   Island  & 

Pacific  Railway  Co. 

Railroads:    negligence:    pleadings.    In    an    action    for    negligence 

1  against  a  railway  company,  an  allegation  of  the  petition  that  the 
town  had,  by  ordinance,  prohibited  the  obstruction  of  the  street  by 
cars,  should  be  stricken,  where  it  was  not  also  alleged  that  the 
street  extended  over  the  right-of-way. 

Negligence:    evidence.    The  liability   of  a  railway  company   for   a 

2  personal  injury  is  dependent  upon  a  violation  of  some  duty  which 
it  owes  the  plaintiff.  The  evidence  is  reviewed  and  held  insuf- 
ficient to  establish  negligence,  and  to  support  a  directed  verdict  for 
defendant. 

Appeal  from  Oass  District  Court. —  Hon.  W.  R  Gbeen, 

Judge. 

Thuesday,  January  12,  1905. 

Action  for  damages.  Verdict  was  directed  for  the  de- 
fendant, and  from  judgment  thereon  the  plaintiff  appeals. — 
Affimied. 

* 
W.  E.  Haynes  and  H.  M,  Boonrum,  for  appellant* 
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Carroll  WHght,  J-ohn  L  Dille,  and  J.  B.  BochafeUovr, 
for  appellee. 

Ladd,  J. —  The  defendant's  depot  in  Anita  is  at  the  foot 
of  Walnut  street,  which  extends  north  from  and  at  right 
angles  with  the  railroad.  There  is  a  sidewalk  on  the  east 
side  of  this  street,  which  extends  over  the  defendant's  right  of 
way  to  the  northeast  comer  of  the  depot  platform.  This  is 
the  customary  approach  to  the  depot,  and  the  walk  over  tlio 
right  of  way  is  maintained  by  the  company.  There  are  three 
tracks  north  of  the  depot,  but  the  main  track  is  immediately 
south  of  it.  The  plaintiff  was  about  to  depart  for  Colorado, 
and  through  another  had  arranged  with  defendant's  station 
agent  to  signal  its  fast  train  known  as  the  "  Flyer,"  which 
was  not  scheduled  to  stop  at  Anita,  to  stop,  and  take  her 
aboard.  Accompanied  with  Belle  Irving,  she  walked  down 
Walnut  street  to  the  first  track  north  of  the  depot,  and  found 
it  occupied  by  a  long  train  of  freight  cars.  The  conductor 
was  standing  on  the  walk,  and,  being  informed  that  the  plain- 
tiff desired  to  take  the  **  Flyer,"  advised  that  the  train  could 
not  be  separated,  as  the  engine  was  not  attached;  that  they 
would  not  have  time  to  go  around,  and  that  they  would  either 
have  to  crawl  under  or  go  over  the  coupling  in  order  to  reach 
the  train.  The  conductor  then  put  her  "  grip  "  across,  and 
upon  her  statement  that  she  was  afraid  to  go  imder,  showed 
her  where  to  step  in  the  stirrup  under  the  car  and  on  the 
*^  bumpers,"  and  then  took  her  by  the  arm,  and  helped  her 
upon  the  latter.  She  straightened  up  with  both  feet  on  the 
bun\pers  and  one  hand  holding  her  dress,  and  he  let  go.  In 
getting  down,  in  some  way  her  skirts  caught  on  the  couplings, 
and  she  fell,  striking  on  her  head  and  becoming  unconscious. 
She  pur&ued  her  journey  the  following  day,  but  the  evidence 
tended  to  show  that  she  has  never  fully  recovered  from  the 
injury  received. 

I.  The  court,  on  motion  of  the  defendant,  struck  from 
the  petition  an  allegation  that  the  incorporated  town  of  Anita 
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had,'  by  ordinance,  prohibited  the  obstruction  of  the  streets 

by  leaving  cars  therein.  The  ruling  was  cor- 
^  ffinll"'    rect.     There    is    no    allegation    that    Walnut 

street  extended  over  defendant's  right  of  way, 
and,  unless  it  did,  defendant  was  not  guilty  of  obstructing 
the  street 

II.     Unless  defendant  violated  some  duty  due  to  plain- 
tiff, she  cannot  recover.     She  was  not  a  passenger,  though 
intending  to  become  such.     In  the  regular  course  of  defend- 
ant's business  the  fast  train  due  at  11  o'clock 

^'  ncg^fgcnce.      ^'  ™«  ^^  uot  stop  at  Anita,  and  its  employes 

ordinarily  had  no  occasion  to  keep  the  ap- 
proaches to  the  depot  open  for  the  coming  or  going  of  pas- 
sengers at  that  time.  The  house  tracks  north  of  the  depot 
were  placed  there  for  use  in  switching,  and,  as  Walnut  street 
did  not  extend  over  the  right  of  way,  the  defendant  was 
guilty  of  no  wrong  in  leaving  the  train  of  freight  cars  on  the 
north  track,  unless  it  owed  the  plaintiff  the  duty  to  have  the 
way  to  the  depot  open.  But  there  is  no  showing  of  the  time 
when  Irving  requested  that  the  train  be  stopped  for  her. 
For  all  that  appears,  this  may  have  been  after  the  freight 
cars  had  been  set  on  the  house  track.  Certainly  the  conduc- 
tor had  no  knowledge  of  her  wish  until  she  reached  the-  track, 
and  requested  that  the  train  be  separated  so  that  she  might 
pass  through.  It  was  then  too  late,  for  the  engine  was  on 
the  elevator  track,  and  must  have  been  run  out  on  the  main 
track  before  it  could  be  backed  down  the  house  track  to  the 
cars.  There  was  nt)t  sufficient  time  for  this  before  the  arri- 
val of  the  "  Flyer,"  and  by  the  rules  of  the  company  the 
latter  had  the  right  to  the  track.  The  conductor  then  was  not 
negligent  in  obstructing  the  way.  'N"or  is  the  station  agent 
shown  to  have  been  in  the  wrong.  He  was  not  shown  to 
have  been  requested  to  signal  the  train  to  stop  long  enough 
before  her  arrival  at  the  track  to  enable  him  to  advise  the 
conductor  of  her  coming.  It  is  not  claimed  in  argument  that 
the  conductor  was  careless  in  assisting  plaintiff  over  the  coup- 
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lings,  in  the  absence  of  any  affirmative  showing  of  uegii- 
genoe  on  the  part  of  defendant,  it  is  unnecessary  to  consider 
other  matters  discussed.  The  court  rightly  directed  a  verdict 
for  defendant. —  AffirmecL 


EicMA  Damman  v.  Gboboe  VoLLKNWEiDBBy  ET  THLj  Appel- 
lants. 

Execution  of  instruments:  burden  of  proof:  evidence.  Where 
the  execution  of  a  note  and  mortgage  is  denied  under  oath,  the 
trarden  is  on  a  plaintiff  seeking  judgment  and  foreclosure,  to 
prove  the  execution.  Evidence  is  held  insufficient  to  show  that 
defendants  signed  the  instruments  in  suit. 

Appeal  from  Dvhuqu^  District  Cowt. —  Hon.  Fred  O'Don- 

isTELL,  Judge. 

Thursday,  January  12,  1905. 

Action  in  equity  to  recover  judgment  on  a  note  and  for 
foreclosure  of  a  mortgage.  Defendants,  who  are  husband 
8nd  wife,  denied  under  oath  the  execution  of  the  note  and 
Mortgage,  and  asked  by  way  of  aflSrmative  relief  that  the 
mortgage  be  canceled  and  satisfied  of  record,  in  order  that 
the  cloud  thereby  created  on  defendants'  title  to  the  premises 
w  reuaoved.     Decree  for  plaintiff.     Defendants  appeal. — - 

LongiusviUe  &  Kintzmger,  for  appellants. 

W,  A,  Leathers,  for  appellee. 

McOlain,  J. —  The  only  question  in  this  case  is  one  of 
lact,  viz.,  did  defendants  sign  the  note  and  mortga^  sued 
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on  ?  Under  the  issues  the  plaintiflF  has  the  burden  of  proof 
as  to  her  cause  of  action.  The  claim  is  that  she  furnished 
$400  to  her  mother,  Mrs.  Young,  residing  in  Dubuque,  to  be 
loaned  for  plaintiffs  benefit,  and  that  the  loan  was  made  to 
defendants  by  one  A.  W.  Hosford,  who  took  the  note  and 
mortgage  in  question,  payable  to  plaintiff.  Neither  plaintiff 
jior  Mrs.  Young  were  present  at  the  time  of  the  transaction, 
and  the  instruments  purporting  to  bear  defendants'  signa- 
tures, the  mortgage  acknowledged  before  Hosford,  as  notary, 
were  delivered  by  him  to  Mrs.  Yoimg.  In  a  deposition  taken 
outside  of  the  State  Hosford  testifies  that  at  the  time  of  the 
transaction*  he  was  doing  business  in  Dubuque  as  a  real  estate 
and  loan  agent;  that  he  first  procured  a  loan  for  defendants 
for  $200  from  a  bank  on  their  note,  secured  by  mortgage  on 
their  homestead ;  that  subsequently  he  procured  another  loan 
of  $300  for  thein  from  a  Mrs.  Sohn,  evidenced  by  their  note, 
secured  by  mortgage  on*  the  same  property,  from  the  pro- 
ceeds of -which  loan  the  first  note  and- mortgage  were  satis- 
fied ;  that  at  a  later  date,  desiring  to  borrow  another  $100, 
.they  applied  to  him  for  a  further  loan  of  that  amount,  and  at 
his  suggestion  they  executed  their  note  and  mortgage  on  the 
same  property  to  plaintiff,  with  the  understanding  that  the 
note  and  mortgage  to  Mrs.  Sohn  would  be  paid  off  by  him 
out  of  the  proceeds.  Hosford  admits  that  he  did  not  satisfy 
the  Sohn  note  and  mortgage,  but  wrongfully  retained  the 
money,  which  should  have  been  applied  by  him  to  that  pur- 
pose. The  testimony  of  defendants  substantially  agrees  with 
that  of  Hosford  as  to  the  prior  transaction ;  but  with  refer- 
ence to  the  last  they  say  that  they  executed  no  note  or  mort- 
gage to  plaintiff,  but  gave  a  note  for  $100,  unsecured,  to 
Hosford  for  money  furnished  by  him,  and  had  no  knowledge 
of  plaintiff  or  Mrs.  Young  until  afterward.  Hosford's  tes- 
timony as  to  the  execution  of  the  note  and  mortgage  to 
plaintiff  is  very  much  weakened,  as  we  think,  not  only  by 
the  fact  that,  according  to  his  account  of  the  transagtion,  he 
fraudulently  appropriated  $300  of  defendants'  money,  but 
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by  these  further  facts :  That,  as  shown  by  his  receipts,  and 
as  admitted  by  him,  he  continued  to  receive  from  defendants 
interest  payments  on  Mrs.  Sohn's  note  for  $300  and  a  sup- 
posed note  to  himself  for  $100,  the  interest  payments  on 
these  two  amounts  being  made  separately,  and  at  different 
times,  without  anything  being  said  to  defendants  as  to  any 
interest  to  be  paid  on  any  $400  note  to  plaintiff,  and  him- 
self paid  the  interest  to  plaintiff  on  her  note;  that  he 
denied  to  defendants  subsequently  the  existence  of  any 
note  to  plaintiff ;  and  that,  as  shown  by  the  testimony  of  four 
witnesses,  uncontradicted,  his  reputation  for  truth  and  verac- 
ity is  bad.  Plaintiff  relies  on  admissions  said  to  have  been 
made  to  her  and  to  Mrs.  Yoimg  separately  by  defendant 
Vollenweider  that  the  note  to  plaintiff  was  paid,  but,  in  view 
of  the  circumstances  under  which  these  admissions  are 
claimed  to  have  been  made,  we  are  not  inclined  to  attach 
much  weight  to  the  uncorroborated  testimony  of  plaintiff 
and  Mrs.  Young  with  reference  thereto.  The  so-called  ad- 
missions may  well  have  been  inadvertently  made,  if,  as  he 
testifies,  he  had  no  knowledge  of  the  existence  of  any  note  to 
plaintiff,  and  supposed  he  was  talking  to  Mrs.  Sohn,  or  some 
one  representing  her.  Plaintiff  further  relies  on  testimony 
of  experts,  based  on  examination  of  the  note  and  mortgage  in 
question  and  genuine  signatures  of  defendants,  that  the  signa- 
tures to  the  note'  and  mortgage  were  genuine.  But  such  testi- 
mony in  its  very  nature  is  entitled  to  but  little  weight,  and 
the  judgment  of  the  witness  was  shown  to  be  of  small 
value  by  tests  applied  to  them  on  cross-examination  as  to  their 
ability  to  distinguish  between  genuine  and  fictitious  signa- 
tures of  defendants  submitted  to  them  for  comparison  with 
the  signatures  admitted  to  be  genuine.  Two  witnesses  fjor 
defendants,  one  testifying  as  an  expert,  the  other  as  a  person 
f anodliar  with  defendants'  handwriting,  testified  that  the  sig- 
natures in  question  were  not  the  genuine  signatures  of  the 
defendants.  There  is  nothing  of  controlling  weight,  there- 
fore, in  favor  of  plaintiff  as  to  the  genuinepess  of  the  signa- 
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tures.  The  trial  court  had  before  it  for  the  purpose  of  com- 
parison the  signatures  in  question  and  the  signatures  admit- 
ted to  be  genuine,  and  these  signatures  are  now  before  us  for 
the  same  purpose.  The  result  of  the  comparison  is  not  fa- 
vorable to  plaintiff's  claim.  We  reach  the  conclusion  that 
plaintiff  has  not  established  her  claim  by  a  preponderance  of 
the  evidence,  and  that  defendants  have  by  a  preponderance 
of  evidence  shown  themselves  entitled  to  have  the  cloud  of 
the  alleged  mortgage  removed  from  their  title.  Relief  should 
have  been  refused  to  plaintiff,  and  a  decree  entered  for  de- 
fendants as  prayed. —  Reversed. 


T.  F.  Greenlee,  Appellee,  v.  Julia  E.  Mosnat,  Executrix 
of  the  Will  of  J.  J.  Mosnat,  Deceased,  Appellant. 

Special  interrogatories.    Special  interrogatories  in  the  nature  of  a 

1  cross-examination  of  the  jury  should  be  refused. 

Compromise  and  settlement:   exclusion  of  evh^nce.    In  an  action 

2  to  recover  of  an  attorney  money  collected  for  a  client,  after  de- 
ducting a  stated  collection  fee,  where  defendant  admitted  the 
service  but  denied  that  the  collection  fee  as  alleged  was  agreed 
upon  and  pleaded  other  and  prior  services  performed  and  full  set- 
tlement of  the  entire  controversy,  it  was  error  to  exclude  evidence 
of  such  other  service,  which  was  not  cured  by  the  indirect  appear- 
ance in  the  record  of  a  portion  of  the  excluded  testimony. 

Appeal  from,  Benton  District  Court. —  Hon.  G.  W.  BuBir- 

HAM,  Judge. 

Thuesday,  January  12,  1905. 

The  opinion  states  the  case. —  Reversed. 

C.  Nichols  and  Tom  H,  Milner,  for  appellant 

C.  W.  E.  Snyder,  8,  B.  Montgomery,  and  OUchrist, 
Whipple  &  Brown,  for  appellee. 
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Weaver,  J. —  The  plaintiff  brings  this  action  at  law, 
alleging  that  he  employed  J,  J.  3fosnat,  an  attorney  at  law, 
to  collect  certain  claims  held  by  him  against  certain  insur- 
ance companies,  under  an  agreement  that  said  Mosnat  should 
have  and  receive  in  full  compensation  for  his  services  ten  per 
cent  of  the  amount  so  collected.  He  further  alleges  that 
Mosnat  did  collect  said  claims,  but  has  failed  to  pay  over  the 
full  amount  due  the  plaintiff,  after  deducting  the  agreed 
commission  of  ten  per  cent.,  and  he  asks  a  verdict  for  the 
remainder.  Mosnat  appeared  and  answered,  admitting  that 
he  performed  services  for  plaintiff  in  the  collection  of  said 
claims,  but  denied  that  he  agreed  to  accept  ten  per  cent,  of 
such  collections  in  full  payment.  He  further  answers,  al- 
leging that  after  performing  the  service  he  had  an  accounting 
and  settlement  with  plaintiff,  and  paid  him  the  full  balance 
found  due.  He  further  alleges  that  prior  to  the  time  of  his 
employment  to  collect  these  claims  he  had  performed  other 
services  for  the  plaintiff  in  and  about  certain  other  claims 
against  another  insurance  company,  and  in  preparing  proof 
of  loss  thereon,  and  that,  after  making  the  collections  above 
referred  to,  a  controversy  arose  in  good  faith  between  plain- 
tiff and  the  defendant  as  to  the  amount  of  the  defendant's 
compensation,  and  as  to  the  sum  plaintiff  was  entitled  to  de- 
mand and  receive,  and  that,  for  the  purpose  of  putting  an  end 
to  said  controversy,  the  defendant  offered  and  tendered  to  the 
plaintiff  the  sum  of  $4,004.75  in  full  payment  and  satisfac- 
tion of  his  claim  for  moneys  in  defendant's  hands,  and  that 
plaintiff,  with  full  knowledge  of  the  offer,  accepted  and  re* 
ceived  the  money,  and  has  ever  since  retained  it.  There  was 
a  trial  to  a  jury,  and  verdict  for  the  plaintiff.  The  judgment 
entered  upon  this  verdict  was  reversed  by  this  court  on  de- 
fendant's appeal.  Greenlee  v.  Mosnat,  116  Iowa,  535.  A 
retrial  having  resulted  in  another  verdict  and  judgment  for 
plaintiff,  the  defendant  again  appeals.  Since  the  first  trial, 
J.  J.  Mosnat  has  died,  and  the  executrix  of  his  will  has  been 
substituted  as  the  party  defendant 
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I.  The  appellant  assigns  error  upon  the  ruling  of  the 
trial  court  in  refusing  to  submit  certain  special  findings. 
Without  attempting  to  set  out  the  proposed  interrogatories  — 

eleven  in  number  —  we  may  say  that,  in  our 
^'  TMaociiTiHEs.  judgment,  they  do  not  call  for  ultimate  facts^ 

but  are  rather  in  the  nature  of  a  cross-examina- 
tion of  the  jurors  concerning  the  method  of  their  deliber- 
ations, and  there  was  no  error  in  refusing  to  submit  them. 

II.  The  next  objection  is  of  a  more  serious  nature. 
It  has  been  noted  in  the  statement  of  the  issues  that  defend- 
ant pleads  that,  prior  to  his  appointment  by  the  plaintiff  to 
2.  CoMPEOMisB    bring  suit  upon   the   insurance  policies  men- 

AND    SETTLE-  •  ^     •  •»  ..  , 

icEKi:  exciu.   tioned  m  the  petition,  he  performed  other  serv- 

sion  of  evi-       .  ^  - 

dcnce.  ices  for  the  plaintiff,  and  that,  after  the  collec- 

tions had  been  made,  a  controversy  in  good  faith  having  arisen 
as  to  his  compensation,  he  tendered  a  certain  sum,  to  be  re- 
ceived in  full  satisfaction  of  plaintiff's  claim,  and  that  plain- 
tiff accepted  and  received  it.  For  some  reason  not  entirely 
clear  from  this  record,  the  trial  court  ruled  out  all  evidence 
offered  by  defendant  in  support  of  the  allegation  concerning 
services  alleged  to  have  been  rendered  by  plaintiff  for  de- 
fendant prior  to  the  date  of  the  alleged  contract  for  a  ten 
per  cent,  commission.  For  example,  the  defendant,  as  a 
witness  in  his  own  behalf,  was  asked  whether  he  performed 
services  for  the  plaintiff  prior  to  the  date  of  the  alleged  con- 
tract for  a  ten  per  cent*  commission,  what  such  services  con- 
sisted of,  and  whether  any  agreement  was  had  with  plaintiff 
concerning  the  amount  of  compensation  to  be  paid  therefor. 
Answers  to  all  these  questions  were  excluded  on  the  ground 
of  inmiateriality.  Error  is  predicated  upon  these  rulings, 
and  we  are  constrained  to  hold  the  exception  well  taken.  In 
the  first  place,  the  matters  inquired  about  were  directly 
pleaded  and  relied  upon  in  the  answer,  and,  at  least  as  a 
general  rule,  a  defendant  may  offer  evidence  to  establish  the 
truth  of  any  fact  pleaded  by  him  and  not  admitted.  In  the 
second  place,  it  was  vital  to  this  branch  of  the  defense  to 
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prove  that  the  alleged  controversy  over  the  amount  of  the  de- 
fendant's compensation  was  in  good  faith.  If  the  jury  foimd 
that  there  was  an  agreement  for  a  ten  per  cent,  commission 
for  coUecting  the  policies  mentioned  in  the  petition,  and  there 
was  no  showing  of  any  other  service  rendered,  they  might 
believe  that  the  claim  made  by  defendant  for  more  than 
such  commission  was  not  asserted  in  good  faith,  while, 
if  it  were  proven  that  defendant  had  in  fact  performed 
other  and  additional  services  for  plaintiff,  for  which  no  com- 
pensation had  ever  been  made,  such  fact  might  very  properly 
lead  the  jury  to  the  opposite  conclusion.  It  follows  as  a 
necessary  consequence  that  the  exclusion  of  the  defendant's 
evidence  in  support  of  this  claim  was  prejudicial  error. 

Counsel  for  appellee  seek  to  avoid  this  result  by  sug- 
gesting that,  notwithstanding  the  rulings  complained  of,  the 
defendant  did  in  fact  state  what  he  claimed  to  be  the  fact  in 
respect  to  this  service.  But  this  is  hardly  correct.  -  It  is  true 
that  defendant  did  speak  of  certain  service  performed  by  him 
in  relation  to  a  claim  against  another  insurance  company,  but 
the  matter  came  into  the  record  in  an  indirect  manner,  and 
did  not  serve  to  neutralize  the  effect  of  the  rulings  com- 
plained of.  The  exclusion  of  the  testimony  was  so  often  and 
80  emphatically  repeated  that  the  jury  must  have  been 
thoroughly  impressed  with  the  thought  that  the  testimony  was 
immaterial,  and  not  entitled  to  any  weight  in  the  defendant's 
favor.  The  ruling  sustaining  the  plaintiff's  objection  was 
never  withdrawn  or  modified,  and  we  cannot  assume  that  the 
error  was  cured  because  a  part  of  the  excluded  testimony  in- 
directly found  its  way  into  the  record. 

As  there  have  been  two  verdicts  in  the  case,  we  regret 
the  necessity  of  remanding  it  for  another  trial,  but  the  error 
referred  to  seems  to  be  manifest,  and  its  prejudicial  charac- 
ter cannot  be  doubted. 

For  the  reasons  stated,  the  judgment  of  the  district  court 
is  reversed. 
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^^      e]  Anton  H.  Schofieu),  Appellee,  v.   Clyde  Coopeb  and 
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J26  834  Marie  Coopeb,  Administrators  of  Estate  of  Walter 

CooPEK,   Deceased,   and   J.   Orenson   and   Calhoun 
County,  Appellants. 

Surface  water:    diversion.    A  county  in  the  improvement  of  hjgh- 

1  ways  has  no  right  to  collect  surface  water  either  from  the  high- 
way or  from  adoining  lands  and  turn  it  onto  the  land  of  another 
where  it  had  not  naturally  flown. 

Drainage:    estoppel.    No    matter   what   the   evidence   may   show   in 

2  support  of  an  estoppel,  if  not  pleaded  it  is  unavailing.  In  the  in- 
stant case  the  evidence   fails  to  show  that  one  landowner  was 

«    estopped  as  against  another  from  filling  a  drainage  ditch. 

Drainage:    nuisance:    abatement.    Where    the    county   constructed 

3  a  highway  ditch  in  such  manner  that  the  surface  water  from  the 
land  of  one  landowner  was  made  to  flow  unnaturally  over  the 
land  of  another,  the  latter  had  the  right  to  abate  the  nuisance  so 
created  by  going  upon  the  highway  and  filling  the  ditch. 

Easement:    adverse  user.    The  act   of  one   landowner  in  filling  a 

4  highway  ditch  carr)ring  water  from  the  land  of  an  adjacent  owner  I 
onto  his  own,  when  done  within  the  period  of  limitation,  will  j 
defeat  the  claim  of  easement  gjrowing  out  of  adverse  user.  i 


Appeal  from  Cafltown  District  Court. —  Hon.  Z.  A.  Chuech, 

Judge. 

'  Thursday,  January  12,  1905. 

Suit  in  equity  to  compel  defendants  to  remove  obstruc- 
tions placed  by  them  in  a  ditch  running  along  the  side  of  a 
highway  between  Webster  and  Calhoun  counties.  The  trial 
court  granted  the  relief  prayed,  and  defendants  appeal. — 
Reversed, 

Wright  &  Nugent  and  M.  E.  Hutchinson,  for  appellants. 
Kenyon  &  O'Connor,  for  appellee. 
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Deemeb,  J. —  Plaintiff  is  the  owner  of  the  S.  K  one- 
fourth  of  the  S.  W.  one-fourth  of  section  31,  in  Webster 
county,  Iowa,  and  defendants  Cooper  of  the  N.  W.  one-fourth 
of  the  N.  W.  one-fourth  of  section  2,  in  Calhoun  county. 
These  lands  are  separated  by  a  highway  which  runs  east  and 
west  between  the  two  counties.  As  this  highway  is  a  cor- 
rection line,  the  north  and  south  lines  of  the  two  tracts  do  not 

• 

exactly  correspond.  Plaintiff's  west,  line  is  some  distance 
west  of  defendants'  west  line,  and  the  east  lines  of  the  two 
tracts  show  the  same  divergence.  However,  for  all  practical 
purposes  we  may  treat  the  lines  as  continuous.  To  the  west 
of  both  properties,  running  north  and  south,  is  a  natural 
stream,  known  as  "  Cedar  Creek,"  over  which,  in  the  line  of  the 
highway,  is  a  25-foot  bridge.  East  of  that  the  land  is  almost 
level,  the  natural  drainage  being  towards  the  south.  Some 
distance  east  of  the  creek  bridge  and  south  of  the  west  fourth 
of  plaintiff's  land  there  is  a  culvert,  which  we  shall  call  "  cul- 
vert No.  1,"  across  the  highway,  which  is  about  one  and  a 
half  feet  higher  than  the  banks  of  the  creek.  East  of  the 
culvert  the  land  is  somewhat  lower,  and  still  east  of  that  a 
trifle  higher,  than  at  the  culvert.  East  of  this  point  the  land 
again  descends  slightly  toward  the  east  until  it  reaches  an- 
other culvert  between  plaintiff's  and  defendant  Coopers' 
lands.  This  we  shall  call  *^  culvert  No.  2."  East  of  this 
culvert  the  land  again  rises  slowly  and  gradually.  At  cul- 
vert No.  2,  which  drains 'a  large  part  of  plaintiff's  land  and 
all  the  land  immediately  east  thereof,  a  ditch  was  constructed 
by  defendant  Coopers'  father  southwesterly  through  his  land 
until  it  reaches  Cedar  creek  to  the  west.  On  the  southwest 
comer  of  plaintiff's  land  are  two  ponds,  one  of  which  extends 
into  the  highway,  culvert  No.  1  being  at  the  west  side  there- 
of. There  are  also  at  least  two  ponds  on  the  southeast  cor- 
ner of  plaintiff's  land,  the  overflow  from  which  drains 
through  culvert  No.  2.  Culvert  No.  2  was  constructed  more 
than  twenty  years  ago,  and  it  carried  the  surface  water  from 
nearly  all  of  the  plaintiff's  land  down  upon  and  through 
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the  land  owned  by  Cooper,  which  was  the  natural  course  of 
the  water.  At  the  extreme  southwest  comer  of  plaintiflPa 
land,  where  the  ponds  are  of  which  we  have  spoken,  there 
is  a  small  tract  which  naturally  drained  toward  the  southwest 
and  over  land  belonging  to  one  Hinch ;  this  land  being  imme- 
diately west  of  that  owned  by  Cooper.  Just  the  number  of 
acres  which  were  so  drained  we  have  no  means  for  ascertain- 
ing, save  that  it  appears  from  the  maps  to  be  small,  and 
nearly  covered  by  ponds. 

Commencing  with  culvert  No.  1,  the  elevations  in  the 
highway  going  eastward  are  as  follows :  At  the  culvert,  100 ; 
just  east  of  the  pond  in  the  highway,  99.95 ;  at  the  north  side 
of  highway,  where  the  fill  of  which  complaint  is  made  was 
put  in,  100.32;  and  on  the  south  side  of  the  highway,  at 
same  place,  99.96;  a  few  rods  east  of  this  fill,  99.  These 
are  all  the  data  we  have,  save  that  the  elevations  show  a  nat- 
ural drainage  from  the  pond  in  the  highway  southwesterly 
over  the  land  owned  by  Hinch,  with  a  divide  between  the 
Hinch  and  the  Cooper  land,  the  elevation  of  which  varied 
from  101.20  at  the  north  end  thereof  to  100  at  the  south.  As 
near  as  we  can  gather  from  the  evidence,  culvert  No.  2  was 
built  about  the  year  1875,  and  ditches  made  in  the  north  side 
of  the  highway  to  convey  the  water  thereto.  Culvert  No.  1 
was  built  by  order  of  the  board  of  supervisors  in  the  year 
1899.  At  the  same  tihie  a  road  was  thrown  up  through 
and  across  the  pond,  and  a  ditch  dug  on  the  north  side  of 
the  highway,  commencing  at  or  near  the  pond,  and  running 
east  along  the  highway  through  the  slight  divide  of  which 
we  have  spoken,  until  it  connected  with  the  ditches  thereto- 
fore constructed  to  carry  the  water  to  culvert  No.  2.  At 
the  highest  point  in  the  highway  between  culverts  1  and  2 
this  ditch  was  two  and  a  half  or  three  feet  deep.  It  was 
originally  dug  by  a  contractor  under  the  county,  and  down 
until  about  the  year  1897  carried  the  water  from  the  south- 
west part  of  plaintiffs  lands  and  the  overflow  from  the  ponds 
which  did  not  pass  through  culvert  No.  1  along  the  highway 
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eastward  to  culvert  No.  2.  No  complaint  was  made  of  this 
by  the  Coopers  until  the  wet  years  came,  and  then,  as  we 
understand  from  the  evidence,  they,  in  the  year  1897,  went 
upon  the  highway  without  permission  from  any  one,  and 
filled  u^  the  ditch  on  the  north  side  of  the  highway  at  its 
deepest  place.  This  obstruction  was  removed  by  plaintiff, 
and,  after  some  further  attempts  to  close  the  ditch,  the 
Coopers  went  before  the  board  of  supervisors  of  Calhoun 
county,  and  secured  an  order  for  the  closing  of  the  ditch. 
Defendant  Orenson  is  the  road  district  supervisor,  and  he, 
with  the  Coopers,  pursuant  to  jthe  orders  of  the  board,  in 
November  of  the  year  1899  filled  in  the  ditch  at  its  deepest 
point.  Plaintiff  thereupon  brought  this  action  to  compel 
the  removal  of  the  obstruction. 

The  law  of  the  case  is  well  settled,  and  not  difficult  of 
application.  ^  The  county  had  no  right  to  collect  surface 
water,  either  on  the  public  highway  or  from  the  lands  of 

another,  and  discharge  it  upon  the  lands  of  one 
^'  TBRf^Svcreion  where  it  was  not  wont  to  go.  That  it  did  col- 
lect such  from  a  small  fraction  of  the  south- 
westerly part  of  plaintiff's  land  and  the  overflow  from  the 
ponds  there  situate,  and  carry  it  through  the  ditch  along  the 
north  side  of  the  land  down  to  culvert  No.  2,  is  so  well  estab- 
lished as  to  be  beyond  the  pale  of  reasonable  dispute.  This 
it  had  no  right  to  do.  Holmes  v,  Calhoun  County,  97  Iowa, 
360;  WiUitts  v.  C.  B.  &  K,  C.  R.  R.,  88  Iowa,  285;  Col- 
lins V.  Keokuk,  91  Iowa,  293 ;  Drake  v.  C.  R,  7.  &  P.  R.  R., 
70  Iowa,  59 ;  Vawnest  v,  Fleming,  79  Iowa,  638 ;  Friday  v. 
Henah,  113  Iowa,  425;  Agne  v.  Slitsinger,  96  Iowa,  181. 
This  being  true,  defendants  Cooper  had  the  right  to  abate 
the  nuisance  by  filling  up  the  ditch ;  and  the.  county  had  au- 
thority to  give  them  the  permission  to  do  so,  unless  it  be  for 
some  matters  to  which  we  shall  presently  refer.  The  county 
should  have  so  improved  the  road  as  that  the  surface  water 
vould  follow  its  natural  course.  This  it  could  have  done, 
so  far  as  it  was  possible  to  take  care  of  the  water  in  the 
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ponds  on  the  southwesterly  part  of  plaintiff's  land^  by  placing 
culvert  No.  1  where  it  crossed  the  road  at  the  lowest  elevation 
instead  of  at  a  point  higher  than  the  course  of  the  natural 
drainage.  Having  the  right  to  abate  the  nuisance  growing 
out  of  the  acts  of  the  county  in  improving  the  highway,  there 
was  no  wrong  on  the  part  of  the  Coopers,  unless  it  be  that 
they  are  estopped  by  conduct  from  now  closing  the  ditch. 

While  adverse  user  for  more  than  ten  years  is  pleaded^ 
the  evidence  does  not  sustain  this  plea.  Defendants  objected 
to  this  user  and  first  filled  the  ditch  in  the  year  1897,  which 

was  less  than  ten  years  after  it  was  established. 
**  uw5r°*'    **"No    easement    was    therefore    acquired.     But 

plaintiff  contends  in  argument  that  the  ditch 
was  constructed  with  the  aid  and  assistance  of  the  Coopers ; 
that  that  part  of  it  west  of  the  obstruction  was  done  under  a 
contract  made- by  the  county  with  one  Kent,  and  that  defend- 
ants Cooper  knew  of  and  acquiesced  in  the  expenditure  of 
money  made  by  the  coimty  for  that  purpose,  and  that  at  vari- 
ous times  defendants  Cooper  assisted  in  cleaning  out  the  ditch 
that  the  water  might  pass  through  the  same;  that  they  en- 
larged the  ditch  on  their  own  farm  so  as  to  accommodate 
the  accelerated  flow  of  water,  and  never  made  any  complaint 
thereof  until  nearly  ten  years  after  the  work  was  done,  when, 
with  wet  seasons  coming  on  again,  they  undertook  to  stop 
the  flow  of  water  through  this  ditch.  Suffice  it  to  say  with 
reference  to  these  matters  that  they  are  available  to  the  plain- 
tiff, if  at  all,  as  tending  to  create  an  estoppel  on  the  part  of 
the  defendants.  No  estoppel  is  pleaded  by  him,  and  under 
well-known  rules  he  cannot  have  the  advantage  thereof,  no 
matter  how  strong  his  proofs  may  be. 

However  there  is  no  evidence  that  the  defendants  Cooper 
had  anything  to  do  with  that  part  of  the  ditch  which  they 
obstructed.  When  the  improvements  were  made  at  culvert 
No.  2,  the  defendants  Cooper  did  assist  in  making  ditches 
to  take  care  of  the  surface  water  coming  from  the  southeast 
part  of  the  plaintiff^s  land  and  the  land  lying  east  of  plain- 
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tiflTs  tract;  but  there  was  no  attempt  to  cut  through  the  divide, 
and  no  ditch  was  made  at  the  point  where  it  was  afterwards 
obstructed  by  the  defendants.  That  ditch  was  not  made  un- 
til Kent  graded  up  the  road  under  his  contract  with  the 
county,  and  he  (Kent),  pursuant  to  his  contract,  cut  the  ditch 
in  question  so  as  to  make  some  of  the  water  from  the  south- 
west comer  of  plaintiffs  land  flow  through  the  same  eastward 
to  culvert  No.  2.  Theretofore  the  water  had  passed  to  the 
southwest,  over  II  inch's  land.  Defendants  had  no  part  in 
the  construction  of  this  ditch.  The  evidence  fails  to  show 
diat  the  Coopers  cleaned  out  the  ditch  westward  of  the  plac^ 
where  the  obstruction  was  placed,  or  at  any  other  place,  save 
to  the  extent  necessary  to  take  care  of  the  surface  water  from 
tlie  southeast  part  of  plaintiffs  land.  It  is  true  that  the 
county  spent  some  money  in  grading  up  the  road,  building 
culverts,  etc.,  which  we  must  presume  was  with  the  Coopers' 
knowledge ;  and,  if  this  were  properly  pleaded  as  an  estoppel, 
we  should  be  inclined  to  hold  it  suflScient  for  that  purpose. 
But  there  is  no  pleading  tendering  that  issue  which  we  can 
find  in  the  case.  The  same  may  be  said  as  to  the  cleaning 
out  of  the  ditch.  There  is  no  evidence  that  the  Coopers  en- 
larged the  ditch  through  their  own  land  to  take  care  of  the 
water  coming  from  the  southwest  part  of  the  plaintiffs  prop- 
erty. But,  if  there  had  been,  as  plaintiff  did  nothing  on  the 
strength  thereof  which  he  would  not  otherwise  have  done, 
and  as  the  ditch  so  enlarged  was  not  used  for  the  time  neces- 
sary to  create  an  easement,  there  is  no  estoppel  here.  As  to 
this  we  may  also  say  that  no  estoppel  on  account  thereof  is 
pleaded. 

Plaintiff  seems  to  be  relying  on  adverse  possession,  or 
the  establishment  of  an  easement  by  prescription.  He  has 
not  shown  such  uninterrupted  user  as  to  establish  such  right, 

and  therefore  must  fail.     But  he  claims  that 
nuisance;'       he  has  established  such  user  against  the  county, 

and  that  defendants  can  have  no  other  or  greater 
rights  than  the  county.     This  argument  is  specious,  rather 
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than  sound.  In  the  end  the  water  goes  down  over  defend- 
ant Coolers'  land.  This  water  did  not  naturally  flow  there. 
If  its  discharge  upon  them  was  a  nuisance,  no  matter  who 
was  responsible  therefor,  they  had  the  right  to  abate  that 
nuisance^  by  going  upon  the  property  of  the  county.  In  so 
doing  they  were  performing  an  act  which  the  county  should 
have  done,  and  in  a  sense  were  acting  for  the  county. 

!But  whether  this  last  proposition  be  true  or  not,  de- 
fendants' act  so  interfered  with  the  user  of  the  ditch  by  the 
plaintiff  and  the  county  as  to  defeat  the  claim  of  easement 

growing  out  of  adverse  user.     The  mere  fact 
**  ^d^lS^^uscr.  that  the  county  was  in  the  wrong  would  not  give 

the  plaintiff  a  right  to  flood  land.  The  county 
makes  no  claim  of  a  right  to  flood  defendants'  land ;  neither 
does  it  claim  that  the  ditch  should  be  maintained  for  the  pro- 
tection of  its  highway,  or  that  it  is  necessary  to  maintain  the 
same  in  order  that  it  may  improve  the  highway.  It  expressly 
ratified  and  confirmed  the  Coopers'  act  in  filling  in  the  ditch. 
So  that  the  only  controversy  here  is  really  between  the  plain- 
tiff and  the  Coopers.  Plaintiff  has  failed  to  establish  the 
allegations  of  his  petition,  and  must  therefore  be  dismissed. 
The  decree  in  so.  far  as  it  is  based  upon  an  estoppel  is 
wrong,  in  that  no  estoppel  is  pleaded.  On  the  issues  as  pre- 
sented to  us  the  plaintiff  is  not  entitled  to  a  decree,  and  the 
judgment  must  therefore  be  reversed. 


Jesse  O.  Wells,  Plaintiff,  v.  The  District  Court  of  Polk 

22a_3ajL  County,  and  Josiah  Given,  Judge  thereof.  Defend- 

Contempt:    review    on    certiorari.    The    statutes    relating   to    pro- 
1    cedure  in  contempt  cases .  authorize  the  appellate  court  on  certi- 
orari to  review  the  evidence  and  detenninc  whether  it  is  sufficient 
to  make  out  a  case  of  contempt. 
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Contempt:    evidence.    Contempt  proceedings  are  criminal  in  nature, 
2   and  to  authorize  a  conviction  the  proof  of  guilt  'should  be  clear 
and  satisfactory.    The  evidence  is  reviewed  and  held  insufficient 
to  make  out  a  case. 

Thursday,  January  12,  1905. 

Cebtiorari  proceedings  origiiially  brought  in  this  court 
to  review  the  action  of  the  district  court  of  Polk  county,  Hon. 
Josiah  Given,  Judge,  in  respect  of  certain  contempt  proceed- 
ings had  in  that  court^  and  wherein  this  plaintiff  was  ad- 
judged  to  be  guilty  of  a  contempt  of  court,  and  by  the  judg- 
ment ordered  to  pay  a  fine  and  costs.  The  opinion  states  the 
case. —  Arvrmlled. 

Connor  &  Weaver  and  Brenmer  &  Shvlar,  for  plaintiff. 

W,  H.  Baily  and  others,  for  defendants. 

Bishop,  J. —  The  return  to  the  writ  issued  out  of  this 
court  makes  it  appear  that  in  October,  1903,  an  information 
was  filed  in  the  district  court  of  Polk  county  charging  this 
plaintiff  with  a  contempt  of  court,  for  that,  being  a  party 
defendant  in  a  certain  cause  pending  in  said  court  he  had 
knowingly  attempted  to  improperly  influence  the  conduct  of 
one  John  Fletcher,  a  juror  in  regular  attendance  upon  said 
court,  and  afterwards  drawn  and  sworn  as  one  of  the  jury  for 
the  trial  of  such  cause,  by  causing  and  procuring  one  F.  A. 
Marvin  to  converse  with  said  juror  about. such  cause,  the 
merits  thereof,  and  the  verdict  to  be  rendered  therein,  and  to 
solicit  said  juror  to  faV^or  the  defendant  therein  in  respect 
of  the  verdict  to  be  rendered.  Upon  the  filing  of  such  in- 
formation a  rule  issued,  and  in  response  thereto  this  plaintiff 
appeared,  and  made  answer  in  writing,  and  under  oath,  in 
which  he  denied  all  and  singular  the  allegations  in  the  inform 
mation  contained.  A  motion  for  discharge,  based  upon  the 
denials  contained  in  the  answer,  having  been  overruled,  a 
trial  was  had  on  oral  testimony  produced  in  open  court. 
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resulting  in  a  finding  of  guilty  and  the  entry  of  judgment  for 
a  fine  and  costs. 

Various  questions  of  law  are  raised  by  the  petition,  and 
are  discussed  in  argument  by  the  respective  counsel.  In  the 
view  we  take  of  the  case,  but  one  of  such  questions  is  material 

to  be  noticed,  and  this  we  shall  do  presently, 
review  on '  One  of  the  allegations  of  the  petition  for  the 
writ  is  "  that  the  said  court  and  judge  erred  in 
the  trial  of  the  said  proceedings  in  finding  this  plaintiff 
guilty,  for  the  reason  that  there  was  no  evidence  whatever 
that  this  plaintiff  ever  authorized  or  had  any  knowledge  of 
what  was  claimed  to  have  been  done  by  the  said  Marvin  in 
attempting  to  improperly  influence  said  juror  Fletcher." 
Counsel  for  defendants  insist  that  the  intrinsic  correctness  of 
a  contempt  judgment,  as  that  the  same  had  no  warrant  in  the 
evidence,  cannot  be  reviewed  by  proceedings  of  certiorari, 
it  appearing  that  the  trial  court  had  jurisdiction,  and  that  its 
proceedings  were  conducted  in  due  form.  We  may  concede 
that  such  is  the  rule  where  the  subject  is  not  governed  by 
provisions  of  statute.  Under  our  statute,  however,  the  writ 
of  certiorari  may  issue,  not  only  for  the  correction  of  errors 
committed  as  in  excess  of  jurisdiction,  or  to  set  aside  the 
illegal  acts  of  an  inferior  tribunal,  but  in  all  cases  when  au- 
thorized by  law.  Code,  section  4154.  And  by  Code,  section 
4468,  it  is  provided  that  "  no  appeal  lies  from  an  order  to 
punish  for  contempt,  but  the  proceedings  may,  in  proper 
cases,  be  taken  to  a  higher  court  for  revision  by  certiorari.*' 
That  by  revision  it  was  intended  that  the  court  sitting  in 
review  should  pass  upon  the  fact  question  involved,  so  far 
at  least  as  to  determine  whether  the  act  shown  to  have  been 
committed  was  or  was  not  sufficient  in  law  to  constitute  a 
contempt,  is  made  clear,  as  we  think,  by  the  reading  of  Code, 
section  4466.  There  it  is  provided  that  all  the  evidence  upon 
which  the  action  of  the  court  is  founded  must  be  in  writing, 
and  made  a  part  of  the  record.  Such  would  be  an  idle  pro- 
ceeding if  the  judgment  of  the  court  as  to  the  legal  effect 
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or  suflSciency  of  the  evidence  to  make  out  a  case  of  contempt 
could  in  no  instance  become  the  subject  of  review.  Without 
further  discussion,  it  will  be  suflBcient  to  say  that  our  reports 
present  a  number  of  cases  where  the  right  to  review  the  facts 
in  contempt  cases  has  been  assumed  by  this  court,  and  we 
are  agreed  that  in  view  of  the  statute  such  right  is  not  open 
to  question.  Among  other  cases  that  might  be  cited,  see 
the  following:  Bartel  v.  Hobson,  107  Iowa,  644;  Cameron 
V.  Fellows,  109  lowd,  534;  Oarrett  v.  Bishop,  113  Iowa,  23; 
Lindsay  v.  District  Covxi,  75  Iowa,  509. 

Proceeding  now  to  a  consideration  of  the  question  as 
made  in  \he  case  before  us,  and  keeping  in  mind  that  tiie 
specific  charge  in  the  information  is  that  through  one  Marvin 

this  plaintiff  attempted  to  influence  the  juror 
*'  ^\SJr'  Fletcher,  it  is  to  be  said  that  the  case  rests  whol- 
ly upon  the  following  facts :  That  Marvin  did 
have  a  conversation  with  Fletcher,  in  which  the  cause  -pending 
against  this  plaintiff  was  mentioned,  and  that  improper  state- 
ments were  made  by  Marvin,  is  conceded.  On  the  part  of 
the  prosecution,  it  was  sought  to  connect  this  plaintiff  with 
such  improper  matter  by  the  testimony  of  one  B.  D.  Steven- 
son, a  newspaper  reporter.  He  testified  that,  upon  a  report 
being  made  by  a  committee  of  the  bar  of  Polk  county  having 
a  relation  to  certain  matters  of  alleged  contempt,  and,  as  we 
assume,  involving  the  name  of  this  plaintiff,  he  sought  an  in- 
terview with  plaintiff.  The  latter  told  him  that  "  he  did 
not  know  that  he  had  anything  to  say  in  the  matter ;  *  *  * 
that  there  was  nothing  in  the  matter  particular."  The  witr 
ness  does  not  pretend  that  any  alleged  conversation  between 
Marvin  and  Fletcher  was  referred  to  during  the  interview, 
and  was  not  willing  to  testify  that  the  name  of  Marvin  was 
even  mentioned.  As  disclosed  by  the  record,  all  that  by 
any  possibility  could  be  claimed  as  of  any  materiality  was 
that  after  refusing  to  talk  about  his  own  case,  plaintiff  stated 
a  suppositious  case,  in  substance  as  follows:  If  one  man 
happening  to  meet  another,  who  was  a  juryman,  should  say. 
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*'  ^  Well,  do  what  you  can  for  my  friend  Wells/  or  something 
of  that  nature,"  if  that  was  bribery,  he  expected  bribery  had 
been  practiced.  Plaintiff  was  a  witness  on  his  own  behalf, 
and  stated  that  before  his  case  was  to  come  up  in  court  he 
went  to  Marvin,  who  was  an  employe  of  the  United  States 
Express  Company,  to  make  inquiry  concerning  a  man  by  the 
name  of  Fletcher,  also  an  employe  of  'the  said  company, 
whom  he  understood  had  been  drawn  on  the  jury.  He  says 
he  did  this  to  ascertain  if  there  was  any  reason  for  challeng- 
ing Fletcher  should  he  be  drawn  on  the  jury  in  his  case.  He 
then  testified  that  Marvin  pointed  out  Fletcher,  and  that  he 
(plaintiff)  responded  by  saying  that  he  did  not  think  such 
was  the  man.  "  Marvin  says,  *  Perhaps  it  is  his  father.^ 
I  said :  ^  Very  likely.  What  kind  of  a  man  is  he^  and  where 
does  he  live  ?  ^  He  said,  ^  He  lives  out  on  Fifth  street'  I 
asked  Marvin  if  he  thought  he  had  been  against  me  political- 
ly. He  'said,  ^  I  will  see.^  *  *  *  Marvin  did  not  say 
that  he  would  see  Fletcher.  He  said  he  would  see;  or,  in 
other  words,  he  would  find  out  —  find  out  if  he  was  against 
me  politically.  I  did  not  understand,  when  I  left  there,  that 
he  was  going  to  see  Fletcher,  the  juryman.  I  did  not  know 
that  he  did  see  him  until  Fletcher  testified  to  it  in  court." 

Foregoing  is  the  substance  of  all  the  testimony  relied 
upon  to  support  the  judgment.  To  our  minds,  it  is  wholly 
insufficient  to  make  out  a  case  of  contempt.  That  plaintiff 
had  the  right  to  do  and  say  what  he  admits  having  said  and 
done  must  be  admitted.  So  far  there  is  not  even  room  for 
controversy.  The  stating  of  a  suppositious  case  by  plaintiff 
to  a  newspaper  reporter,  standing  alone,  cannot  be  accepted  as 
a  confession  tending  in  any  degree  to  prove  his  guilt  of  the 
offense  charged  in  the  information.  Contempt  proceedings 
,  are  in  their  nature  criminal,  and,  before  a  conviction  is  had, 
the  proof  of  guilt  should  be  clear  and  satisfactory. 

We  are  agreed  that  the  judgment  entered  by  the  district 
court  should  be  and  it  is  ordered  (mnvlled* 
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Certiorari:    contempt:    statutes.    The    statutes    defining   contempts 

1  arid  prescribing  the  procedure  for  their  punishment,  cover  the 
whole  of  the  subject-matter,  and  therefore  operate  to  repeal  the 
common  law  on  the  subject 

Contempt:    procedure.    Under  the  Code,  a  denial  by  the  accused  of 

2  the  contempt  charged  does  not  operate,  as  at  common  law,  to 
purge  him  of  the  offense,  but  the  court  is  to  determine  by  a  trial 
the  facts  put  in  issue  by  the  answer;  and  a  contrary  view  is  not 
indicated  by  the  provisions  of  Code,  section  2407,  relating  to  the 
violation  of  a  liquor  nuisance  injunction. 

Constitutional   law:    contempt:     statutes.    The   provisions   of  the 

3  statute  prescribing  the  procedure  for  the  punishment  of  construc- 
tive contempts  are  not  unconstitutional  as  depriving  courts  of 
their  inherent  power  to  punish  contempt,  but  rather  provide 
regulations    for    the    exercise    thereof;    nor    do   they   deprive   the 

« 

accused  of  any  constitutional   right  or  punish   him   without  due 
process   of   law. 

Trial:    jurisdiction.    A   contempt  proceeding  may  be   tried   by  any 

4  judge  of  the  court  in  which  the  offense  was  committed. 

Admission  of  evidence:    prejudice.    Where  there  was  other  compe- 

5  tent  evidence  to  support  a  conviction  for  contempt,  the  admission . 
of  a  transcript  of  accused's  testimony  before  an  investigating  com- 
mittee of  the  bar,  was  not  prejudicial  error. 

Contempt:    evidence.    In  a   proceeding  to  punish   for  contempt   for 

6  attempting  to  influence  the  verdict  of  a  juror,  the  evidence  is  re- 
viewed and  held  sufficient  to  support  a  judgment  of  guilty. 

Thursday,  January  12,  1905. 

Cebtiorabi  proceedings  originally  brought  in  this  court 
to  review  the  action  of  the  district  court  of  Polk  county,  Hon. 
Josiah  Given,  Judge,  in  respect  of  certain  contempt  pro- 
ceedings had  in  that  court,  and  wherein  this  plaintiff  was 
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adjudged  guilty  of  a  contempt  of  court     The  opinion  states 
the  case. —  Dismissed. 

Parrish,  Dowell  &  Parrish  and  Bowen  &  Brochett,  for 
plaintiff. 

Wm.  H.  Baily,  Thos.,A.  Cheshire j  and  others,  for  de- 
fendants. V 


Bishop,  J. —  The  return  to  the  writ  issued  shows  that 
in  October,  1903,  an  information  was  filed  in  the  district 
court  of  Polk  county  charging  this  plaintiff,  Michael  Drady, 
with  a  contempt  of  court,  for  that,  well  knowing  that  one 
M.  V.  Kennedy  was  a  juror  duly  summoned,  drawn,  and 
sworn  as  one  of  tl^e  jury  in  a  civil  cause  wherein  one  Pflanz 
was  plaintiff  and  the  Iowa  Telephone  Company  was  defend- 
ant, then  pending  and  on  trial  in  the  said  court,  did  willfully 
and  knowingly  attempt  to  improperly  influence  said  juror  to 
render  a  verdict  in  said  cause  by  conversing  with  said  juror 
about  said  cause,  the  merits  thereof,  and  the  verdict  to  \ye 
Tendered  therein,  and  informing  said  juror  as  to  the  nature 
and  amount  of  the  verdict  in  said  cause  expected  by  defend- 
ant in  said  cause,  and  Soliciting  and  requesting  said  juror 
to  render  a  verdict  in  said  cause  favorable  to  said  telephone 
<!ompany,  and  soliciting  and  requesting  said  juror  to  see  one 
Edward  H.  Hunter  in  respect  to  the  verdict  to  be  rendered  in 
said  cause ;  contrary  to  the  statute,  etc.  Upon  the  filing  of 
such  information,  a  rule  issued,  and  in  response  thereto 
Drady  appeared,  and  made  answer  in  writing,  and  under 
oath,  in  which  he  denied  all  and  singular  the  allegations  of 
fact  contained  in  the  information.  Thereafter  the  case  came 
on  for  hearing  before  Hon.  Josiah  Given,  one  of  \he  judges 
of  said  district  court,  whereupon  a  motion  was  made  and 
filed,  asking  that  he  (Drady)  be  discharged,  for  that,  having 
answered,  denying  without  equivocation  the  facts  alleged  in 
the  information,  he  had  purged  himself  of  the  charge  of  con- 
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• 
tempt.  This  motion  was  overruled.  Thereupon  the  attor- 
neys for  Drady  objected  to  the  case  being  heard  before  Judge 
Given  for  the  reason  that  the  case  of  Pflanz  v.  Telephone 
Company,  out  of  whidi  the  alleged  contempt  grew,  was  pend- 
ing and  tried  before  Hon.  A.  H.  McVey,  one  of  the  judges 
of  said  district  court ;  that  said  action  was  one  by  ordinary 
proceedings,  and  that  such  matter  of  alleged  contempt  should 
be  heard  before  Judge  McVey,  he  still  being  one  of  the  judges 
of  said  court.  This  motion  was  also  overruled.  Thereupon 
a  trial  was  had  resulting  in  a  finding  of  guilt,  and  the  entry 
of  judgment  for  a  fine  and  costs. 

The  contentions  for  error  relied  upon  by  plaintiff  are 
four  in  number,  and  they  may  be  stated  as  follows:  (1) 
The  court  erred  in  overruling  the  motion  for  discharge  and  in 
proceeding  to  a  trial  of  said  cause  upon  its  merits.  (2) 
The  court  erred  in  denying  the  application  of  plaintiff  to 
have  said  cause  transferred  to  Judge  McVey  for  hearing. 
(3)  The  court  erred  in  the  admission  of  certain  evidence, 
particular  reference  to  which  will  be  made  in  the  further 
course  of  this  opinion.  (4)  The  competent  evidence  was 
not  sufficient  to  authorize  the  judgment  Thpse  several  mat- 
ters may  be  taken  up  and  disposed  of  in  the  order  of  their 
statement 

I.  The  information  filed  in  the  district  court  was  bot- 
tomed upon  subdivision  4  of  section  4461  of  the  Code,  which 
provides  that  any  court  may  punish,  as  for  a  contempt,  brib- 
ing or  attempting  to  bribe^  or  in  any  other  man- 
1-  ^^^yf^*^-  ner  improperly  influencing  or  attempting  to  in- 
fluence, a  juror  to  render  a  verdict  The  charge 
made  in  the  information  is  of  a  criminal  constructive  con- 
tempt;  that  is,  a  contempt  criminal  because  directed  against 
the  dignity  and  authority  of  the  court,  and  constructive  be- 
cause involving  an  alleged  act  or  conduct  not  occurring  in  the 
immediate  presence  or  within  the  hearing  of  the  court  It 
is  agreed  between  counsel  representing  the  respective  parties 
ihaty  whatever  may  have  been  the  rule  respecting  civil  or  equi- 
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table  contempts,  at  common  law  a  person  chaxged  with  a 
criminal  constructive  contempt  might,  upon  being  brought 
in,  purge  himself  by  making  answer  under  oath  denying  in 
unequivocal  terms  the  commission  of  the  act  charged  as  con- 
stituting the  contempt.  Having  done  .this,  it  was  error  for 
the  court  to  refuse  to  dismiss  him  upon  his  motion  therefor ; 
in  other  words,  his  denial  under  oath  could  not  be  traversed. 
If  false  in  fact,  the  government  was  remitted  to  a  prosecu- 
tion for  perjury.  It  is  the  contention  of  counsel  for  the  de- 
fendants, however,  that  the  common-law  rule  in  the  respect 
under  consideration  has  been  abolished  in  this  State,  and 
that  the  whole  matter  as  related  to  the  procedure  and  judg- 
ment in  cases  of  contempt  is  now  regulated  by  statute.  Upon 
the  proposition  thus  advanced  counsel  for  plaintiff  take  issue, 
and  it  is  the  argument  that  not  only  has  the  legislature  not 
undertaken  to  abolish  the  rule  as  it  obtained  at  common  law, 
but  that  it  has  no  constitutional  power  to  do  so. 

The  doctrine  that  courts  possess  the  inherent  power  to 
take  cognizance  of  and  punish  contempts  is  as  old,  relatively 
speakings  as  the  establishment  of  the  courts  themselves. 
Formerly  it  was  left  wholly  with  the  courts  to  determine  what 
acts  or  omissions  should  be  held  to  constitute  contempts,  to 
prescribe  the  method  of  procedure  in  such  cases,  and  to  de- 
termine upon  the  punishment  to  be  inflicted.  Having  this 
in  mind,  we  may  proceed  to  inquire  into  the  scope 
and  effect  of  the  statutory  provisions  on  the  subject 
With  the  adoption  of  the  Code  of  1851  the  legislature  of 
this  State  saw  fit  to  take  up  the  subject  in  general,  and  by 
chapter  94  not  only  defined  what  acts  or  omisisons  were  to 
be  deemed  contempts,  but  prescribed  a  course  of  procedure 
to  be  followed  in  contempt  cases,  and  the  character  and  extent 
of  the  punishment  that  might  be  inflicted.  In  all  material 
respects  the  course  of  procedure  then  prescribed  has  remained 
unchanged  to  the  present  time.  Code  1897,  chapter  17,  title 
21.  As  related  to  constructive  contempts  —  and  no  attempt 
IS  made  to  distinguish  between  civil  and  criminal  contempts 
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—  the  statute^  in  substance^  provides  for  the  filing  of  an 
affidavit  or  information^  and  the  issuance  of  a  rule  or  warrant 
to  secure  the  attendance  of  the  alleged  contemner.  Upon 
being  brought  in,  the  accused  may,  at  his  option,  make  a 
written  explanation  of  his  conduct  under  oath,  which  must  be 
filed  and  preserved.  If  upon  the  hearing  the  court  act  upon 
evidence  given  by  others,  such  evidence  must  be  in  writing, 
and  be  filed  and  preserved ;  if  upon  its  own  knowledge  in  the 
premises,  a  statement  of  the  facts  must  be  entered  on  the 
records,  or  be  filed  and  preserved  where  the  court  keeps  no 
record.  If  the  accused  be  adjudged  guilty,  and  is  commit- 
ted, the  warrant  must  state  the  particular  facts  and  circum- 
stances on  which  the  court  acted,  and  whether  the  same  was 
within  the  knowledge  of  the  court  or  was  proved  by  witnesses. 
It  will  thus  be  observed  that  the  lawmaking  power  undertook 
to  cover  the  whole  field  as  related  to  the  subject,  and  it  is 
general  doctrine  that  a  statute  which  treats  of  the  whole  of 
any  subject-matter  is  a  constructive  repeal  of  the  common  law 
on  that  si^bject.  26  Am.  &  Eng.  Ency.  665.  In  view  of 
this,  and  conceding  the  legislative  power,  it  follows  that  the 
courts  must  be  governed  in  all  cases  by  the  provisions  of  the 
statute,  and  they  may  not  resort  to  the  common  law  either 
to  find  subjects  of  contempt  or  to  justify  a  course  of  procedure 
other  than  as  by  the  statute  prescribed.  The  precise  point 
may  not  have  been  raised  before,  but,  as  we  think,  all  our 
previous  holdings  having  relation  to  the  subject  are  in  har- 
mony with  the  conclusion  thus  reached.  This  much,  at  least, 
is  to  be  said :  that  'all  the  cases  recognize  the  statute  as  au- 
thoritative upon  the  subject.  First  Cong.  Church  v.  Musca- 
iine,  2  Iowa,  69 ;  Dunham  v.  State,  6  Iowa,  245 ;  State  v. 
Anderson,  40  Iowa,  207 ;  Staie  v,  Myers,  44  Iowa,  580 ;  Rus- 
sell V.  French,  67  Iowa,  102 ;  Dorgam,  v.  Granger,  76*  Iowa, 
156. 

Proceeding  to  a  construction  of  the  statute,  it  seems  clear 
enough  that  an  innovation  on  the  procedure  at  common 
law  was  intended.     The  statute  does  not  say  that  the  written 
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explanation  filed  by  the  accused,  if  in  effect  a  denial,  shall 

operate  to  preclude  any  further  inquiry  on  the 
2.  Contempt:      part  of  the  court     Nor  does  it  say  that  the 

procedure.  ^  *' 

method  of  procedure  provided  shall  have  appli- 
cation to  one  class  of  contempts,  but  not  to  another.  If  such 
had  been  intended,  it  would  have  been  easy  enough  to  have 
said  so.  Moreover,  the  mandatory  provision  that  the  evidence 
must  be  taken  in  writing  and  preserved  is  general  and  it  ad- 
mits of  no  exceptions.  Such  provision  of  itself,  as  we  think, 
contemplates  a  trial,  and  there  could  be  no  trial  save  upon  a 
denial  of  guilt  A  construction  of  the  statute  conformably  to 
the  contention  of  plaintiff  would  lead  to  our  saying  that  in 
the  case  of  criminal  contempts  the  requirement  goes  no 
farther  than  to  make  necessary  the  taking  and  preserving  of 
the  evidence  in  those  cases  only  where  the  accused  either 
stands  dumb  or  fails  to  move  for  his  discharge.  Having 
legislated  upon  the  subject  generally,  and  there  being  no 
provision'  that  a  person  accused  may  try  himself,  we  think  it 
was  intended  that  the  court  should  in  all  cases  proceed  to  de- 
termine the  essential  facts  of  the  charge  put  in  issue  by  the 
answer. 

We  cannot  agree  with  counsel  for  plaintiff  that  a  con- 
trary view  is  indicated  by  the  provisions  of  the  act  of  the 
Twenty-First  General  Assembly,  now  section  2407  of  the 
Code.  That  statute  has  direct  relation  to  the  violation  of  an 
injunction  issued  to  restrain  the  maintenance  of  an  intoxi- 
cating liquor  nuisance.  It  provides  for  the  filing  of  an  in- 
formation, and  in  direct  terms  for  a  trial,  and  this  upon 
affidavits,  or,  when  demanded  by  either  party,  upon  the  pro- 
duction and  oral  examination  of  witnesses.  The  statute  is 
additional  to  the  general  chapter  on  the  subject  of  contempts, 
and,  in  our  view,  is  in  perfect  harmony  therewith. 

We  may  now  take  note  of  the  contention  of  counsel  for 
plaintiff  to  the  effect  that  the  statute  —  and  giving  to  it  force 
of  operation  as  above  indicated  —  must  be  held  void  as  in 
excess  of  the  power  of  the  legislature.     The  argument  is  put 
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upon  two  grounds :    First,  that  it  is  an  attempt  to  interfere 

with  the  inherent  power  of  the  courts  to  jude© 

3.   CONSTITU-  ^  *  . 

TioNAL  law:    of  and  punish  contempts;  second,  the  lecisla- 

contempt;  ^  r      7  7  ^-^ 

sututes,  j.yj.0  cannot  confer  power  upon  the  courts  to  try 

one  accused  of  a  criminal  constructive  contempt  who  has 
pui^d  himself  by  answer,  as  such  would  amount  to  a  denial 
of  djie  process  of  law  and  of  the  right  to  trial  by  jury,  as 
guarantied  under  the  Constitution.  While  ready  to  express 
our  appreciation  of  the  great  industry  and  care  which  mark 
the  brief  and  argument  of  counsel,  we  cannot  admit  of  sound- 
ness in  the  conclusion  therein  reached.  Now,  the  district 
court  is  a  constitutional,  court,  and  primarily  it  derives  its 
authority  to  act  from  the  provisions  of  the  fundamental  law 
of  the  State.  That  such  courts  have  from  time  immemorial 
possessed  the  inherent  power  to  punish  for  contempts  is  con- 
ceded. But  while  jurisdiction  in  all  matters  civil  and  crimi- 
nal is  conferred  upon  the  court,  the  framers  of  the  Oonstitu- 
tion  provided  that  such  jurisdiction  should  be  exercised  in 
the  manner  prescribed  by  the  co-ordinate  law-making  branch 
of  the  government.  This  is  what  was  attempted  by  the  stat- 
ute in  question.  There  is  no  ground  upon  which  to  plant  the 
assertion  that  here  was  an  attempt  on  the  part  of  the  legisla- 
ture to  deprive  the  courts  of  their  inherent  power;  on  the 
contrary,  the  aim  was  to  provide  regulations  for  the  exer- 
cise thereof.  This,  according  to  the  better  weight  of  authori- 
ty, it  might  do,  and,  as  we  think,  to  a  certain  e^ent  it  must 
do.  This  conclusion  finds  support  in  the  foUowiijg  cases: 
Arnold  V.  Com.,  80  Ky.  135;  State  v.  Morrill,  16  Ark.  384; 
MiddlebrooJc  v.  State,  43  Conn.  257  (21  Am.  Rep.  650) ; 
People  V.  Wilson,  64  111.  195  (16  Am.  Rep.  528)  ;  Cheadle  v. 
State,  110  Ind.  301  (11  N.  E.  Rep.  426,  59  Am.  Rep.  199) ; 
Holnum  v.  State,  105  Ind.  513  (5  N.  E.  Rep.  556).  Our 
own  cases  give  recognition  tacitly  to  the  doctrine  thus  stated. 
Dunham  v.  State,  6  Iowa,  257 ;  State  t>.  Folsom,  34  Iowa, 
583 ;  Lutz  v.  AyUsworth,  66  Iowa,  629 ;  Jordan  v.  Circuit 
Court,  69  Iowa,  177 ;  Field  v.  Thomell,  106  Iowa,  7. 
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It  has  been  said  by  many  very  respectable  courts  that, 
inasmuch  as  the  power  to  punish  for  contempts  comes  into 
•existence  inherently  with  the  establishment  of  the  court  it- 
self, and  not  by  virtue  of  any  provision  of  statute,  it  is  not 
within  the  province  of  the  legislature  either  to  take  away  the 
power,  or,  under  the  guise  of  regulation,  to  render  it  ineffect- 
ive. And  we  are  not  prepared  to  say  that  this  is  not  so. 
As  was  said  in  Dunham  v.  State,  supra,  in  speaking  of  /the* 
statute:  "We  can  conceive  of  no  possible  state  of  case  in  ' 
which  the  exercise  pf  this  power  might  become  necessary  for 
the  protection  of  the  court  or  the  due  administration  of  the 
law  that  is  not  covered  by  these  provisions.  If  such  a  case 
should  by  possibility  arise,  we  would  not  say  that  by  virtue  of 
its  inherent  power  the  punishment  might  not  be  inflicted." 
It  is  sufficient  to  say  in  the  instant  case  that  the  argument 
of  counsel  is  not  in  the  nature  of  a  criticism  in  this  respect 
upon  the  present  statute,  and  we  may  add  that  for  more  than 
fifty  years  the  courts  of  this  State  have  found  the  provisions 
thereof  to  be  generally  effective  in  the  rare  cases  in  which 
assaults  upon  their  dignity  and  authority  have  been  made. 

The  further  contention  of  plaintiff  that  the  statute  is 
violative  of  his  constitutional  rights  cannot  be  sustained.  It 
must  be  remembered  that  the  proceeding  is  not  one  to  punish 
.  the  offense  alleged  as  an  offense  again&t  an  established  law 
of  the  State.  For  the  offense  against  the  State  an  offender 
may  be  indicted,  tried,  and,  upon  conviction,  punished,  irre- 
spective of  any  proceedings  had  for  contempt.  And  mani- 
festly due  process  of  law  would  require  that  upon  such  trial 
a  jury  should  be  impaneled.  Contempt  has  relation  solely 
to  an  offense  against  the  court  itself,  its  dignity  and  authority. 
And  whether  or  not  such  an  offense  has  been  committed  has 
always  been  held  to  be  determinable  solely  by  the  court 
affected  thereby.  Due  process  of  law  means  according  to  the 
established  forms  of  law.  And  the  processes  of  the  law  are 
always  subject  to  change  as  exigencies  may  require,  and  of 
this  no  one  may  complain  as  long  as  no  constitutional  right  is 
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violated.  Now,  at  common  law  an  alleged  contemnor  had  no 
inherent  right  to  a  discharge  upon  filing  an  unequivocal  de- 
nial of  the  charge  made.  At  best  an  order  for  his  discharge 
was  pursuant  simply  to  a  method  of  procedure  adopted  by 
the  courts  in  such  cases.  The  effect  thereof  was  to  regard  the 
offense  against  the  court  as  satisfied  by  the  denial^  and  leaving 
the  accused  to  a  prosecution  for  perjury  if  he  swore  falsely, 
and  also  to  a  prosecution  for  the  offense  when  vulnerable 
'thereto  under  the  law  of  the  State  relating  to  crimes.  The 
statute  goes  no  farther  than  to  change  the  method  of  proce- 
dure. It  determines  what  shall  now  be  regarded  as  due  proc- 
ess of  law,  and  it  takes  away  no  inherent  right  possessed  by  a 
person  accused.  Nor  does  it  confer  any  rights  not  enumer- 
ated. The  right  to  a  trial  by  jury  never  existed  in  such 
cases,  and  the  statute  neither  in  terms  nor  by  inference  con- 
fers such  right.  The  reason  therefor  is  obvious,  and  we  need 
not  pursue  the  subject  further.  Ex  parte  Grace,  12  Iowa, 
208;  Manderscheid  v.  District  Court,  69  Iowa,  240;  Mc- 
Donnell V,  Henderson,  74  Iowa,  619,  9  Cyc.  47,  and  cases 
cited. 

II.  We  think  there  was  no  error  in  the  refusal  by  the 
court,  as  presided  over  by  Judge  Given,  to  transfer  the  case 
for  trial  before  Judge  McVey.     By  statute,  the  Ninth  Dis- 
trict consists  of  Polk  county,  and  the  district 

*"  di^ii.  ^""**  has  four  judges.     There  is,  then,  one  court  with 

four  judges,  each  one  of  whom  may  transact 
any  business  within  the  jurisdiction  of  the  court.  The 
offense  charged  was  against  the  court,  and  might,  therefore, 
be  heard  by  any  judge  who  was  in  fact  presiding  over  such 
court  It  is  immaterial  that  the  particular  case  on  which 
the  juror  was  serving  was  upon  trial  before  Judge  McVey, 
and  this  is  particularly  true  as  the  offense  was  not  in  any 
sense  personal  to  him. 

III.  As  we  think,  no  substantial  prejudice  resulted 
from  the  admission  of  a  transcript  of  the  evidence  given  by 
this  plaintiff,  Drady,  on  an  examination  before  the  bar  com- 

VOL.  126  Ia.— 23 


354  Dbady  v.  Givbn.  [126  Iowa 

mittee  of  Polk  cotmty.     In  any  event,  there  was  suflBcient 

competent  evidence  to  warrant  the  judgment^ 
OP  EviDENot:    and  we  need  not  farther  consider  the  error 

prejudice* 

assigned  based  upon  the  ruling  of  the  court  un- 
der which  such  transcript  was  received  in  evidence. 

IV.  The  evidence  shows  that  Drady  and  Kennedy  were 
old-time  and  intimate  friends,  and  that  the  latter  was  a  juror 
on  the  telephone  company  case ;  that  while  said  case  was  on 

trial,  and  during  an  intermission  of  court, 
*•  ^^c"'      Drady  approached  Kennedy,  and  knowing  that 

he  was  so  acting  as  a  juror,  talked  with  him 
about  the  verdict  to  be  rendered  in  the  case,  saying  that, 
while  the  company  expected  an  adverse  verdict,  it  wanted  the 
same  cut  down,  and  that  E.  H.  Hunter  had  expressed  a  desire 
to  see  him.  It  appears  that  Mr.  Hunter  had  formerly  been 
connected  with  and  in  the  service  of  the  telephone  company, 
and  that  he  was  at  the  time  in  question,  and  in  a  certain  re- 
spect, connected  in  business  with  the  attorney  who  represented 
the  telephone  company,  and  that  his  oflSces  connected  with  or 
were  adjacent  to  the  oflSces  of  said  attorney.  The  record  does 
not  make  it  appear,  however,  that  the  conduct  of  Drady  was 
authorized  by  Hunter,  or  that  he  or  the  attorney  for  the  tele- 
phone company  had  knowledge  respecting  such  conduct  prior 
to  or  at  the  time  of  the  occurrence  thereof.  To  the  credit  of 
Kennedy  it  is  to  be  said  that  he  became  angry  at  being  thus 
approached,  and  not  only  refused  to  go  and  see  what  Hunter 
wanted,  but  declined  to  discuss  the  matter  of  the  verdict  that 
should  be  rendered  in  said  case. 

From  the  foregoing  statement  of  facts,  it  must  be  ap- 
parent  that  within  the  meaning  of  the  statute  there  was  an 
attempt  on  the  part  of  Drady  to  improperly  influence  a  juror 
to  render  a  verdict.  Therefrom  it  follows  that  the  judgment 
of  the  district  court  was  right  and  it  should  be  upheld.  Ac- 
cordingly it  is  ordered  that  the  present  proceedings  be,  and 
the  same  are,  dismissed. 
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F.  A.  Mabvin^  Plaintiff,  v.  The  Disteiot  Ooubt  of  Polk 
County,  and  Jqsiah  Given,  Judge  thereof. 

Certibnuri:  contempt:  iNFLUENaNC  juror.  The  court  has  power 
under  Code,  section  4461»  to  punish  for  contempt  an  attempt  to  in- 
fluence a  juror  of  the  general  panel  made  prior  to  the  time  he 
was  sworn  to  try  the  particular  case. 

Thursday,  January  12,  1905. 

Cbbtiokaei  proceedings  originally  brought  in  this  court 
to  review  the  action  of  the  district  court  of  Polk  county,  Hon. 
Josiah  Given,  Judge,  in  respect  of  certain  contempt  proceed- 
ings had  in  that  court,  and  wherein  this  plaintiff  was  ad- 
judged lo  be  guilty  of  a'contempt  of  court,  and  by  the  judg- 
ment ordered  to  pay  a  fine  and  cost^ —  Dismissed. 

Connor  &  Weaver  and  Brenmer  &  Shvler,  for  plaintiff. 
W.  H,  Baily  and  others,  for  defendants. 

Bishop,  J. — JThe  return  to  the  writ  issued  out  of  this 
court  makes  it  appear  that  in  October,  1903,  an  information 
was  filed  in  the  district  court  of  Polk  county  charging  this 
plaintiff  with  a  contempt  of  court,  for  that  well  knowing  that 
one  John  Fletcher  was  a  juror  duly  summoned,  drawn  and 
sworn  as  one  of  a  jury  in  a  civil  case  wherein  one  Lewis  was 
plaintiff  and  Jesse  O.  Wells  was  defendant,  then  pending  and 
on  trial  in  said  district  court,  he  did  willfully  and  knowingly 
attempt  to  improperly  influence  said  juror  to  render  a  verdict 
in  said  cause  by  conversing  with  him  about  said  cause,  and 
the  merits  thereof,  and  soliciting  said  juror  to  favor  the  de- 
fendant in  said  cause  in  the  verdict  to  be  rendered  therein. 
Upon  the  filling  of  such  information  a  rule  issued,  and  in  re- 
sponse thereto  this  plaintiff  appeared,  and  made  answer  in 
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writing  and  under  oath,  in  which  he  denied  all  and  singular 
the  allegations  in  the  information  contained.  A  motion  for 
discharge  based  upon  the  denials  contained  in  the  answer  was 
made  and  overruled,  and  thereupon  trial  was  had  on  oral 
testimony  produced  in  open  court,  resulting  in  a  finding  of 
guilt  and  the  entry  of  judgment  for  a  fine  and  costs. 

The  contentions  of  plaintiff  in  this  court  are,  in  substance, 
two:  First,  that  the  district  court  erred  in  overruling  the 
motion  to  discharge ;  second,  in  finding  plaintiff  guilty,  for 
the  reason  that  the  evidence  shows  that  at  the  time  it  is 
alleged  plaintiff  attempted  to  improperly  influence  said 
Fletcher  he  was  not  a  juror  sworn  in  said  case,  but  a  member 
of  the  regular  panel,  and  there  was  therefore  a  fatal  variance, 
and  a  failure  of  proof. 

I.  The  questions  arising  out  of  the  motion  to  discharge 
are  identical  in  all  respects  with  those  raised  and  disposed  of 
adversely  to  the  contentions  of  plaintiff  in  the  case  of  M, 
Drady  v.  District  Court,  126  Iowa,  345,  an  opinion  in  which 
case  has  been  filed  at  the  present  term.  We  need  go  no  father 
than  to  say  that  in  the  respect  now  in  question  this  case  must 
be  ruled  by  the  holding  in  the  case  cited. 

II.  By  section  4461  of  the  Code  it  is  provided  that 
**  any  court  of  record  may  punish  the  following  acts  or  omis- 
sions as  contempts:  *  *  *  (4)  Bribing,  attempting  to 
bribe,  or  in  any  other  manner  improperly  influencing  or  at- 
tempting to  influence  a  juror  to  render  a  verdict,  or  suborning 
or  attempting  to  suborn  a  witness."  Counsel  for  plaintiff 
make  the  contention  that  the  word  "  juror,"  as  used  in  said 
section,  does  not  embrace  members  of  the  general  jury  panel 
who  have  not  been  sworn  to  try  an  issue  of  fact  in  a  particular 
case.  We  think  there  is  no  merit  in  the  contention.  What 
the  legislature  intended  was  to  prevent  any  attempt  to  influ- 
ence the  results  of  jury  trials  by  improper  means.  A  jury  in 
each  case  is  made  up,  of  course,  from  the  persons  drawn  and 
summoned  to  act  as  jurors,  and  it  would  be  absurd  to  say  that 
one  having  ^a  ease  for  trial  might  resort  to  any  system  of 
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"  jury  fixing,"  or  make  use  of  any  means  in  his  power  to 
make  certain  the  result  of  his  case,  without  incurring  liabili- 
ty for  contempt,  provided  his  work  was  done  before  a  jury 
had  actually  been  drawn  and  sworn  to  try  his  case.  As  well 
say  that  within  the  law  of  contempts  there  could  be  no  such 
thing  as  suborning  a  witness  until  after  he  had  been  actually 
sworn  As  such.  To  ascribe  to  the  legislature  any  such  inten- 
tion would  require  a  presumption  altogether  too  violent  to  be 
indulged  in.  The  contention  that  there  was  a  failure  of 
proof  because  that  Fletcher  had  not  at  the  time  been  sworn 
as  a  juror  to  try  the  Wells  case  is  also  without  merit.  The 
essential  element  of  the  charge  made  was  an  attempt  to  im- 
properly influence  the  course  of  justice  as  administered 
through  .the  medium  of  a  jury  trial ;  that  such  attempt  was 
made  in  anticipation  that  the  juror  approached  might  have 
a  voice  in  determining  what  the  verdict  in  a  particular  case 
should  be.  The  intent  behind  the  act  and  the  offensiveness 
thereof  were  the  same  whether  the  juror  had  taken  his  seat 
in  the  jury  box  or  Was  in  waiting  subject  to  a  call  for  service. 
In  either  case  the  act  was  within  the  prohibition  of  the 
statute.  The  variance  was  therefore  immaterial.  "The  evi- 
dence taken  upon  the  trial  was  conclusive  as  to  the  guilt  of 
plaintiff,  and  we  are  not  asked  to  disturb  the  finding  of  the 
district  court  on  that  ground. —  Dismissed.  ' 


Edward  H.  Hunter,  Plaintiff,  v.  The  District  Court  op 
Polk  County,  and  Josiah  .Given,  Judge  thereof. 

Certiorari:  contempt:  trial:  evidence.  In  a  contempt  proceed- 
ing for  attempting  to  influence  a  juror,  the  admission  of  a  tran- 
script of  evidence  taken  upon  the  trial  of  another  cause,  based 
largely  upon  the  same  state  of  facts,  which  included  a  transcript 
of  testimony  before  a  committee  of  the  bar  association,  was 
error,  the  defendant  being  entitled  to  a  trial  under  the  statute, 
and,  not  having  been  a  party  to  the  other  case  nor  the  committee 
investigation,   such  matters   were  hearsay  and  inadmissible. 
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Thuesday,  January  12,  1905. 

CilBTiORARi  proceedings  originally  brought  in  this  court 
to  review  the  action  of  the  district  court  of  Polk  county  (Hon. 
Josiah  Given,  judge)  in  respect  of  certain  contempt  proceed- 
ings had  in  that  courts  and  wherein  this  plaintiff  was  ad- 
judged guilty  of  a  contempt  of  court.  The  opinion  states 
the  case. —  AnnvMed. 

Parrish,  Doivell  &  Parrish  and  Bowen  &  Brockett,  for 
plaintiff. 

Thos.  A.  Cheshire,  Wm.  H.  Baily,  and  others,  for  de- 
fendants. 

Bishop,  J. —  The  return  to  the  writ  issued  shows  that 
in  October,  1903,  an  information  was  filed  in  the  district 
court  of  Polk  county  charging  this  plaintiff  with  a  contempt 
of  court,  for  that,  well  knowing  that  one  M.  V.  Kennedy 
was  a  juror  duly  summoned,  drawn,  and  sworn  as  one  of  the 
jury  in  a  civil  cause  wherein  one  Pflanz  was  plaintiff,  and 
the  Iowa  Telephone  Company  was  defendant,  then  pending 
and  on  trial  in  said  court,  he  did  willfully  and  knowingly 
attempt  to  improperly  influence  said  juror  to  render  a  verdict 
in  said  cajuse,  by  causing  and  procuring  one  M.  H.  Drady  to 
converse  with  said  juror  about  said  cause,  the  merits  thereof, 
and  the  verdict  to  be  rendered  therein,  and  to  inform  said 
juror  as  to  the  nature  and  amount  of  the  verdict  in  said 
cause  expected  and  desired  by  said  company,  and  requesting 
said  juror  to  render  a  verdict  favorable  to  said  company, 
and  requesting  said  juror  to  see  said  Hunter  in  respect  to 
the  verdict  to  be  rendered  in  said  cause.  Upon  filing  of 
such  information,  a  rule  issued,  and  in  response  thereto  this 
plaintiff  appeared  and  made  answer  in  writing  and  under 
oath,  in  which  he  denied,  all  and  singular,  the  allegations  in 
the  information  contained.     A  motion  for  discharge  based 
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upon  the  denials  contained  in  the  answer  having  been  over- 
ruled, a  trial  was  had,  resulting  in  a  finding  of  guilty,  and 
the  entry  of  judgment  for  a  fine  and  costs.  It  further  ap- 
pears from  the  return  that  upon  the  trial  in  the  district 
court,  and  at  the  beginning  thereof,  the  court,  on  its  own 
motion,  made  the  following  announcement  and  order :  ''  It 
being  apparent  to  the  court  from  the  informations  filed  in 
the  case  of  The  State  v.  Drady  and  The  State  v.  Hunter 
that  these  two  cases  rest,  in  part,  at  least,  upon  the  same 
state  of  facts,  as  claimed,  and  the  testimony  in  the  case  of 
The  State  v.  Drady  having  been  taken,  it  is  the  order. of 
the  court,  mi^de  to  avoid  an  unnecessary  consumption  of  time, 
that  the  testimony  in  the  case  of  The  State  v.  Drady  shall 
be  considered  in  this  case  as  taken  therein,  subject  to  the 
objections,  rulings,  and  exceptions  made  on  the  taking  of  that 
testimony,  and  subject  to  the  further  right  of  the  defendant. 
Hunter,  to  object  to  any  part  thereof  as  being  incompetent, 
immate'rial,  or  irrelevant,  as  relating  to  him,"  To  this  order 
both  parties  objected  and  took  exception.  Thereupon  the 
trial  proceeded,  and  a  submission  of  the  case  was  taken  upon 
the  oral  testimony  of  two  witnesses,  and  a  transcript  of  the 
evidence  taken  upon  the  trial  of  the  Drady  case.  It  appears 
that  included'  in  the  latter  was  a  document  in  writing  pur- 
porting to  be  a  transcript  of  evidence  given  under  oath  by 
M.  Drady  before  a  committee  of  the  bar  of  Polk  county  ap- 
pointed by  the  court  to  make  investigation  in  respect  of 
alleged  attempts  theretofore  made  to  influence  jurors  in  at- 
tendance upon  said  court. 

The  contention  is  now 'made  in  this  court  by  counsel  for 
plaintiff  that  the  admission  of  the  transcript  of  the  evidence 
of  the  various  witnesses  who  testified  in  the  Drady  case,  and 
especially  the  transcript  of  the  evidence  given  by  Drady 
before  the  bar  committee,  as  evidence  in  the  instant  case, 
was  unauthorized  and  illegal,  and  that  such  tranfcripts  were 
wholly  incompetent  and  irrelevant  as  evidence  upon  the  trial 
of  the  case  against  this  plaintiff ;  further,  that  there  was  not 
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sufficient   competent   evidence   to    authorize   the   judgment 
against  this  plaintiff. 

Confessedly,  the  oral  testimony  introduced  upon  the 
trial,  taken  by  itself,  was  insufficient  to  warrant  a  finding  of 
contempt  as  charged  in  the  information.  We  are  brought^ 
then,  to  the  inquiry,  were  the  transcripts  put  in  evidence  by 
the  court  on  its  own  motion  competent?  We  think  this 
question  must  be  answered  in  the  negative.  Especially  in 
cases  involving  an  alleged  constructive  contempt,  the  statutes 
of  this  State  contemplate  a  triaL  Code,  section  4466.  And 
such  is  our  holding  in  the  cases  of  WeUs  v.  District  Court, 
126  Iowa,  340,  and  Drady  v.  District  Court,  126  Iowa,  345. 
Now,  a  trial  means  an  investigatioif  into  the  facts  according 
to  the  forms  of  law.  It  means  that,  in  character,  the  evidence 
brought  forward  in  proof  of  the  charge  made  must  be  com- 
petent and  relevant  to  the  issue,  and  this  according  to  the 
established  rules  relating  to  the  admissibility  of  evidence. 
Wheth^  Hunter  had  the  right  to  have  the  witnesses  confront 
him  in  person,  we  need  not  decide.  To  say  the  le&st,  he 
had  the  right  to  have  the  testimony  taken  under  the  issue 
made  by  his  answer,  and  to  conduct  the  examination  and 
cross-examination  of  the  witnesses,  make  objections,  etc.,  ac- 
cording to  his  own  conception  of  his  rights  and  interests.  He 
was  not  a  party  to  the  Drady  Case,  nor  to  the  bar  committee 
investigation;  and  certainly  there  is  no  statute  provision, 
nor  is  there  any  rule  at  common  law.  recognized  in  this  State, 
under  which  his  conviction*  could  be  accomplished  by  con- 
fronting him  with  a  case  previously  made  up  on  an  issue 
between  other  parties,  and  saving  to  him  only  the  right  to 
make  additional  objections  if  he  was  so  advised.  In  our 
view,  the  recitals  of  fact  contained  in  the  transcripts  could 
not  bind  any  one  aside  from  the  immediate  parties  to  the 
proceeding  in  which  the  evidence  was  taken.  To  all  others 
they  were  as  hearsay,  and  could  not,  therefore,  be  admissible 
in  proof  of  any  substantive  fact  in  issue  in  any  trial,  civil 
or  criminal.     Our  conclusion  has  support  in  the  following 
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audiorities:  State  v.  Van  Winkle,  80  Iowa,  15;  S&ulhem 
W.  L.  Go.  V.  Haas,  73  Iowa,  399 ;  11  Am^  &  Eng.  Enc.  of 
Law,  526,  and  cases  cited. 

It  follows  from  what  we  have  said  that  the  judgment 
entered  by  the  district  court  was  unauthorized  and  void,  and 
that  the  same  should  be  annulled.  It  is  so  ordered. —  Atir 
rmUed. 


0.  F.  Eabl,  Appellee,  v.  Thb  City  of  Cedab  Rapids,  Chas. 
EosEK,  Frank  Dlask,  and  Godfrey  Dlask, 

Appellants. 


Defective  sidewalks:    u ability  of  property  owner  and  ctty:    evi- 

_  « 

1  DENCK  The  owner  of  a  building  and  his  tenants  who  maintain  a 
cellarway  from  a  traveled  street  to  the  basement,  which  extends 
into  the  street,  and  who  leave  the  trap  door  thereto  open  without 
railing  or  guard,  are  negligent;  and  the  liability  of  the  city  for 
an  injury  therefrom  is  a  question  of  fact  dependent  upon  all  the 
circumstances.  In  the  instant  case  all  defendants  were  properly 
found  to  be  negligent. 

NegUgence:    uabiuty  of  crrv.    A  city  is  liable  for  an  injury  re- 

2  suiting  from  the  negligent  maintenance  of  a  private  cellarway 
which  extends  into  a  traveled  street,  whether  the  injury  results 
from  an  approach  from  the  street  or  the  abutting  property. 

Contributory  negligence:    ordinary   care:    evidence.    A   pedestrian 

3  is  not  required  to  be  on  the  lookout  for  hidden  dangers  in  the 
street:  He  is  only  required  to  walk  with  his  eyes  open  observ- 
ing his  natural  course,  and  in  the  usual  manner.  A  finding  of 
ordinary  care  is  sustained. 

Review  of  directed  verdict    A  motion  to  direct  a  verdict  will  only 

4  be  reviewed  on  the  grounds  on  which  it  was  submitted  in  the  trial 
court. 

Appeal  from  Cedar  Rapids  Superior  Court. —  How.  J.  H. 

RoTHROCK,  Judge. 

Friday,  Jajtuaby  18,  1905. 

Action  at  law  to  recover  damages  for  injuries  received 
by  plaintiff  in  falling  into  a  cellarway  in  or  near  one  of  the 
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streets  of  the  defendant  city.  The  def endants^  other  than  the 
city,  are  the  owners  and  occupants  of  abutting  property, 
who  constructed  and  maintained  the  alleged  defect  Trial  to 
a  jury ;  verdict  and  judgment  for  plaintiff  against  all  the  de- 
fendants; defendants  appeal — Affirmed. 

J.  M.  Hughes  and  Bingham  &  MeJcota,  for  appellants. 
Bickel,  Crocker  &  TovHellot,  for  appellee. 

DxBMEB,  J. —  Abutting  on  what  is  known  as  Sixteenth 
avenue  west^  in  the  defendant  city,  is  a  building  known  as 
Xo.  73,  owned,  occupied,  and  used  by  the  defendants,  other 

^*  wmfwALif:  lu-^*^  ^^  ^^^y>  ^^  ^^^  ^^^  *  saloon.  The  front 
S}^y^owner''^'of  the  building  was  about  two  feet  from  the 
dence/  ^*  *^*  Street  line,  but  the  space,  except  as  we  shall 
hereafter  notice,  was  covered  with  brick,  as  was  the  sidewalk 
in  the  street,  and  there  was  nothing  to  mark  the  exact  place 
of  the  lot  line.  Immediately  in  front  of  the  door  to  the 
saloon,  which  was  in  the  center  of  the  building,  was  a  cement 
step  or  flagstone^  about  three  feet  wide,  and  five  or  six  feet 
long.  Immediately  to  the  west  of  this  step  was  a  cellar  or 
areaway,  three  feet  and  one  inch  wide  and  six  feet  long, 
extending  along  the  side  of  the  building,  and  running  out  into 
the  sidewalk  in  the  street  at  least  one  foot  This  cellarway 
had  a  trapdoor,  which,  when  closed,  was  on  a  level  with  the 
street  and  the  lot  outside  the  streM.  This  trapdoor  swung 
toward  the  building,  and,  when  opened,  rested  against  the 
side  of  the  building.  There  were  no  barriers  or  railings 
around  this  areaway,  and  nothing  to  warn  travelers  of  danger 
when  the  door  was  open.  This  condition  had  existed  for  at 
least  two  years  prior  to  the  time  plaintiff  received  his  in- 
juries. At  about  7:45  in  the  evening  of  March  2,  1903, 
plaintiff  went  into  the  saloon  to  get  a  drink ;  accomplishing 
his  purpose,  plaintiff  started  to  leave  the  saloon,  stepped 
from  the  door  onto  the  flagstone,  and,  wishing  to  go  west, 
started  in  that  direction,  and,  stepping  from  the  flagstone. 
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landed  at  the  bottom  of  the  areaway  —  the  trapdoor  being 
open  —  and  received  the  injuries  of  which  he  complains. 

The  evidence  shows  that  the  cellar  to  this  building  was 
used  for  storing  beer  and  ice,  and  that  the  trapdoor  for  a 
considerable  period  had  been  open  at  least  once,  and  some- 
times twice,  a  day.  There  was  also  testimony  which  tended 
to  show  that  this  door  was  frequently  left  open  both  day  and' 
night  before  the  accident  occurred.  Some  of  the  witnesses 
say  that  they  found  it  open  at  least  three  times  a  week  for 
some  months  prior  to  the  time  plaintiff  was  injured.  There 
is  no  doubt  this  arrangement  in  its  unguarded  condition  was 
extremely  dangerous.  The  flagstone  and  the  areaway  ex- 
tended some  distance  into  the  street,  and  there  was  nothing 
to  denote  the  line  of  demarcation  between  the  lot  and  the 
street  But  for  the  flagstone,  the  lot  and  street  were 
upon  a  common  level,  were  all  improved  as  a  part  of  the 
street^  and  in  fact,  the  sidewalk  extended  up  to  the  front 
wall  of  the  building.  The  trapdoor,  when  closed,  was  on  a 
level  with  the  street  There  were  no  guards  or  barriers  of 
any  kind  to  prevent  persons  from  falling  into  the  opening 
when  the  door  was  raised.  That  the  owner  of  the  property 
and  the  tenants  who  used  it  were  negligent,  there  can  be  no 
doubt  Whether  or  not  the  city  was  negligent  was  a  ques- 
tion of  fact  for  a  jury,  depending,  of  course,  upon  the  method 
of  construction  and  use  made  of  the  premises,  and  the  num- 
ber of  times  the  door  had  been  left  open  and  unguarded,  and 
all  other  relevant  facts  and  circumstances  in  the  case.  This 
issue  was  submitted  ^to  the  jury,  and  it  found  all  defendants 
negligent. 

But  it  is  contended  that,  as  the  areaway  was  not  wholly 
within  the  street,  and  as  plaintiff  did  not  approach  it  from 
the  street,  but  fropi  abutting  property,  the  city  owed  him 

(plaintiff)  no  duty,  and  was  not  guilty  of  ac- 
liability  of      tiouablc  negligence.     We  cannot  agree  to  this 

city.  

construction.     Both  the  flagstone  and  the  area- 
way  were  partially  in  the  street,  and  the  opening  was  such 
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as  to  constitute  a  menace  to  all  who  might  be  using  the  street 
When  plaintiff  stepped  from  the  flagstone  he  was  in  the 
street,  and,  on  account  of  the  use  mad6  of  that  part  of  the  lot 
and  the  front  of  the  building,  and  the  nature  of  the  im- 
provements thereon,  the  defendant  city  did  owe  a  duty 
to  persons  rightfully  thereon.  Even  an  excavation  entirely 
outside  the  street  line,  but  so  near  thereto  as  to  endanger 
the  traveling  public,  is  held  to  be  a  nuisance,  and  the  contin- 
uance or  maintenance  thereof  actionable.  Rowell  v,  WU- 
liams,  29  Iowa  210 ;  Smith  v.  Leavenworth,  15  Kan.  81 ;  City 
of  Abilene  v,  Comperthwmt,  52  Kan.  324  (34  Pac.  Rep. 
795) ;  Niblett  v.  Nashville,  12  Heisk.  (Tenn.)  684  (27  Am. 
Rep.  755) ;  City  v.  Hafers,  59  Qa.  151 ;  Peoria  v,  Simpson, 
110  111.  294  (51  Am.  St  Rep.  683) ;  Grove  v.  Kansas  City, 
75  Mo.  672 ;  Fitzgerald  v.  Berlin,  51  Wis.  81  (7  N.  W.  Rep. 
836;  37  Am.  Rep.  814) ;  Woods  v.  Groton,  111  Mass.  357; 
Boucher  v.  City,  40  Conn.  456.  On  account  of  the  nature 
of  the  defect,  it  is  immaterial  that  plaintiff  was  coming  out 
of  the  saloon  to  get  upon  the  sidewalk.  As  soon  as '  he 
emerged  therefrom  and  attempted  to  step  from  the  flagstone 
onto  what  appeared  to  be,  and  in  fact  was,  a  part  of  flie 
street,  he  was  entitled  to  protection.  The  case  differs  from 
those  where  one  is  injured  while  upon  private  property  in 
attempting  to  reach  the  street  The  city  in  such  cases  owes 
the  traveler  no  duty.  But  when  he  gets  upon  the  street,  or 
upon  what  from  the  nature  of  the  construction  appears  to  be 
part  of  the  street,  he  is  entitled  to  the  protecting  care  of  the 
city.  It  is  this  which  distinguishes  the  case  from  Ooodin  v. 
City,  55  Iowa,  67,  relied  upon  by  appellants.  To  all  in- 
tents and  purposes  plaintiff  was  upon  the  street  when  he  re- 
ceived his  injuries, 

II.  The  point  most  relied  upon  by  appellants  for  a 
reversal  is  that  plaintiff  was  guilty  of  contributory  negligence 
in  not  using  his  senses  to  discover  the  defect.  There  is  no 
evidence  that  he  knew  there  was  a  trapdoor  at  the  place  in 
question.     He  had  a  ri^t,  therefore,  to  assume  that  there 
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were  no  such  pitfalls  as  this  a.t  any  place  where  he  might 
„  ^  riffhtfnUy  travel.  The  night  was  dark,  and  plain- 

8.   CONTMBUTOEY  *^ ,  •'  ®^  '  -^ 

JJg;J^"*^.tiff  testified  that  he  looked  to  see  where  he  was 
evidence  going  as  much  as  he  ever  did ;  that  he  stepped 
out  of  the  building  naturally,  and  looked  where  he  was  going, 
and  that  he  did  not  see  the  hole,  and  had  no  previous  knowl- 
edge of  the  cellarway.  The  trial  court  submitted  the  ques- 
tion of  plaintiff's  negligence  to  the  jury,  and  it  evidently 
found  plaintiff  was  not  negligent  The  rule  of  this  court  is 
that  the  question  of  contributory  negligence  is  generally  for 
a  jury.  Even  where  one  has  notice  of  a  defect  in  a  side- 
walk, he  is  not  for  that  reason  alone  negligent  in  attempting 
to  pass  over  it.  Here  there  is  no  evidence  that  plaintiff  had 
any  notice  or  knowledge  of  the  defect  But  it  is  said  that 
if  he  had  used  his  senses  he  would  have  seen  it.  This  was 
a  question  for  the  jury,  and  was  properly  submitted.  Of 
course,  one  cannot  close  his  eyes  and  walk  blindly  and  heed- 
lessly into  a  place  of  danger.  On  the  other  hand,  he  is  not 
boimd  to  be  on  the  lookout  for  hidden  dangers.  All  that  is 
required  of  him  is  that  he  walk  with  his  eyes  open,  observing 
his  general  course,  and  in  the  usual  manner.  Barnes  v.  City 
of  Marcus,  96  Iowa,  682 ;  Lichtenberger  v.  Town  of  Mvreden, 
91  Iowa,  45 ;  Evans  v.  Iowa  City,  125  Iowa,  202.  The  jury 
was  justified  in  finding  that  plaintiff  exercised  the  usual  care 
of  persons  traveling  upon  public  streets,  and  this  is  all  that  is 
required.  An  instruction  holding  plaintiff  to  too  strict  a 
duty  in  this  respect  was  properly  refused,  and  the  ones  given 
by  the  court  were  such  as  have  been  affirmed  by  this  court  in 
numerous  cases.  Mathews  v,  Cedaar  Rapids,  80  Iowa,  464, 
sustains  our  conclusions. 

III.  Contention  is  mada  that  the  trial  court  erred  in 
not  sustaining  defendants'  motion  for  a  directed  verdict  for 
,  -,  the  city,  on  the  around  that  there  was  no  evi- 

4.  Rsvnw  OF  Di-  ^^ '  ^ 

MOTD  VBB-,    dence  tending  to  show  any  negligence  on  its 
part     As  this  was  not  made  a  ground  for  the 
motion,  we  have  nothing  here  to  consider. 
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IV.  Criticism  is  made  of  some  of  the  instructions. 
These  are  hypercritical  in  character.  The  instructions,  fairly 
and  properly  construed,  are  not  objectionable.  It  would  be 
of  no  benefit  to  the  parties  or  to  the  profession  to  set  them 
out,  for  they  relate  to  matters  arising  on  every  such  trial, 
and  are  the  usual  ones  given  in  such  cases. 

There  is  no  prejudicial  error  in  the  record,  and  the 
judgment  is  ajjirmed. 


Sabah  Footb  and  Others,  Appellants,  v.  Lauba  Db  Pot 

and  Others,  Appellees. 

Divorce:    support  of  child.    A  husband  is  obligated  to  provide  for 

1  his  child  given  into  the  custody  of  his  divorced  wife,  but  no  cause 
of  action  therefor  arises  until  he  has  refused  to  respond  to  a 
just  claim  on  him  for  the  child's  maintenance. 

Duress:    avoidance  of, contract.    Where  a  divorced  husband,  aged 

2  and  enfeebled  in  body  and  mind  and  under  temporary  guardian- 
ship, is  induced  under  circumstances  indicating  an  unfair  advan- 
tage and  coercion  to  enter  into  a  contract  turning  over  a  large 
part  of  his  estate  to  a  trustee  for  the  benefit  of  a  child,  the  custody 
of  whom  was  awarded  his  divorced  wife  and  for  whom  suitable 
provision  was  made  in  the  divorce  proceeding,  his  heirs  at  law,, 
upon  his  death,  may  have  the  contract  cancelled. 

Approval   of  void  contract.     An  order  of  court  approving  a   void 

3  contract  is  of  no  effect,  where  its  validity  was  not  adjudicated. 


Appeal  from  Linn  District  Court. —  Hon.  H.  M.  Remlet^ 

Judge. 

Friday,  January  13,  1905. 


The  opinion  states  the  case. —  Reversed. 
Deacon  &  Good,  for  appellants. 
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Rickel,  Crocker  &  TovHellot,  for  appellees. 

w 
m 

Weavbb,  J.— On  June  24,  1896,  William  De  Poy,  a 
widower  of  advanced  age,  and  Clara  Knapp,  both  of  Linn 
county,  Iowa,  were  united  in  marriage.     By  his  former  mar- 
riage De  Poy  had  become  the  father  of  several  children, 
plaintiffs  herein,  and  there  was  bom  to  him  of  the  second 
marriage,  a  daughter,  who  is  the  defendant  Laura  De  Poy. 
On  September  10,  1901,  Clara  De  Poy  obtained  a  decree  of 
divorce  from  her  husband,   and  by  the  same   decree  was 
awarded  the  custody  of  the  child,  Laura,  and  alimony  in  the 
sum  of  $2,000,  and  attorney's  fees.     A  little  less  than  two 
months  later  the  divorced  wife  began  proceedings  against 
her  former  husband,  alleging  that  he  had  become  enfeebled 
in  body  and  mind,  a  prey  to  sharpers  and  abandoned  women, 
and  was  wasting  his  estate,  and,  on  these  allegations,  pro- 
cured the  appointment  of  a   temporary  guardian  to  take 
charge  of  the  property.     Irmnediately  upon  this  action  being 
taken,  De  Poy  became  very  solicitous  to  obtain  a  dismissal 
of  the  proceedings  against  him,  and  visited  his  former  wife 
to  secure  some  sort  of  a  settlement  or  compromise.     As  a 
result  of  these  negotiations  an  a^eement  was  finally  reached 
whereby  the  district  court  was  to  appoint  a  trustee,  whom 
De  Poy  should  pay  $1,500  for  the  benefit  of  the  child,  Laura, 
and  should  also  convey  to  her,  or  to  the  trustee  for  her  use, 
certain  town   lots   then   owned  by  him.     The   money   and 
property  thus  surrendered  proved  to  be  by  far  the  larger 
part  of  the  entire  estate  left  to  him  after  satisfying  the  judg- 
ment for  alimony  and  paying  off  existing  debts  and  incum- 
brances.    The  agreement,  which  was  reduced  to  writing  and 
approved  by  the  court,  does  not  in  so  many  words  provide  that 
upon  turning  over  the  money  and  property  the  guardianship 
proceedings  should  be  dismissed ;  but  such  an  understanding 
is  clearly  to  be  implied  therefrom,  and  such  was  the  course  of 
action  pursued  by  the  parties.     The  proceedings  were  con- 
tinued in  force,  and  the  guardian  remained  in  control  of  the 
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estate^  until  some  time  in  December,  when  De  Poy,  through, 
agents,  made  a  sale  of  his  equity  in  a  farm  for  the  purpose 
of  raising  the  money  with  which  to  pay  the  $1,600.  The 
money  was  then  by  the  purchaser  of  the  land  deposited  with 
the  clerk  of  the  district  court,  "  to  be  used  for  the  purpose 
of  releasing  the  temporary  guardianship  of  William  De  Poy." 
The  payment  being  made,  the  guardian  was  discharged  and 
De  Poy  was  restored  to  the  remnant  of  his  estate.  Soon 
thereafter  the  older  children  of  De  Poy,  or  some  of  them, 
instituted  new  proceedings  for  the  appointment  of  a  guardian 
over  him,  and  in  April,'  1902,  death  kindly  intervened  in  the 
old  man's  behalf.  This  action  was  then  begun  to  set  aside 
the  trust  arrangement  made  by  the  deceased,  as  hereinbefore 
stated,  on  the  ground  that  at  the  date  thereof  he  was  mentally 
incompetent  to  \nake  a  contract,  and  that  the  trust  agree- 
ment was  obtained  by  fraud- and  duress.  The  district  court 
found  for  the  defendants,  and  dismissed  the  petition,  and 
plaintiffs  appeal. 

No  one,  we  think,  can  read  the  record  in  this  case,  and 
not  be  strongly  impressed  with  the  conviction  that  William 
De  Poy  at  the  time  of  this  transaction  was  at  least  very  much 

weakened  in  bqdy  and  mind.     Whether  his  im- 

1.  DivoKd:  1       -1.        1      1  !> 

•ggport  of  becility  had  so  far  progressed  as  to  wholly  in- 
capacitate him  from  making  a  valid  contract,  if 
left  to  act  freely  and  without  undue  influence  of  any  kind,  is 
not  perhaps  so  clear,  and  we  think  it  not  necessary  to  decide. 
It  is  very  clear  that  he  was  sufficiently  weak  to  be  the  easy 
mark  of  imposition,  and  that  his  former  wife,  by  taking 
advantage  of  that  weakness,  and  by  holding  the  guardianship 
over  him  in  terrorem,  obtained  an  agreement  which  was  es- 
sentially unconscionable.  In  the  divorce  proceeding,  then 
but  just  ended,  she  had  been  awarded  alimony,  fixed,  as  we 
must  presume,  in  due  proportion  to  the  husbaud's  financial 
condition,  and  with  reference  to  the  fact  that  she  was  to  have 
the  custody  of  the  child.  To  pay  that  alimony,  De  Poy 
added  another  to  the  numerous  incumbrances  on  his  property. 
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While  the  divorce  did  not  cancel  his  obligations  as  a  parent, 
there  was  no  present  occasion  justifying  a  demand  upon  him 
for  further  inmiediate  contribution  to  the  child's  support,  and 
certainly  the  law  recognizes  no  right  in  the  child  or  in  the 
divorced  wiie  to  compel  him  to  set  aside  the  greater  part,  or, 
indeed,  any  part,  of  his  estate  to  provide  against  such  child's 
future  needs.  It  was  to  be  presumed  that  if,  during  his 
lifetime^  his  young  daughter  should  present  any  just  claim 
upon  him  for  her  maintenance  or  education,  he  would  respond 
thereto  in  proportion  to  his  ability  and  her  needs ;  and  until 
he  refused  so  to  do,  neither  she,  nor  any  one  for  her,  had  any 
right  of  action  against  him. 

In  his  weakened  condition,  De  Poy  was  naturally  much 
agitated  over  the  guardianship  proceedings.  In  his  anxiety, 
he  appears  to  have  been  ready  to*  consent  to  a,lmost  any  sac- 
rifice to  effect  that  purpose,  and  his  former  wif6 
avoidance  of  scems  to  havc  been  willing  to  reap  all  the  ad- 
vantage to  be  derived  from  the  situation.  Of 
the  fact  that  the  old  man's  surrender  of  the  bulk  of  his  estate 
to  the  trustee  was  the  price  of  his  liberation  from  guardian- 
ship, there  can  be  no  doubt.  Such  as  we  have  already  said, 
is  the  plain  implication,  though  not  the  express  terms,  of 
the  written  agreement  Even  in  the  absence  of  the  writing, 
the  admission  of  the  former  wife  and  of  the  counsel  who  as- 
sisted in  the  so-called  settlement  that  it  was  the  agreement 
or  understanding  that  the  guardianship  proceedings  should 
be  dropped  upon  payment  of  the  money,  and  the  further  fact 
that,  as  soon  as  De  Poy  had  complied  with  the  demand,  he 
was  promptly  released,  would  force  us  to  the  same  conclusion. 
Indeed,  the  whole  story  of  the  transactions  from  the  in- 
ception of  the  proceedings  until  the  discharge  of  the 
guardian  #  is  full  of  circumstances  all  tending  to  show 
that,  while  De  Poy  was  quite  evidently  a  fit  subject  for 
guardianship,  the  purpose  of  his  former  wife  in  instituting 
the  proceedings  was  not  to  save  the  property  for  his  use  and 
support  in  his  old  age,  but  to  obtain  the  largest  possible  por- 
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tion  of  his  remaining  estate  for  the  benefit  of  her  daughter^ 
and  when  that  purpose  was  accomplished  her  interest  in  the 
proceeding  ceased. 

It  is  suggested  that,  even  if  it  be  found  that  De  Poy  was 
to  some  extent  of  weakened  mind  and  impaired  judgment,  he 
had  the  assistance  of  counsel,  and  we  must  assume  that  his. 
interests  were  properly  protected.     We  are  not  able  jto  say 
from  the  record  just  what  benefit  or  protection  he  had  in 
this  respect.     Mr.  J.  H.  Crosby  testified  that  he  is  a  prac- 
ticing lawyer,  and  was  consulted  by  De  Poy.     As  a  witness,, 
he  relates  the  interviews  had  with  his  client,  and  tells  us 
that  he  himself  arranged  with  opposing  counsel,  subject  to 
the  approval  of  De  Poy  and  the  court,  for  the  payment  of 
$1,500,  and  that,  upon  such  payment  being  made,  the  mat- 
ter was  to  be  dropped.     It  is  Mr.  Crosby's  opinion  that  his 
client  had  sufficient  '^  mental  grasp  to  understand  ordinary 
business,"  but,  if  such  were  the  case,  and  he  was  not  properly 
the  subject  of  guardianship,  it  is  not  easy  to  understand 
why  counsel  should  have  thought  it  necessary  to  advise  the 
payment  of  $1,500  to  secure  the  withdrawal  of  a  proceed- 
ing which  would  have  been  quickly  dismissed  by  the  court 
upon  a  showing  of  his  client's  mental  competency.     On  the 
other  hand,  if  the  client  was  mentally  incompetent,  it  is 
equally  certain  that  no  court  would  have  entered  any  order 
depriving  him  of  the  property  in  the  manner  provided  for  in 
this  contract     Indeed,  the  testimony  upon  this  feature  of 
the  case  only  adds  weight  to  our  conviction  that  counsel  was 
mistaken  in  his  estimate  of  the  mental  condition  of  his  client, 
and  that  the  contract  was  entered  into  under  circumstances 
which  demand  its  avoidance. 

It  is  true  that  the  claim  of  duress,  in  the  original  and 
technical  sense  of  physical  restraint,  or  actual  or  apprehended 
personal  violence,  is  not  proven.  But  there  is  a  modified 
form  of  the  doctrine  of  duress,  recognized  quite  generally 
by  the  courts  of  this  country,  which  operates  to  render  void  a 
contract    exacted    by    a    threatened    illegal    destruction    or- 
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loss  or  withholding  of  property.  Mr.  Cooley,  in  his  work 
on  Torts,  p.  606;  states  the  modem  definition  as  follows: 
"  Duress  is  a  species  of  fraud  in  which  compulsion  in  some 
form  takes  the  place  of  deception  in  accomplishing  the  injury. 
Duress  is  either  of  the  person  or  of  the  goods  of  the  party. 
*  *  *  Duress  of  the  goods  consists  in  seizing  by  force, 
or  withholding  from  the  party  entitled  to  it,  the  possession  of 
personal  property,  and  extorting  something  as  a  condition 
of  release,  or  in  demanding  and  taking  property  imder  color 
of  legal  authority,  which  in  fact  is  either  void,  or  for  some 
other  reason  does  not  justify  the  demand."  It  has  been  said, 
in  an  opinion  applying  this  principle,  that  "  artifice  and  force 
differ  only  as  modes  of  obtaining  the  assent  of  a  contracting 
party,  and  a  contract  to  which  one  assents  through  imposition 
or  overpowering  intimidation  will  be  declared  void  on  appeal 
to  either  a  court  of  law  or  equity  to  enforce  it.  The  question 
whether  one  executes  a  contract  or  deed  with  a  mind  and 
will  sufficiently  free  to  make  the  act  binding  is  often  difficult 
to  determine,  but  for  that  purpose  a  court  of  equity,  unre- 
strained by  the  more  technical  rules  which  govern  courts 
of  law  in  that  respect,  will  consider  all  the  circumstances 
from  which  rational  inferences  may  be  drawn,  and  will  refuse 
its  aid  against  one  who,  although  apparently  acting  volun- 
tarily, yet  in  fact  appears  to  have  executed  a  contract  with 
a  mind  so  subdued  by  harshness,  cruelty,  extreme  distress,  or 
apprehensions  short  of  legal  duress,  as  to  overpower  and 
control  the  will."  Central  Bank  v.  Copeland,  18  Md.  305 
(81  Am.  Dec.  697). 

It  has  also  been  held  that  duress  of  property  is  a  good 
plea  to  an  action  on  a  bond  given  under  hard  and  pressing 
circumstances  to  secure  the  release  of  property  seized  in  at- 
tachment proceedings  oppressively  instituted  or  conducted. 
Collins  V.  Westbvry,  2  Bay,  211  (1  Am.  Dec.  643)  ;  Chandler 
V.  Sangler,  114  Mass.  364  (19  Am'.  Kep.  367)  ;  Spairds  v. 
Barrett,  57  Dl.  289  (11  Am.  Rep.  10)  ;  Hockley  v.  Headley, 
45  Mich.  569   (8  N.  W.  Rep.  511).     See  also,  Carson  v. 
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Patterson,  33  Oal.  SS^ -/ Oliphant  v.  Markham,  79  Tex,  543 
(15  S.  W.  Eep.  669 ;  23  Am,  St  Rep.  363)  ;  Riggs  v.  Wilson, 
30  S.  C.  172  (8  S.  E.  Rep.  848) ;  White  v.  Heylrrum,  34 
Pa.  142 ;  Cmmford  v.  Caio,  22  Ga.  594 ;  Vyne  v.  Glenn,  41 
Mich.  112  (1  N.  W.  Rep.  997),  2  Greenleaf  evidence,  section 
121;  Adams  v.  Schiffa,  11  Colo.  15  (17  Pac.  Rep.  21;  7 
Am.  St  Rep.  202)  ;  R.  Co.  v.  Paitison,  41  Ind.  312;  Radich 
V.  Hitichim,  95  U.  S.  210  (24  L.  Ed.  409)  Cleveland  v. 
Richardsd^,  132  U.  S.  318  (10  Sup.  Ct  Rep.  100;  33  L.  Ed. 
384)  ;  Chamberlin  v.  Reed,  13  Me.  357  (29  Am.  Itec  506)  ; 
Joannin  v.  Ogilvie,  49  Minn.  564  (52  N.  W.  Rep.  217;  16 
L.  R.  A.  376 ;  32  Am.  St  Rep.  581). 

The  rule  to  be  deduced  from  these  cases  is  especi^illy 
applicable  where  the  party  on  whom  the  imposition  is  al- 
leged to  have  been  practiced  is,  by  reason  of  mental  or  phys- 
ical infirmity,  more  easily  influenced  to  act, to  his  own  injury. 
Walbridge  v.  Arnold,  21  Conn.  424;  Blair  v.  Cojfmap,  2 
Overt,  176  (5  Am.  Dec.  659).  In  this  respect  the  principle 
is  closely  related  to  that  which  is  so  frequently  ap- 
plied in  avoiding  contracts  procured  by  undue  influence. 
Indeed,  undue  influence  may  well  be  defined  as  moral 
duress  or  coercion.  That  William  De  Poy  acted  under 
such  coercion,  and  was  thereby  led  to  make  a  contract  which 
he  would  not  have  made  if  left  to  act  of  his  own  free  will, 
there  can  be  no  reasonable  doubt  By  the  proceedings  against 
him  he  had  been  deprived  of  the  right  to  possess  and  control 
his  own  property  —  a  deprivation  which  it  was  threatened  to 
make  permanent  He  was  exceedingly  desirous  to  avoid  this 
result,  and  to  be  restored  to  the  control  of  at  least  some  por- 
tion, of  his  estate,  and,  in  his  weakness,  yielded  to  the  plan 
of  his  release  upon  the  terms  tendered  by  the  persons  holding 
him  at  such  disadvantage. 

The  order  of  the  court  approving  the  contract  can  have 
no  effect  in  the  premises.  The  court  had  no  jurisdiction  to 
order  any  disposition  of  the  ward^s  property.  No  proceed- 
ings for  such  purpose  were  pending.     If  the  contract  was 
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valid,  it  did  give  the  jcourt  the  jurisdiction  to  appoint  a  trus- 
tee to  receive  the  property,  but  the  legal  validity 
VOID  coK.        of  that  contract  was  in  no  manner  considered 

TBACT. 

or  adjudicated.  That  question  was  first  pre^ 
sented  in  the  case  now  before  us,  and  finding,  as  we  do, 
that  it  was  obtained  under  circumstances  amounting  to  moral 
compulsion  —  the  overpowering  of  a  will  which  had  been 
materially  weakened  by  mental  decay  —  we  think  it  should 
be  set  aside  and  held  for  naught,  and  that  the  trustee  in  pos- 
session of  the  property  should  be  held  to  account  for  and 
surrender  the  same  to  the  administrator  of  the  estate  of  Will- 
iam De  Poy. 

In  reaching  this  conclusion,  we  may  say  it  is  very  prob- 
able that  no  person  active  in  securing  the  contract  was  moved 
by  any  malicious  or  wanton  purpose  to  harass  or  despoil  this 
feeble  and  broken  old  man.  It  may,  indeed,  be  assumed 
that  the  divorced  wife  believed, he  was  liable  to  waste  or 
dispose  of  the  remnant  of  his  property,  and  that  her  motive 
in  instituting  the  proceedings  and  obtaining  the  contract  was 
not  to  enrich  herself,  but  to  obtain  the  best  possible  provision 
for  her  child.  The  motive  was  laudable  enough,  but  the 
means  by  which  that  end  was  accomplished  cannot  be  up- 
held. William  De  Poy  was  either  mentally  competent  or 
incompetent  If  competent,  and  the  proceedings  against  him 
were  b^un  to  compel  him  to  give  up  a  part  of  his  properly, 
it  was  a  flagrant  abuse  of  the  machinery  of  the  law  for  the 
purpose  of  securing  an  unconscionable  advantage.  If  he  was 
incompetent,  then  a  contract  obtained  from  him,  to  his  dis- 
advantage, while  he  was  actually  under  guardianship,  by  the 
very  person  who  instituted  the  proceedings  upon  her  solemn 
declaration  that  he  was  mentally  imfit  to  transact  business, 
can  be  viewed  with  no  favor  in  a  court  of  equity. 

For  the  reasons  stated,  there  must  be  a  reversal,  and  the 
cause  is  remanded  to  the  district  court  for  the  entry  of  a 
decree  in  harmony  with  this  opinion. —  Reversed, 
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Chas.  Younghoe  v.  The  Qbajn  Shippees*  Mutual  Fibe 
Insurance  Association,  Appellant. 

Mutual     fire     insurance:      cx)llection     of     assessment:    estoppel. 

1  Where  an  agent  of  a  mutual  insurance  company,  having  authority 
129  658  to  collect  Contingent  fees,  collected  a  fee  in  excess  of  the  legal 

one  on  an  agreement  with  assured  that  he  would  not  be  liable 
for  any  further  premium  during  the  first  year  of  the  policy,  and 
the  amount  thereof  turned  over  to  the  insurance  company  ex- 
ceeded the  amount  which  it  would  have  received  if  the  legal  con- 
tingent fee  had  been  charged,  and  thereafter  an  assessment  was 
made  not  greater  than  the  excess  over  the  legal  contingent  fee 
'  in  the  hands  of  the  company;  it  is  held,  that  the  association  could 
not  defend  a  suit  on  the  policy  on  the  ground  of  nonpa3rment  of 
the  assessment,  as  it  was  estopped  to  deny  the  agent's  authority 
to  collect  the  excessive  contingent  fee,  and  had  funds  in  its  hands 
to  satisfy  the  assessment; 

Mutual  insurance:    notice  of  conditions.    Where   the   delivery   of 

2  an  insurance  policy  and  the  payment  of  a  contingent  fee  are  con- 
temporaneous acts,  the  assured  is  not  chargeable  with  knowledge 
of  the  provisions  of  the  policy  at  the  time  the  fee  was  paid. 

Nonpayment  of  assessments:    forfeiture  op  policy.    Where  an  in-  I 

3  sur^nce  company  has  funds  in  its  hand^  belonging  to  the  assured 
sufficient  to  pay  an  assessment,  it  cannot  declare  a  forfeiture  of  | 

the  policy  for  nonpayment  of  such  assessment.  ! 

1 

Appeal  from  Franklin  District  Court. —  Hon.  W.  D.  Evans, 

Judge.  I 


Friday,  January  13,  1905. 

Suit  in  equity  on  a  policy  of  fire  insurance.  There  was 
a  judgment  for  the  plaintiff,  from  which  the  defendant  ap- 
peals.—  Afftrmed. 

Will  E.  Johnston,  for  appellant. 
/.  H,  Scales,  for  appellee. 
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Shebwin,  C.  J. —  The  appellant  is  a  mutual  association 
incorporated  in  this  State.     A.  D.  Long  was  its  local  solicit- 
ing agent  at  Parkersburg,  Iowa,  and  took  the  plaintiffs  writ- 
1  coLLBCTxoir      ^^  application   for  insurance   therein  to   the 
uwra^^-     amount  of  $400.  '  He  was  authorized  to  collect 
toppcL  contingent  fees  on  all  policies  issued  by  the  as- 

sociation, and  to  retain  a  certain  per  cent,  thereof.  The 
remainder  went  to  the  defendant.  The  application  was  for 
a  four-year  policy,  and  the  fee  that  could  properly  be  charged 
therefor  was  $6.  Long,  however,  agreed  with*  the  plaintiff 
that  a  payment  of  $12  should  be  made  when  the  policy 
issued,  and  that  no  further  payment  should  be  demanded 
during  the  first  year  of  the  policy.  There  was  a  notation  on 
the  application,  when  it  went  to  the  appellant,  that  a  con- 
tingent fee  of  $12  had  been  paid.  The  appellant  made  no 
objection  thereto,  and  when  the  policy  was  drawn  at  the  com- 
pany's home  office  the  same  notation  was  made  thereon  at 
first,  but  it  was  subsequently  erased,  and  $6  noted  as  the 
contingent  fee  paid.  The  $12  was  in  fact  paid  to  Long,  and 
$6  of  the  amount  was  actually  received  by  the  appellant. 
The  plaintiff  suffered  a  loss  about  nine  months  after  the 
policy  issued,  and,  having  failed  to  pay  an  assessment  of 
$3  made  two  months  prior  thereto,  the  appellant  contends 
that  it  is  not  liable. 

That  the  appellant  had  notice  of  the  amount  paid  by 
the  plaintiff  to  Long  cannot  be  well  questioned.  In  fact,  it 
appears  that  it  received  a  part  of  the  excess  fee  paid.  By  the 
terms  of  its  contract  with  Long,  he  was  to  receive  60  per  cent 
of  the  contingent  fees  collected,  as  his  commission,  the  balance 
of  which  went  to  the  appellant.  Had  he  collected  only  the 
legitimate  fee  of  $6,  the  appellant  would  have  received  less 
than  $3  as  its  share  thereof,  whereas  it  in  fact  received  $6. 
Long,  as  its  agent,  had  authority  to  take  the  application  and 
deliver  the  policy,  and,  to  collect  the  contingent  fee  authorized 
by  its  charter  and  by-laws.  In  charging  and  collecting  a 
contingent  fee  of  $12,  he  was  acting  within  the  apparent  scope 
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of  his  authority/  at  least;  but,  if  this  were  not  so,  the  ap- 
pellant knew  the  amount  that  was  in  fact  paid,  and,  by  ac- 
cepting the  application  and  issuing  the  policy,  it  ratified 
Long's  act,  and  cannot  now  be  permitted  to  say  that  it  was 
beyond  the  scope  of  his  power  as  its  agent*  McArth/ur, 
Adm'r,  v.  Ins.  Ass'n,  73  Iowa,  336;  St.  P.  F.  &  M.  Ins. 
Co.  V.  Sharer,  76  Iowa,  282. 

It  is  contended,  however,  that  the  plaintiff  was  charged 
'with  knowledge  *of  the  amount  of  the  contingent  fee  which 
might  lawfully  be  charged  for  his  policy,  and  of  the  pro- 

2.  Mutual  in-    vislons  of  the  appellant's  charter  and  by-laws ; 
tiS?fa)n"°   ^^^  *^is  because  it  was  a  mutual  association,  of 

itions.  which  he  was  a  member.   But  there  was  nothing 

in  his  application  which  gave  him  any  information  on  the 
subject.  The  payment  of  the  fee  and  the  delivery  of  the  policy- 
were  contemporaneous  acts,  and  upon  the  completion  of 
that  transaction  he  became  a  member  of  the  association^  and 
not  before.  He  was  therefore  not  a  member  thereof  charged 
with  knowledge  of  its  by-laws  when  the  payment  was  made 
to  Long. 

While  the  plaintiff  was  bound  to  pay  the  assessments 
provided  for  by  the  terms  of  his  policy,  there  was  no  inhibi- 
tion on  the  advance  payment  thereof;  and  we  apprehend  that 

3.  NoNPAYMEKT    tho  dcposit  with  appellant  of  a  sufficient  sum 

OF    ASSESS-  /^  * 

feirJre  'of'  money  to  meet  future  assessments  would  not 

policy.  be  illegal,  and  that,  while  the  association  had 

sufficient  funds  in  its  hands  to  cover  an  assessment,  no  for- 
feiture of  the  policy  could  be  declared  because  of  a  failure 
to  pay  such  assessment  The  trial  court  rightly  held  that  the 
appellant  had  funds  in  its  hands  belonging  to  the  plaintiff, 
and  that  it  should  have  applied  a  part  of  the  same  on  the 
assessment  of  July. 

The  judgment  is  therefore  affirmed. 
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P.  F.  Dalton,  Appellee,  v.  The  Milwaukee  Mechanics' 

iNSUBiiLNCE  Company,  Appellant 

Fire  insurance:    reformation   of   policy.    Where   a   provision   in   ,\ 

1  policy  for  concurrent  insuranc^e  has  been  omitted  by  oversight, 
equity  will  reform  the  contract  to  correspond  with  the  under- 
standing of  the  parties. 

Insurance  of  mortgagee's  interest:    reformation.    A  mortgagee  in 

2  possession  of  personal  property  has  an  insurable  interest,  and 
where  it  was  the  understanding  that  a  policy  should  be  written  to 
cover  such  interest,  but  the  agent  failed  to  write  it  in  conformity 
with  the  agreement,  equity  will  reform  and  enforce  the  contract 
as  mutually  intended.  Evidence  reviewed  and  held  sufficient  to 
authorize  reformation. 

Insurance  by  mortgagee:    false  representations.    A   bank  official 

3  having  authority  to  loan  its  funds,  may  take  as  security  a  note 
and  mortgage  in  his  own  name,  and  may  insure  the  property  as 
mortgagee  in  possession  and  collect  the  same  in  case  of  loss; 
and  his  statement  in  procuring  insurance  on  the  mortgaged  prop- 
erty that  he  was  a  mortgagee,  even  though  the  funds  loaned 
belonged  to  the  bank,  is  not  such  a  false  representation  of  his 
interest  in  the  property  as  to  avoid  the  policy,  especially  where 
the  agent  at  the  time  of  issuing  the  policy  was  advised  of  the 
facts. 

Proof   of   loss:    false    statement:    intent.    A    false    statement    in 

4  proof  of  loss  is  not  a  defense  in  an  action  on  an  insurance  policy, 
unless  it  is  shown  that  it  was  made  with  intent  to  deceive  and 
that  prejudice  resulted. 

Insurance:    interest  of  mortgagee  in   possession.    Where  a   mort- 

5  gagee  in  possession  of  a  stock  of  goods  insures  his  interest  and 
the  policy  is  renewed  indicating  a  continuance  of  the  business, 
the  company  cannot  insist  that  the  insured  had  no  interest  at  the 
time  of  the  loss,  on  the  ground  that  the  proceeds  of  sales  equaled 
the  debt,  the  owner  having  agreed  with  the  mortgagee  that  the 
store  should  be  kept  a  going  concern  and  the  net  profits  applied 
on  the  debt 

Appeal  from  Plynuovih  District  Court. —  Hon.  F.  R.  Gay- 

NOR,  Judge. 
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Friday,  January  13,  1905. 

Action  in  equity  to  reform  certain  of  the  provisions  of 
a  policy  of  fire  insurance  and  for  judgment  for  the  face 
amount  of  such  policy.  From  a  decree  and  judgment  in 
favor  of  plaintiff,  the  defendant  appeals. —  Affirmed. 

Wright  &  StovJt  and  Zirik  &  Roseberry,  for  appellant 
Martin  &  Martin  and  McDuffie  &  Eeenan,  for  appellee. 

Bishop,  J. —  The  action  having  been  brought  in  equity, 
and  tried  as  an  equitable  action,  it  is  here  for  trial  <U  novo. 
From  the  record  it  appears  that  Baron  Bros,  were  formerly 
general  mercihants  doing  business  at  Le  Mars,  this  State. 
In  September,  1899,  said  firm  bought  from  one  Johnson 
a  stock  of  clothing  situate  in  another  building  in  Le  Mars, 
and  thereafter  operated  both  stores.  In  part  payment  of 
the  stock  said  firm  gave  Johnson  a  promissory  note  for  the 
sum  of  $5,500,  due  in  one  year,  with  interest  at  8  per  cent., 
and  to  secure  the  same  executed  a  chattel  mortgage  covering 
such  clothing  stock  and  any  additions  that  might  be  made 
thereto,  which  mortgage  was  at  once  made  a  matter  of  record. 
On  the  same  day  the  said  note  and  the  mortgage  securing 
the  same  were  sold  and  assigned  to  the  First  National  Bank 
of  Le  Mars.  In  January,  1901,  Baron  Bros,  made  an  as- 
signment for  the  benefit  of  creditors  to  one  G.  A.  Sammis, 
and  he  accepted  the  trust  and  took  possession  of  the  property 
of  the  firm^  including  both  stocks  of  goods.  It  appears  that 
in  February  following  an  arrangement  was  entered  into,  the 
active  participants  being  Dqlton,  Baron  Bros.,  and^  Sammis, 
assignee,  whereby  a  suflScient  sum  of  money  was  to  be  ad- 
vanced through  Dalton  to  Sammis  to  satisfy  the  claims  of 
the  general  creditors  of  Baron  Bros.,  said  firm  to  execute 
a  note  for  such  amount,  due  on  demand,  and  to  secure  the 
same  by  a  chattel  mortgage  on  the  general  stock  of  goods.     In 
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accoraanoe  with  this  arrangement,  Dalton  did  pay  to  Sammis 
the  sum  of  $9,500.  That  the  money  so  used  belonged  to  and 
was  the  property  of  the  First  National  Bank  of  Le  Mars  is 
undoubtedly  true.  Thereupon  both  stocks  of  goods  were 
released  from  the  assignment  proceedings,  and  Baron  Brod. 
resumed  possession.  The  firm  at  once  executed  a  demand- 
note  for  the  amount  named,  and  by  direction  of  Dalton  such 
was  made  payable  to  G.  A.  Sanmiis,  agent,  A  mortgage  on 
the  general  stock  to  secure  said  note  was  also  executed,  Sam- 
mis  being  named  as  mortgagee,  and  this  was  made  a  matter 
of  record.  Immediately  thereafter  Sanmiis,  still  acting  up- 
der  directions  of  Dalton,  assigned  said  note  and  mortgage 
to  Dalton,  and  delivered  the  same  to  him. 

Upon  retaking  possession  of  the  stocks  of  goods,  Baron 
Bros,  procured  policies  of  insurance  covering  such  goods  to 
be  written  by  local  recording  agents,  and  these  were  issued 
in  the  name  of  the  firm,  "  loss,  if  .any,  payable  to  mort- 
gagee as  his  interest  may  appear."  The  insurance  com- 
panies interested  declined  to  carry  risks  upon  property  so 
situated  and  incimibered,  and  ordered  the  policies  canceled. 
One  of  the  agents  who  had  thus  written  policies  was  E.  J. 
Koehler,  who  wrote  the  policy  here  in  suit  as  the  agent  of 
the  defendant  company.  Dalton  was  advised  of  the  situa- 
tion, and  in  company  with  Sammis  he  at  once  went  to  Koeh- 
ler to  see  what  could  be  done.  In  respect  of  what  transpired 
at  the  time  there  is  some  conflict  in  the  evidence.  We  think, 
however,  that  it  fairly  appears  that  Koehler  was  familiar 
with  the  situation.  And  it  certainly  appears  that  he  sug- 
gested as  a  solution  of  the  difficulty  that  Dalton  should  take 
possession  of  the  goods  under  his  mortgage,  whereupon  poli- 
cies could  issue  to  him  direct.  Dalton  stated  that  he  wanted 
insurance  in  the  total  sum  of  $15,000,  of  which  Koehler  was 
requested  to  write  the  sum  of  $8,000,  and  this  Koehler  agreed* 
to  do.  Dalton  at  once  demanded  and  was  given  possession  of 
both  stocks  of  goods,  and  removed  the  clothing  stock,  placing 
it  in  the  storeroom  with  the  general  stock.     Upon  taking 
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possession  Dalton  put  Sammis  iir  charge  of  the  goods.  This 
having  been  done,  Koehler,  without  any  further  conference 
or  directions,  and  without  any  request  for  further  informa- 
tiouy  and  on  March  22,  1901,  issued  policies  in  the  name  of 
Dalton;  one  of  such  being  the  policy  in  suit  for  the  sum 
of  $3,000  in  the  defendant  company.  By  oversight  no  in- 
dorsement was  made  on  such  policy  respecting  concurrent 
insurance.  Koehler  delivered  the  policies  to  Sammis  for 
Dalton,  and  received  the  amount  of  the  premiums. 

It  does  not  appear  that  thereafter  any  formal  steps 
were  taken  looking  to  foreclosure  of  the  mortgages.  Sanmiis 
continued  in  the  conduct  of  the  business  under  his  employ- 
ment by  Dalton,  and  made  sales  in  ordinary  course  at  retail. 
A  portion  of  the  proceeds  were  used  to  replenish  the  stock 
and  to  pay  expenses,  and  the  balance  deposited  in  the  bank 
in  the  name  of  Sammis,  agent.  On  March  22,  1902,  the 
policies,  including  the  one  in  suit,  were  renewed  for  another 
year,  and  the  premiums  paidby  Sammis.  On  April  6,  1902, 
the  property  was  wholly  destroyed  by  fire.  It  is  conceded 
that  the  value  of  the  goods  on  hand  at  all  times  exceeded 
the  sum  of  $15,000.  The  proofs  of  loss  made  by  plaintiff 
recite  that  "  the  property  belonged  at  the  time  of  the  fire  to 
P.  F.  Dalton  as  mortgagee,  and  no  other  person  had  any 
interest  therein  except  Baron  Bros.'  equity  therein  as  mort- 
gagors " ;  and  again,  "  At  the  time  the  insurance  was  effected, 
the  property  described  belonged  to  P.  F.  Dalton  as  mort- 
gagee," etc.  Other  facts  material  to  be  considered  will  be 
mentioned  in  connection  with  the  various  subjects  to  which 
they  have  relation. 

I.  The  plaintiff  seeks  to  have  the  policy  in  suit  re- 
formed so  as  to  show  consent  for  concurrent  insurance. 
CounseJ  for  appellant  are  frank  to  admit  that  the  evidence 
^  „  warrants  the  conclusion  that  it,  was  understood 

1.    FllK     INSUK- 

STatfon  ""o?""'    ^^^   intended  by'  both   Koehler  and  plaintiff 

^^^^^'  that  a  provision  for  concurrent  insurance  should 

be  inserted  in  the  policy,  and  that  such  provision  was  omitted 
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by  Koehler  tlirough  oversight.     In   point  of  fact   Koehler 

did  at  the  time  write  policies  in  other  companies  for  which 

he  was  agent  concurrent  with  the  policy  in  suit.     Counsel 

also  concede  that  under  the  uniform  holdings  of  this  court 

equity  will  decree  reformation  in  such  cases.     It  is  said, 

however,  that  the  rule  thus  in  force  in  this  State  has  been 

repudiated  by  the  Supreme  Court  of  the  United  States  in 

the  somewhat  recent  case  of  Northern,  etc.,  Co.  v.   Gnjund 

View,  etc.,  Co.,  183  U.  S.  306  (22  Sup.  Ct.  Rep.  133;  46  L. 

Ed.   213),  and  we  are  asked  to  abandon  the  rule  of  our 

former  cases  and  accept  of  the  doctrine  annoimced  ^in  the 

case  cited.     This  we  decline  to  do.     We  are  satisfied  that 

the  enfoycement  of  the  rule  long  since  adopted  in  this  State 

has  been  the  means  of  effectuating  justice  in  many  cases,  and 

we  are  not  reminded*  that  it  has  worked  a  hardship  unjustly 

in  any.     The  rule  is  consonant  with  the  spirit  of  equity,  and, 

in  our  view,  should  be  adhered  to. 

II.     It  is  to  be  observed  that  the  policy  in  suit  was 

issued  to  P.  F.  Dalton  without  any  words  of  qualification. 

In  the  petition  it  is  alleged  that  the  policy  applied  for  and 

8.  Ihsurance       agreed    to    be    issued    was    one    insuring    the 

GEB*s  INTER,    propcrty  and   plaintiff's   interest  therein   as   a 

EST  \     Tcf * 

ormation.  mortgagee  in  possession;  that  the  agent  failed 
to  insert  provisions  in  the  policy  to  make  it  correspond  with 
and  effectuate  the  understanding,  and  in  that  respect  reforma- 
tion is  prayed  for.  That  plaintiff,  as  a  mortgagee  in  pos- 
session of  personal  property,  had  an  insurable  interest  there- 
in, is  true  beyond  question.  And  it  is  equally  clear  that,  if 
the  understanding  between  plaintiff  and  the  recording  agent 
of  defendant  was  that  a  policy  was  to  be  issued  to  cover  the 
mortgage  interest  of  the  former,  and  the  agent,  in  writing 
the  policy  failed  to  make  it  conform  in  terms  to  the  agree- 
ment, a  court  of  equity  has  power  to  reform  the  contract,  and 
e^fo^ce  it  as  it  was  mutually  intended  to  be  made.  Esch  v. 
Insurance  Co.,  78  Iowa,  334;  Blake,  eh.,  Co.  v.  Insurance 
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Co.,  73  Wis.  667  (41  N.  W.  Rep.  968) ;  Willums  v.  Inr 
mrcmce  Co.  (C.  C),  24  Fed.  Rep.  625. 

To  the  propositions  of  law  thus  stated  counsel  for  de- 
fendant do  not  demur.  Their  contentions  are  directed 
wholly  to  the  fact  questions  involved.  It  is  the  argument 
that  no  mistake  of  fact  was- made;  that  the  mistake,  if  one 
there  was,  had  relation  to  the  legal  effect  of  the  policy  as 
written,  of  which  effect  plaintiff  was  as  free  to  judge  as  the 
defendant.  The  contentions  thus  made  cannot  be  sustained. 
To  begin  with,  and  stating  our  conclusions  as  to  the  facts, 
Koehler  was  well  advised  in  advance  respecting  the  mort- 
gage relation  existing  between  Dalton  and  Baron  Bros.,  and 
well  knew  that  the  companies  that  he  represented  would  not 
carry  insurance  on  the  property  taken  out  in  the  name  of  the 
mortgagors.  Dalton  went  to  Koehler,  not  in  the  capacity  of 
a  client,  as  counsel  seem  to  think,  but  as  to  one  representing 
the  defendant  and  other  insurance  companies;  and  his  mis- 
sion was  to  ascertain  upon  what  terms  and  in  what  way  the 
companies  would  consent  to  carry  policies  protecting  his  in- 
terests. Koehler  proposed  that  if  Dalton  would  take  pos- 
session of  the  stock,  and  put  a  man  in  charge  of  his  interests, 
he  (Koehler)  would  issue  policies  in  the  name  of  Dalton. 
This  was  agreed  to  by  Dalton  and  it  was  left  for  Koehler 
to  write  up  and  deliver  the  policies.  It  is  true  that  it  was 
not  said  in  so  many  words  that  the  policies  were  to  be  is- 
sued to  P.  F.  Dalton,  mortgagee  in  possession;  but  that 
such  was  the  understanding  we  can  have  no  doubt  And 
we  may  get  at  such  understanding  from  all  the  circumstances 
appearing,  including  what  was  said  by  the  parties.  Both 
knew  th^t  the  interest  proposed  to  be  insured  was  that  of  a 
mortgagee  in  possession,  and  that  such  would  continue  to 
be  the  status  of  matters  for  an  indefinite  period,  and  this 
is  witnessed  by  the  requirement  made  by  Koehler  that  a 
representative  of  Dalton  should  be  kept  in  possession.  Both 
knew  that  Dalton  would  not  become  owner  by  virtue  of  the 
mere  act  of  taking  possession,  and  that  at  best  a  legal  fore- 


Jan.  1905]         Dalton   v.   Insurance   Co.  383 

closure  could  not  be  accomplished  until  after  the  lapse  of 
a  considerable  length  of  time.  Both  were  experienced  busi- 
ness men  — the  one  a  banker,  and  the  other  an  insurance 
agent  of  many  years'  standing  —  and  neither  intended  to 
make  a  contract  the  validity  of  which  would  be  open  to  de- 
bate. Moreover,  Dalton  had  nothing  to  do  with  the  writing 
of  the  policies,  and  he  did  not  see  them  until  after  the  fire. 
He  left  Koehler,  believing  that  he  had  arranged  to  have 
his  mortgage  interest  protected,  and  that  Koehler  would 
write  the  contract  to  accomplish  that  end.  This  Koehler 
must  have  known,  and,  as  we  think,  he  intended  to  so  write 
as  to  effectuate  the  mutual  understanding.  Whether  his 
omission  was  the  result  of  carelessness  or  arose  out  of  a  mis- 
taken notion  on  his  part  that  the  policy  as  written  was  suffi- 
cient to  express  the  understanding  is  immaterial.  His  mis- 
take as  to  the  legal  effect  of  the  language  selected  and  em- 
ployed by  him  in  writing  up  the  contract  could  not  operate 
to  change  the  essential  facts  as  to  the  understanding  and 
intention  of  the  parties,  or  deprive  either  of  them  of  any 
right  under  the  contract  as  actually  agreed  upon.  We  con- 
clude that  a  case  of  mistake  of  fact  was  made  out,  and  that 
plaintiff  was  entitled  to  the  relief  in  the  respect  granted  by 
the  decree. 

III.  It  is  a.provision  of  the  policy  in  suit  that  it  shall 
be  void  "  if  the  interest  of  the  insured  in  the  property  be 
not  truly  stated  therein,  or  in  case  of  any  fraud  or  false 
..  i.s.^.c,.r  «^e«™g  by  .the  insured  touching  any  matter 
fa?«°rrpre.  relating  to  this  insurance  or  the  subject  thereof, 
sentations.  ^h^ther  bcforc  or  after  a  loss."  In  an  amend- 
ment to  its  answer  the  defendant  chains  that  the  policy 
of  insurance  is  void,  and  for  that  reason  should  not  be  re- 
formed or  enforced,  and  this  because  —  first,  plaintiff  was 
a  mortgagee  of  the  property  in  name  only,  and  that  the 
mortgage  and  the  note  secured  thereby  at  all  times  be- 
longed to  and  were  the  property  of  the  First  National 
Bank  of  Le  Mars;  second,  plaintiff,  in  making  proof  of 
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loss  after  the  fire,  swore  falsely,  in  that  therein, the  state- 
ment was  made  by  him  under  oath  that  the  properly  be- 
longed to  him  as  mortgagee,  and  no  other  person  had  any 
interest  therein  except  Baron  Bros.'  equity  as  mortgagors, 
whereas  in  fact  the  mortgage  and  the  note  secured  thereby 
was  the  sole  property  of  said  bank.     Neither  contention,  as 
thus  made,  can  be.  sustained.     As  to  the  first,  the  record 
does  not  disclose  that  any  statement  was  made  by  plaintiff 
as  to  his  interest  in  the  properly,  save  that  which  was  orally 
made  to  Koehler  at  the  time  the  issuance  of  the  original 
policy  was  arranged  for.     He  then  declared  truly  that  his 
interest  was  that  of  a  mortgagee.     We  need  not  stop  to  con- 
sider what  might  have  been  the  effect  had  he  been  called 
upon  for  a  more  specific  statement,  and  had  given  answers 
that  were  untrue.     As  to  the  second,  it  appears  that  of  the 
moneys  of  the  First  National  Bank,  Dalton,  its  president  and 
manager,  advanced  to  Sammis,  as  assignee,  a  sufficient  sum  to 
enable  him  to  settle  with  the  general  creditors  of  Baron  Bros. 
That  this  was  done  pursuant  to  an  arrangement  with  said 
firm  cannot  be  doubted,  although  we  are  not  advised  as  to 
the  details.     As  a  part  of  the  arrangement  it  was  contem- 
plated that  a  mortgage  should  be  executed  by  said  firm  to 
secure  such  advancement,  and  accordingly  Sammis,  acting  for 
Dalton,  took  the  note  for  $9,500  and  tiie  moi^tgage  to  secure 
the  same,  which  he  al  once  thereafter  assigned  to  Dalton. 
'  It  is  contended  by  counsel  for  appellant  that  this  note  cov- 
ered  not  only  the  money  advanced,  but  the  balance  due  on 
the  Johnson  note,  held  by  the  bank.     It  is  true  that  in  the  re- 
ply some  language  is  used  indicating  such  to  be  the  fact.     The 
evidence,  however,  shows  the  truth  to  be  otherwise.     Now, 
Dalton  took  and  continued  in  possession  of  the  goods  in  his 
own  name,  and  Sammis,  and  afterwards  one  Shaffer,  con- 
tinuously acted  as  his   agents  in  conducting  the  business 
and  in  accounting  to  him  for  the  proceeds.     It  is  undoubtedly 
true  that  Dalton  regarded  the  bank  as  having  a  beneficial  in- 
terest in  the  note  and  mortgage ;  indeed,  he  testified  that  he 
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was  acting  in  the  interests  of  the  bank,  and  the  note  and 
mortgage  were  deposited  in  the  bank.     It  does  not  appear, 
however,  that  any  formal  transfer  thereof  was  ever  made 
by  him.     This,  in  substance,  was  the  fact  situation  under 
which  Dalton  verified  the  proofs  of  loss.     Therefrom  this 
question  arises:     Was  the  oath  nmde  by  Dalton   a  false 
one,  and,  if  so,  was  it  so  far  material  in  character  that 
a  forfeiture  of  all  rights  under  the  policy  should  be  imposed 
by  a  court  sitting  in  equity  ?     Going  back  to  the  beginning, 
and  to  get  at  the  relations  between  Dalton  and  the  bank,  it 
may  be  assumed  that  the  former  had  the  right  to  loan  the 
moneys  of  the  latter.     It  cannot  be  assumed  that  he  had  the 
rigfit  to  loan  such  moneys  and  take  the  securities  in  his  own 
name.     This  he  did,  however,  and  accordingly  we  have  Dal- 
ton with  the  securities  and  the  bank  with  nothing  to  evidence 
the  disposition  of  its  money.     We  may  concede  that  the  bank 
could  have  demanded  an  accounting,  or  could  have  required 
an  absolute  transfer  to  it  of  the  securities.     It  did  not  do 
so,  and  from  this  but  one  conclusion  can  follow:  that  the 
bank  was  willing  to  look  to  Dalton  for  an  ultimate  accounting, 
and  Dalton  was  willing  to  personally  assume  all  responsibility 
for  the  amount  of  the  money  thus  taken  and  loaned.     Even 
if  the  meager  statement  of  facts  which  the  record  presents 
would  enable  us  to  do  so,  we  should  not  feel  compelled  to 
enter  upon  a  precise  definition  of  the  legal  relations  existing 
between  Dalton  and  the  bank  —  whether  of  debtor  and  cred- 
itor,  agent  and  principal,  or  trustee  and  cestui  qvj&  trust. 
It  is  sufficient  to  say  that  in  either  relation,  keeping  in  mind 
the  fact  that  he  was  in  possession,  he  had  the  right  to  insure 
the  property  in  his  own  name,  and,  the  bank  offering  no 
mterference,  he  could  collect  the  proceeds  in  case  of  loss. 
CaHer  v.  Insurance  Co.,  12  Iowa,  287 ;  Strong  v.  Insurwnce 
Co.,  20  Am.  Dec  515 ;  Riggs  v.  Insurance  Co.,  125  N.  T.  7 
(26  N.  E.  1058;  10  L.  R.  A.  684;  21  Am.  St  Eep.  720) ; 
Roberts  v.  Insurance  Co.,  165  Pa.  55   (30  Atl.  Rop.  450; 
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44  Am.  St.  Rep.  642)  ;  May  on  Insurance  (2d  Ed.),  section 
80;  13  Am.  &  Eng.  Enc.  of  Law,  177,  217. 

It  is  well  settled  that  a  false  statement  in  proofs  of 
loss  cannot  be  made  available  as  a  defense  in  any  event 
unless  shown  to  have  been  made  with  intent  to  deceive,  and 

that  prejudice  resulted.  There  was  no  at- 
faisc'^tau-^*'  tempt  to  make  proof  in  such  re&peots  in  the 
men ,  in  en .   jj^^^^^^^    ^^^^     MvUcr    V.    Iftsuromce    Co,,    31 

Iowa,  216;  Carey  v.  Insurance  Co.,  97  Iowa,  619;  Erb 
V.  Insurance  Co,,  98  Iowa,  606;  Huston  v.  In^uiraaice  Co., 
100  Iowa,  402.  Moreover,  the  defendant  knew  before  the 
trial  of  the  relations  between  Dalton  and  the  bank.  Had  it 
been  apprehensive  of  any  conflict  of  in-terest  between  them  by 
which  its  rights  could  be  affected  in  any  way,  a  simple  notice 
to  the  bank  would  have  required  it  to  come  in  and  assert  any 
rights  it  might  have,  or  forever  after  hold  its  peace. 

IV.     Next  in  order  we  have  the  contention  by  appellant 

that  at  the  time  of  the  fire  Dalton  had  no  further  interest 

in  the  property  insured,  for  that  the  debt  secured  by  his 

6  Insurance-      Hiortgagc  had  been  fuUy  paid.     We  are  not 

monga«c^  in  ^dviscd  as  to  the  precise  terms  of  the  mort- 

possession.      ^^^      j^  ^^^   ^^^^   providcd    that  the   lien. 

thereof  should  attach  to  goods  subsequently  acquired,  or  it 
may  not  have  so  provided.  Be  the  fact  as  it  may,  we  think 
it  immaterial.  It  is  reasonably  certain  that  the  course  pur- 
sued whereby  Sammis,  acting  for  Dalton,  used  the  sale  pro- 
ceeds to  pay  expenses  and  to  replenish  the  stock  from  time 
to  time  was  known  to  and  acquiesced  in  by  Baron  Bros. 
In  the  absence  of  a  complaint  by  creditors  or  Henholders,  we 
see  no  reason  why  the  parties  in  interest  might  not  agree 
that,  instead  of  strict  foreclosure  proceedings  being  resorted 
to,  the  store  should  be  maintained  as  a  going  concern,  the 
net  proceeds  to  be  applied  in  extinguishment  of  the  mort- 
gage liens.  As  the  defendant  company  wrote  its  policy  to 
secure  the  interest  of  the  mortgagee  in  possession,  and  made 
no  requirement  as  to  foreclosure,  we  are  unable  to  discover 
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any  grounds  for  complaint  upon  its  part.  There  are  several 
reasons  why  it  ought  not  to  be  heard  to  eomplain.  It  wrote 
the  policy  for  a  year,  and  then  renewed  it  for  another  year, 
thus  indicating  that  it  expected  the  store  to  continue  as  a 
going  concern*  The  value  of  the  goods  on  hand  was  at  all 
times  largely  in  excess  of  the  insurance  carried,  and  at  the 
time  of  the  fire  such  value  amounted  to  about  $20,000.  There 
was  nothing  in  the  situation  or  course  of  proceeding  that 
could  in  any  way  increase  the  hazard  or  otherwise  affect 
the  risk.     There  is  no  showing  of  deceit,  fraud,  or  prejudice. 

A  word  now  as  to  the  Johnson  mortgage.  As  we  think, 
such  mortgage  interest  was  not  covered  by  the  poUcy  in 
suit.  In  respect  thereof  plaintiff  was  not  mortgagee,  and  it 
is  contended  that  he  had  no  insurable  interest.  This  seems 
to  have  been  the  thought  of  counsel  for  plaintiff  also,  as  in 
the  petition  in  this  action  the  mortgage  to  Dalton  is  alone 
mentioned  as  forming  the  basis  of  the  action.  As  we  have 
seen,  the  clothing  stock  was  transferred  to  the  general  store, 
and,  in  the  absence  of  proof  to  the  contrary,  we  will  assume 
that  the  net  proceeds  from  sales  thereof  were  applied  in 
payment  of  the  debt  to  the  bank,  as  the  net  proceeds  from 
general  stock  sales  were  applied  on  the  Dalton  note.  At  the 
time  of  the  trial  Dalton  testified  that  the  balance  due  on  the 
bank  note  was  $1,322.45;  that  on  the  note  held  by  him 
the  unpaid  balance  was  $10,989.60.  As  related  to  the  mat- 
ters referred  to  in  this  paragraph,  the  cases  of  Edwards  v. 
CottreU,  43  Iowa,  194,  and  Robins(m  v.  Oray,  90  Iowa,  699, 
and  other  like  cases,  cited  by  counsel  for  appellant,  have  no 
application.  We  may  concede  that  in  general,  where  a  mort- 
gagee takes  possession,  and  thereafter  sells  from  the  mort- 
gaged property,  the  money  or  proceeds  coming  into  his  hands 
operates  eo  instante  to  satisfy  pro  tanio  the  mortgage  debt. 
But  it  is  otherwise  where  consent  is  given,  and  such  is  the 
case  with  which  we  have  to  deal. 

V.  Other  matters  of  contention  presented  in  argument 
are  sufficiently  referred  to  in  the  foregoing  paragraphs,  and 
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may  be  regarded  as  disposed  of  by  what  is  there  gaid.  We 
are  unable  to  agree  with  the  trial  court  as  to  the  amount  for 
which  plaintiff  should  have  judgment,  due,  perhaps,  to  some 
confusion  in  the  record  in  respect  of  the  exact  total  amoimt  of 
insurance  in  force  at  the  time  of  the  fire.  The  case  is  there- 
fore ordered  remanded  to  the  trial  court,  with  instructions  to 
make  ascertainment  of  the  amount  for  which,  under  this 
opinion,  and  in  accordance  with  the  facts,  plaintiff  is  entitled 
to  judgment,  and  correct  the  decree  as  may  be  found  neces- 
sary.    In  all  other  respects  the  decree  is  affirmed. 


fi39  693  F.  B.  Habeington  V.  lowA  Centbax  Railway  Co., 

fUl    601  /^  * 

ui_oo2  Appellant 

V 

Street  obstructions:    damagbs.    Where  a   railroad   embankment  ob- 

1  structs  a  street  affording  access  to  business  property  which  has 
not  been  vacated,  the  owner  is  entitled  to  damages  for  deprecia- 
tion in  the  value  of  his  property  caused  thereby. 

Vacation  of  streets:  title.    Under   Code,   section   751,   the   vacation 

2  of  a  street  by  a  city  does  not  revest  the  title  thereto  in  the  abut- 
ting owner,  but  it  remains  in  the  city  and  may  be  disposed  of 
for  other  purposes. 

Vacation  for  railway  purposes:    damages.    Where  a  street  has  been 

3  vacated  by  the  city  for  railway  purposes,  one  whose  property  has 
been  injured  by  the  construction  of  the  road  cannot  recover  dam- 
aged of  the  railway  company. 

Vacation    ordinances:    construction.    The   provisions    of   an    ordi- 

4  nance  intended  to  vacate  portions  of  certain  streets  are  construed 
and  held  sufficient  to  effect  that  purpose,  although  providing  that 
upon  abandonment  by  the  company,  the  title  shall  revest  in  the 
city. 

Appeal  from  Mahaska  District  Court. —  Hon.  Byeon  W. 

Preston,  Judge. 

Fbiday,  Januaby  13,  1905. 
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Action  to  recover  damages  to  property  by  reason  of 
the  obstruction  of  a  street  by  the  defendant.  Verdict  and 
judgment  for  plaintiff.     Defendant  appeals. —  Reversed. 

Oeorge  W.  S^evers  and  /.  0.  Malcolm,  for  appellant 
Davis  &  Orris  and  McCoy  &  McCoy,  for  appellee. 

.  McClain,  J. —  Plaintiff's  premises,  used  for  manufac- 
turing purposes,  front  on  Second  avenue^  in  the  city  of  Os- 
kaloosa,  and  are  about  one  hundred  and  fifty  feet  distant  from 

Kossuth  street,  which  runs  north  and  south 
''|E¥""     and  crosses  Second  avenue  at  a  right  angle.     In 

1870  the  city  granted  to  the  Central  Hailway 
Company  of  Iowa  the  right  to  lay  its  tracks  over  ^nd  along 
Kossuth  street  and  across  any  streets  or  alleys  intersecting 
that  street,  and  this  right  was  exercised  and  enjoyed  by 
that  railroad  company  and  the  defendant,  its  successor  in 
interest,  by  constructing  and  maintaining  a  track  along  Kos- 
suth street  as  far  south  as  the  intersection  of  Second  avenue, 
until  1897,  when  by  ordinance  Kossuth  street,  and  the  por- 
tion of  Second  avenue  intersecting  it,  and  portions  of  other 
streets  were  vacated  to  the  defendant,  with  the  provision 
that  when  defendant  should  cease  using  the  streets  vacated 
for  railroad  purposes  all  right  and  title  thereto  should  again 
become  vested  in  the  city,  as  before  the  passage  of  the  or- 
dinance. Thereupon  defendant  erected  an  embankment  at 
the  intersection  of  Kossuth  street  and  Second  avenue,  which, 
as  plaintiff  claims,  has  diminished  the  value  of  her  premises 
by  cutting  off  access  thereto  from  the  direction  of  Kossuth 
street  along  Second  avenue.  No  doubt,  if  Kossuth  street  and 
the  portion  of  Second  avenue  intersecting  it  had  not  been 
vacated,  plaintiff,  showing  special  damage  by  reason  of  the 
obstruction  of  a  street  affording  access  to  her  property  used 
for  business  purposes,  would  have  the  right  to  recover  as 
damages  the  depreciation  in  the  value  of  her  property  due 
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to  the  obstruction  of  the  street,  if  such  obstruction  was  shown. 
Park  V.  C,  &  S.  W.  R.  Co.^  43  Iowa,  436;  Dmry  v.  Iowa 
Central  R.  Co.,  113  Iowa,  716. 

But  the  city  had  the  right  to  vacate  the  portions  of  the 
streets  refeired  to  (see  Code,  section  751),  and  on  such  va- 
cation the  title  to  the  portions  of  land  formerly  occupied  by 

the  streets  did  not  revest  in  the  abutting  owners, 
^strj«m7°  uticf  but  remained  in  the  city,  and  such  portions 

could  be'  disposed  of  for  other  purposes. 
MarshaMtovm  v.  Forruey,  61  Iowa,  578;  WilUams  v.  Carey, 
73  Iowa,  194 ;  Burlington,  Oas  Light  Co,  v,  Burlington  C.  R. 
(&  N.  R.  Co.,  91  Iowa,  470 ;  McLachlan  v.  Town  of  Gra/y, 
105  Iowa,  259;  Lake  City  v.  FuOcerson,  122  Iowa,  569; 
Barr  v.  Oskaloosa,  45  Iowa,  275 ;  Code,  section  883. 

We  need  not  discuss  the  validity  of  the  ordinance  va- 
cating the  portions  of  the  streets,  for  no  question  of  that 
kind  is  raised.     Plaintiff  CQuld,   no   doubt,  have  had  the 

action  of  the  city  in  vacating  Kossuth  street^ 
railway'fue*   and  thereby  cutting  off  access  to  her  premises 

along  Second  avenue  from  that  direction,  re- 
viewed in  a  proper  proceeding,  and  could  have  had  relief 
as  against  the  city  if  it  was  improper;  but  she  cannot  re- 
cover against  the  defendant  for  the  use  of  the  street  after 
its  vacation  in  such  way  as  to.  merely  obstruct  travel  thereon. 
Barr  v.  Oskaloosa,  45  Iowa,  275.  That  a  vacated  street  may 
be  appropriated  by  the  city  to  railroad  or  other  purposes 
inconsistent  with  its  further  use  for  public  travel  has  been 
settled  beyond  controversy.  MarshalUotvn  v.  Forney,  61 
Iowa,  578 ;  Spitzer  v.  Ruruyan,  113  Iowa,  619. 

The  real  contention  of  counsel  for  plaintiff  seems  to 
be  that  the  ordinance  passed  in  1897  did  not  purport  to  va- 
cate the  street,  but  only  to  give  the  defendant  the  right  to 

use  the  street  for  railway  purposes;  but  the 

DmANcw:  *^*   language  of  the  title  and  body  of  the  ordinance 

^    *  "*    is  susceptible  of  no  other  construction  than  that 

the  portions  of  streets  referred  to  therein  were  vacated  and 
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given  to  the  defendant  for  its  exclusive  use.  It  seems  to 
us  iminaterial  for  present  purposes  that  the  fact  of  vacation 
and  the  purposes  to  which  the  vacated  portions  of  streets  are 
appropriated  is  expressed  in  one  sentence.  The  language  of 
the  enacting  clause  of  the  ordinance  is  that  the  portions  of 
the  streets  described  "  are  hereby  vacated  to  the  Iowa  Cen- 
tral Railway  Company,"  and  the  purpose  and  effect  of  the 
ordinance  is  not  otherwise  stated  or  explained.  The  proviso 
that  the  title  to  the  portions  of  streets  vacated  shall  again 
become  vested  in  the  city  when  the  railway  company  shall 
oease  to  use  them  for  railroad  purposes  is  merely  a  condition 
subsequent,  and  has  no  bearing  in  explaining  the  present 
purpose  and  effect  of  the  ordinance.  That  which  would  have 
been  an  improppr  use  of  the  portions  of  the  streets  in  ques- 
tion had  they  never  been  vacated  for  public  use,  and  would 
have  constituted  a  nuisance  for  which  plaintiff  might  recover 
damages,  cannot  be  the  basis  of  a  cause  of  action  against  the 
defendant  in  view  of  the  fact  that  such  portions  of  streets 
are  no  longer  subject  to  use  as  parts  of  public  highways. 

As  we  reach  the  conclusion  that  plaintiff  has  made  out 
no  cause  of  action  against  the  defendant,  it  is  unnecessary  to 
discuss  the  errors  relied  upon  in  instructions  to  the  jury  as 
to  measure  of  damages. 

The  judgment  of  the  trial  court  is  reversed. 


Grace  Hoon,  Appellant,  ^v.  Rxren  Hoon,  Appellee. 

Statute  of  ffauds:    express  trust.    An   express  trust  arising  from 

1  placing  the  title  to  real  property  in  a  son  for  the  benefit  of  the 
father  can  only  be  established  by  documentary  evidence. 

Advancements:    trusts:    pleadings.    As   between  parent  and   child 

2  a  conveyance  of  real  property  is  presumed  to  be  an  advancement; 
but  this  presumption  may  be  overcome  by  clear  and  satisfactory 
proof  showing  a  trust;  but  to  admit  proof  of  a  trust  the  facts 
relied  upon  must  be  pleaded. 
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Fraud:    pleadings.    Fraud  cannot  be  pleaded  in  genera]  terms,  but 
3    the  facts  relied  upon  must  be  stated. 

Appeal  from  Cedar  District  Covrt. —  Hon.  W.  G.  Thomp- 
son, Judge. 

Saturday,  January  14,  1905. 

0 

Action  in  equity  to  declare  a  trust  in  favor  of  plaintiff 
in  certain  real  estate.  Demurrer  to  petition  sustained,  and 
plaintiff  appeals. —  Affirmed, 

Wright,  Leech  &  Wright,  for  appellant 

France  <&  RoweU,  for  appellee. 

Weaver,  J. —  The  petitioner  states  that  her  father,  Silas 
Hoon,  died,  leaving  a  will,  by  which  his  property  and  estate 
were  to  be  divided  equally  between  herself  and  her  brother, 
the  defendant.  She  further  states  that  at  the  time  of  his 
death  the  said  testator  had  no  property  or  estate  except  a 
certain  lot  in  Tipton  of  the  value  of  $1,000.  This  property, 
she  says,  was  purchased  with  the  proceeds  of  other  property 
formerly  owned  by  her  father,  and  that  in  taking  the  convey- 
ance thereof  the  deed  was  made  to  the  defendant,  Rush 
Hoon.  It  is  further  averred  that  the  deed,  though  absolute 
in  form,  was  in  fact  held  by  defendant  in  trust  for  the  benefit 
of  her  said  father,  and  was  so  recognized  in  his  lifetime.  By 
a  separate  paragraph  of  the  petition  it  is  further  alleged 
that  the  "  deed  is  a  fraud,  and  was  procured  fraudulently, 
without  the  knowledge  of  Silas  Hoon,  who  supposed  up  to 
the  time  of  his  death  that  the  record  title  was  in  himself." 

The  ruling  of  the  trial  court  is  sustainable  on  several 
grounds. 

I.  Taking  the  petition  as  a  whole,  it  seems  to  predicate 
plaintiff's  action  upon  an  express  trust,  pursuant  to  which 
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Kush  Hoon  took  and  held  the  title  to  the  lot  in  controversy 

for  the  nse  and  benefit  of  his  father.    The  trust, 

1.  Statute  of  .,. 

piAtiDs:  ex-     if  one  ever  existed,  is  not  shown  by  the  deed  to 

press  trust.  '  *' 

the  alleged  tnistee,  nor  by  any  other  instrument 
in  writing,  and,  in  the  absence  of  such  documentary  evidence, 
an  express  trust  cannot  be  established.     Code,  section  2918. 

II.  There  is  no  allegation  of  facts  which  would  create 
a  resulting  tnjst  in  favor  of  Silas  Hoon.  It  may  be  admitted 
that  the  "  money  of  Silas  Hoon  paid  for  the  property,"  but 

a.  Advance-        ^^*  ^^^*  ^^^®  ^^*  ^^  itsclf  indicate  the  existence 
S^V  of  such  a  trust ;  and  this  is  especially  true  when 

^  *"'  we  note  that  the  grantee  named  in -the  deed  is 
the  child  of  the  Silas  Hoon  whose  money  is  alleged  to  have 
paid  for  the  lot.  As  between  parent  and  dbild,  such  a  con- 
veyance is  presumed  to  be  a  gift  or  advancement  McOlm- 
lock  V,  Loisseau,  31  W.  Va.  865  (2  L.  R  A.  816),  and  cases 
cited  in  note  thereto ;  Andretus  v.  Oxley,  38  Iowa,  578 ;  Mc- 
Gmnis  v.  EdgeU,  39  Iowa,  419. 

This  presumption  is  not  conclusive,  Cotton  v.  Wood,  25 
Iowa,  43,  and  may  be  overcome  by  clear  and  satisfactory 
proof ;  but  to  permit  the  introduction  of  such  proof  the  party 
asserting  the  trust  must  plead  something  more  than  the  fact 
that  the  parent's  money  paid  for  the  land  while  the  deed 
was  made  to  the  child.  In  other  words,  he  must  allege  the 
facts  on  which  he  relies  to  overcome  the  presumption  to  which 
the  matters  just  stated  give  rise. 

III.  Neither  is  there  any  allegation  of  fraud  from 
which  the  law  will  raise  a  constructive  trust.  The  statement 
that  the  deed  was  "  fraudulently  executed,  and  in  fraud  of 
3.  Feaud:  plead-  *^®  ^^^^  Silas  Hoon,"  and  that  the  "  deed  is  a 

"***•  fraud,   and  was  procured  fraudulently,''  con- 

tains no  allegation  of  issuable  fact.  It  is  not  sufficient  to 
plead  fraud  in  general  terms,  ^nd,  if  the  pleading  does  not 
state  the  specific  acts  or  facts  relied  upon  as  constituting 
fraud,  a  demurrer  thereto  will  be  sustained.  Mills  v,  Col- 
lins, 67  Iowa,  164;  Encydopsedia  Pleading  and  Practice, 
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volume  9,  697.  In  this  respect  the  plaintiflPs  petition  is 
plainly  deficient. 

The  question  of  the  effect  of  the  statute  of  limitations 
is  also  discussed  by  counsel,  but  the  conclusion  we  have 
reached  upon  other  questions  raised  by  the  appeal  makes  it 
unnecessary  for  us  to  consider  it. 

The  demurrer  was  correctly  sustained,  and  the  judgment 
appealed  from  i's  affirmed. 


j,^~-^  Frank  Bsbkbt,  Plaintiff,  v.  W.  G.  Thompson,  Judge,  De- 

!^_J^  FENBANT,  and  E.  LbfebuBiE  and  Sons,  Appellants. 

Re-taxation  of  costs:     jxmisDicriON  op  lower  court.    The  right  to 

1  recover  .costs  is  to  be  determined  by  the  judgment,  and  during 
the  pendency  of  an  appeal  the  district  court  has  no  jurisdiction  to 
modify  or  correct  the  same,  and  generally  has  no  authority  in  an 
equity  action  to  pass  upon  a  motion  to  re-tax  after  an  appeal 
has  been  taken. 

Same.    The  district  court  has  no  jurisdiction  to  tax  the  costs   of 

2  printing  an  appeal  or  the  fees  of  the  clerk  of  the  supreme  court. 

Taxation  of  costs:    expense  of  transcript.    The  expense  of  pre- 

3  paring  a  translation  of  the  shorthand  reporter's  notes  for  use  on 
appeal  should  ordinarily  be  taxed  by  the  appellate  court;  and  so 
long  as  the  case  is  pending  on  appeal  the  district  court  has  no 
jurisdiction  to  tax  any  costs  which  may  be  taxed  in  the  supreme 
court 

Certiorari:    taxation  of  costs.    Where  the  trial  court  is  without  ju- 

4  risdiction  or  acts  illegally  in  the  taxation  of  costs,  its  rulings  may 
.    be  reviewed  on  certiorari, 

m 

Saturday,  Januaby  14,  1905. 

Original  proceedings  by  certiorari  to  review  the  action 
of  the  defendant  judge  in  taxing  the  costs  of  a  translation  of 
the  short-hand  reporter's  notes  for  an  appeal  to  the  plaintiff. 
—  Annulled. 
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Bead  &  Read,  for  plaintiff. 
Voris  &  Haas  and  C.  T,  Jones,  for  defendants, 

Dkbmer,  J. —  This  proceeding  grew  out  of  the  case  of 
Berkey  v.  Lefebure,  125  Iowa,  76.  An  opinion  was  filed  in 
that  case  affirming  the  judgment  of  the  court  below  in  favor 
of  plaintiff,  Berkey,  save  as  to  a  modification  of  the  amount 
of  recovery  to  the  extent  of  $51.  Pursuant  to  the  opin- 
ion rendered,  the  clerk  of  this  court  taxed  all  the  costs,  to 
the  plaintiff.  Thereupon,  and  upon  June  13,  1904,  plaintiff 
filed  a  motion  to  retax  all  costs  in  this  court  to  the  defendants 
and  appellants.  That  motion  was  sustained.  On  June  7, 
1904,  plaintiff  gave  notice  of  intention  to  file  a  petition  for 
rehearing,  and  this  was  followed  in  due  iteason  by  a  petition. 
After  the  ruling  on  the  motion  to  retax  costs  was  made,  a 
procedendo  was  inadvertently  issued  to  the  district  court, 
whidi  was  filed  therein  June  14th.  This  should  not  have 
been  done,  on  account  of  the  pendency  of  the  petition  for 
a  rehearing.  On  June  15,  1904,  defendants  in  the  main  suit 
filed  a  motion  in  the  district  court  asking  that  the  costs  of  the 
transcript  of  the  shorthand  reporter's  notes  and  certain  other 
items  of  cost  be  taxed  to  the  plaintiff.  To  this  plaintiff 
appeared,  and  filed  a  resistance,  and  affirmatively  asked  the 
taxation  of  certain  costs  in  his  favor.  In  this  resistance 
plaintiff  challenged  the  jurisdiction  of  the  district  court  to 
make  any  .order  with  reference  to  the  costs  of  the  shorthand 
reporter's  transcript,  and  pleaded  the  ruling  of  this  court  in 
passing  upon  the  motion  to  retax  as  a  bar.  After,  hearing 
the  motion  to  retax,  the  trial  court  made  an  order  taxing 
the  costs  of  the  translation  of  the  notes  to  plaintiff,  and 
sustained  the  other  division  of  the  motion  to  retax  in  part 
only.  A  writ  of  certiorari  was  issued  from  this  court  to 
review  the  action  of  the  district  court  in  taxing  the  costs  of 
the  translation  of  the  shorthand  reporter's  notes  to  the  plains 
tiff. 


I 
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Conceding  arguendo  that,  notwithstanding  an  appeal  to 
this  court  which  does  not  question  the  general  order  for  the 
payment  of  costs,  the  district  court  has  jurisdiction  to  enter- 
i.  RiTAXATioH  OP  ^^^  ^  simple  motion  to  retax,  which  involves 
d?Soii  ^of"*'  nothing  but  a  mistake  of  the  clerk,  due  to 
lower  court.  QmiggjQn  ^^j.  miscalculation,  yet  the  right  to  re- 
cover costs  is  determined  by  the  judgment,  and  so  long  as  the 
appeal  is  pending  the  district  court  has  no  jurisdiction 
to  modify  or  correct  the  same ;  nor,  as  a  general  rule,  has  the 
district  court  any  jurisdiction  or  authority  in  an  equity  case, 
after  an  appeal  to  this  court,  to  pass  upon  a  motion  to  retax. 
Levi  V.  Karrick,  15  Iowa,  444. 

But  there  are  certain  items  of  cost  over  which  the  dis- 
trict court  has  no  jurisdiction.     It  cannot  in  any  manner 

control  costs  to  be  taxed  in  this  court.     It  has 

no  jurisdiction  over  the  costs  of  printing,  or  of 

the  fees  of  the  clerk  of  this  court.     To  so  hold  would  result 

in  an  unseemly  conflict  of  authority,  which  must  at  all  times 

be  avoided. 

Defendants  concede  in  their  motion  that  a  translation 
of  the  shorthand  reporter's  notes  was  necessary  to  the  presen- 
tation of  their  appeal,  and  that  it  was  not  needed  for  any 
8.  Taxation  ot    ^^^^^  purpose.     After  the  Same  was  prepared, 
pense'o?^       and  uscd  ^pon  the  appeal,  and  the  case  had  been 
''*°**^'*       determined,  this  court  adjudged  that  all  costs  of 
the  appeal  should  be  paid  by  the  defendants,  notwithstand- 
ing the  slight  modification  of  the  judgment  in  their  favor. 
True,  the  expense  of  the  translation  was  not  among  the  items 
taxed  by  the  clerk  of  this  court,  but  there  is  no  authority  for 
taxing  it  in  the  district  court  under  such  a  state  of  facts  as 
here  appear.     Code,  sections  3875,  4142.     Defendants  were 
notified  of  plaintiffs  motion  in  this  court  to  retax,  and  were 
advised  of  the  ruling  thereon.     Indeed,  the  certificate  of  the 
clerk  of  this  court  which  was  returned  to  the  district  court 
showed  that  the  costs  were,  upon  motion  to  retax,  taxed  to 
the  defendants.     That  tne  expense  of  procuring  a  translation 
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of  the  shorthand  reporter's  notes  should  ordinarily  be  taxed 
in  this  court,  is  directly  decided  in  Palmer  v.  Palmer,  97 
Iowa,  454.  See,  also,  section  104  of  the  rules  of  practice  of 
this  court  At  any  rate,  so  long  as  the  cause  is  pending  in 
this  court,  as  this  one  was,  in  virtue  of  the  notice  of  and  the 
petition  for  a  rehearing,  the  district  court  had  no  jurisdiction 
over  costs  which  might  be  taxed  here.  Code,  sections  3875, 
4142,  and  rule  104,  supra.  Moreover,  this  court  had  already 
determined  that  all  costs  of  the  appeal,  which,  of  course, 
included  all  costs  that  might  properly  be  taxed  here,  should 
be  paid  by  defendants,  and,  if  the  rule  contended  for  by  them 
should  gain  a  foothold,  we  would  lose  all  control  over  the  tax- 
ation of  costs  in  this  court,  and  parties  might  relitigate  that 
issue  after  appeal  and  order  here.  This,  of  course,  cannot 
be  correct  practice. 

But  it  is  said  that,  as  the  district  court  had  jurisdiction 
to  act  on  part  of  the  motion,  its  ruling  on  the  item  now  in 
controversy  cannot  be  selected  out  and  made  ground  for  the 

issuance  of  a  writ  of  certiorari;  that  appeal  is 

taxation  of     the  Only  proper  remedy.     An  examination  of 

the  record  discloses  that  defendants'  motion  in 

^e   district  court  was  in  two  parts  —  one  to  tax  the  costs 

01  the  translation  of  the  shorthand  reporter's  notes,  to  which 

"lo  objections  noted  were  filed ;  and  the  other  to  retax  cer- 

^^'i   items.     The  two  parts  were  separate  and  distinct,  were 

oottoxned  on  distinct  and  different  grounds,   and  were,  in 

effect,  separate  motions.     Of  one  we  may  assume  the  district 

^^^rt    had  jurisdiction,  but  of  the  other  it  manifestly  did 

not  Have.     No  complaint  is  made  of  the  ruling  on  that  part 

01  the  motion  to  retax,  and  we  have  no  occasion  to  consider 

its  correctness.     The  part  wherein  the  court  was  asked  to 

tax  coats  was  not  within  the  jurisdiction  of  the  trial  court. 

v)i  course,  the  question  of  jurisdiction  may  in  many  cases 

"®  Raised  by  appeal,  but  such  remedy  is  not  exclusive.     If 

ui^  trial  court  ha#no  jurisdiction,  or  it  has  acted  illegally,* 
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its  rulings  may  be  coifrected  on  certiorari.     Porter  v.  Butter- 
field,  116  Iowa,  725. 

Assuming,  however,  for  the  purposes  of  the  case,  that 
the  trial  court  had  jurisdiction  of  the  motion  because  part 
of  it  was  proper  to  be  considered,  yet  in  overruling  the  action 
of  this  court  in  the  matter  of  taxing  the  costs  of  the  transcript 
it  acted  illegally,  and  its  ruling  thereon  may  be  reviewed 
by  certiorari.  One  may  not  select  one  merely  erroneous  rul- 
ing out  of  many,  and  have  it  reviewed  by  this  court  on  certi- 
orari, especially  where  there  is  a  plain,  speedy,  and  adequate 
remedy  by  appeal;  but  where  tlje  motion  embraces  distinct 
parts,  upon  some  of  which  the  district  court  has  no  jurisdic- 
tion, or  upon  which  it  acts  illegally,  there  is  no  reason  why 
such  rulings  may  not  be  reviewed.  O'Hare  v.  Hempstead, 
21  Iowa,  33,  does  not  announce  a  contrary  doctrine.  Here 
there  is  no  dispute  as  to  the  facts,  no  conflict  of  evidence  to 
review,  nothing  but  a  question  as  to  the  power  and  authority 
of  the  court  to  act  in  the  premises.  Such  ruling  may  be 
reviewed  by  certiorari.  Edgar  v.  Greer,  14  Iowa,  211 ; 
Clary  v.  Hoagland,  5  Cal.  476.  The  trial  court  had  no  au- 
thority to  order  the  expense  of  the  translation  of  the  short- 
hand reporter's  notes  taxed  to  the  plaintiff,  as  it  was  without 
jurisdiction  over  this  part  of  the  motion.  Its  order  with  re- 
spect thereto  is  therefore  annulled  and  set  aside. —  Annulled. 


C.  L.  ScHiELE  v.  G.  F.  Thede,  Appellant. 

IM  ml         Justices  of  the  peace:    jurisdiction.    After  a  justice  of  the  peace 

'  1    has  made  an  order  finally  disposing  of  a  case  pending  before  him 

he  loses   jurisdiction,   and   the   parties   are   not   required   to  take 

notice  of  further  orders  entered  by  him  without  the  service  of  a 

new  notice  as  provided  by  law  restoring  his  jurisdiction. 

Void  judgment:     injunction.    Where   a   justice   erroneously   trans- 

2    fers  a  cause  to  the  district  court,  and  after  the  lapse  of  fourteen 

days  assumes  to  further  proceed  with  the  case  without. the  service 
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of  legal  notice,  a  judgment  subseqocntly  entered  by  him  is  void 
for  want  of  jurisdiction,  and  its  enforcement  may  be  enjoined 
without  a  showing  of  merits. 

Appeal  from  Cedar  District  Court. —  Hon.  B,  H.  Milleb, 

Judge. 

Saturday,  January  14,  1905. 

Action  to  enjoin  the  levy  of  an  execution  issued  out 
of  the  office  of  the  clerk  of  the  district  court  on  a  judgment 
of  a  justice  of  the  peace  in  favor  of  defendant  against  plain- 
tiff, a  transcript  of  which  has  been  filed  in  the  office  of  §aid 
clerk.  The  case  was  tried  on  an  agreed  statement  of  facts, 
and  a  decree  rendered  for  plaintiff,  from  which  defendant 
appeals. —  Affirmed. 

E.  M,  Warner  and  F.  J.  Casterline,  for  appellant* 
Wright,  Leech  &  Wright,  for  appellee. 

McClain,  J. —  The  justice  of  the  peace  rendering  the 
judgment  acquired  jurisdiction  of  the  case  by  change  of 
venue  from  another  justice,  and  when  the  case  was  reached 
for  trial  defendant  not  only  denied  the  plaintiff's  cause  of 
action,  which  was  for  $100,  and  therefore  within  the  justice's 
jurisdiction,  but  also  interpgsed  a  counterclaim  for  $268, 
an  amount  in  excess  of  the  justice's  jurisdiction.  Thereupon 
the  defendant  in  that  case  moved  the  justice  to  transmit  the 
cause  to  the  district  court  on  the  ground  that  the  amount  in 
controversy,  after  the  filing  of  the  counterclaim,  exceeded 
the  jurisdiction  of  the  justice,  and  precluded  him  from  pro- 
ceeding further.  The  justice  sustained  this  motion,  and 
made  a  proper  entry  of  his  action  on  his  docket.*  Fourteen 
days  afterward,  the  justice,  on  his  own  motion,  made  another 
entry  in  his  docket,  reciting  that  upon  further  consideration 
and  investigation  he  found  there  was  no  statutory  authority 
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for  transmitting  the  case  to  the  district  court  except  on  ap- 
peal, and  set  aside  his  former  entry,  and  entered  an  order 
overruling  the  motion  for  transfer ;  further  reciting  that  de- 
fendant's counterclaim,  to  the  extent  of  $100,  would  be  con- 
sidered, and  all  in  excess  of  that  stricken  out  The  entry 
further  recites  that  the  cause  is  set  for  trial  three  days  later, 
and  notice  thereof  mailed  to  defendant's  attorneys.  It  ap- 
pears from  the  agreed  statement  that  the  justice  on  the  date 
of  the  last  entry  did  send  to  the  attorneys  for  the  defendant 
in  the  case  a  letter  advising  them  of  this  ruling  and  of  the 
day  set  for  the  hearing,  and,  further,  that  on  the  day  thua 
set  the  cause  would  be  further  adjourned  for  three  days,  and 
that  on  the  date  thus  to  be  fixed  in  the  second  adjournment 
the  cause  would  be  heard.  It  further  appears  that  on  the 
date  of  the  entry  of  reinstatement  of  the  cause  the  justice  in 
person  notified  the  adult  son  of  defendant,  at  the  defendant's 
home,  of  his  action,  with  the  request  that  the  information  be 
communicated  to  the  defendant,  which  was  done.  On  the 
date  to  which  the  cause  was  first  adjourned  in  this  order  of 
reinstatement  another  entry  was  made  on  the  docket  that  it 
was  adjourned  for  three  days  further,  and  on  the  date  fixed 
in  this  last  adjournment,  which  was  the  date  indicated  in  the 
letter  to  defendant's  attorneys,  a  hearing  was  had,  and,  de- 
fendant not  appearing,  judgment  was  thereupon  rendered  for 
plaintiff  for  $100  and  costs.  This  is  the  judgment  recorded 
by  transcript  in  the  clerk's  office  on  which  the  execution  in- 
volved in  this  case  has  issued. 

With  reference  to  the  jurisdiction  of  the  justice  to 
further  proceed  in  the  case,  it  is  wholly  immaterial  whether 
or  not  the  entry  of  the  order  transferring  the  case  to  the 

district  court  was  erroneous.    The  justice  there- 

t.  JusncKS  OF  ,  .  •  • 

THE  peace:     by  did  make  a  final  disposition  of  the  proceed- 

ings  pending  before  him,  and  the  defendant  was 

not  called  upon  to  take  further  notice  of  any  orders  entei'ed 

by  the  justice  without  a  new  notice  restoring  the  jurisdiction 

of  the  justice  being  served  upon  him.     After  the  apparent 
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oonclusion  of  the  case  the  defendant  was  not  bound  to  antici- 
pate or  inform  himself  as  to  any  subsequent  proceedings, 
unless  they  were  in  some  way  authorized,  and  might  have, 
therefore,  been  anticipated  in  view  of  the  statutory  provisions 
as  to  practice  in  the  justices'  courts ;  nor  would  actual  infor- 
mation to  him  or  his  attorneys  of  the  proposed  unauthorized 
action  of  the  justice  make  it  incumbent  upon  him  to  appear 
in  further  proceedings.  We  have  so  held  as  to  proceedings 
in  a  court  of  record.     Perry  v.  Kaspcur,  113  Iowa,  268. 

The  reasoning  applies  with  even  greater  force  to  the 
decisions  of  a  justice  of  the  peace,  who  has  limited,  and  not 
general,  jurisdiction.     Therefore,  in  the  absence  of  any  legal 
9  Void  judo-      iiotice  requiring  the  defendant  to  further  ap- 
junctioii"       i)ear,  the  proceedings  of  the  justice  in  reinstatr 
mcnts.  jj^g  ^^  action,  setting  a  time  for  hearing,  and 

rendering  judgment  by  default  were  wholly  imauthorized. 
The  statutory  provisions  as  to  proceedings  in  justices'  courts 
contemplate  a  prompt  disposal  of  causes  pending  therein. 
The  justice  is  not  authorized  to  adjourn  the  proceedings  for 
a  period  of  more  than  three  days,  nor  to  make  more  than 
two  such  adjournments ;  the  only  exception  recognized  being 
an  adjournment  for  not  exceeding  sixty  days  on  the  applica- 
tion of  either  party,  based  on  a  showing  as  to  absence  of  wit- 
nesses. Code,  sections  4496,  4497.  It  is  true  that  we  held 
in  the  case  of  City  of  Cedar  Bapids  v.  Bali,  115  Iowa,  335, 
that  the  jurisdiction  of  the  justice  was  not  lost  by^mutual 
consent  of  the  parties  to  an  indefinite  continuance,  and  that 
thereafter  the  justice  might,  on  full  and  fair  notice  to  the 
parties,  proceed  to  try  the  case ;  but  the  rule  was  there  recog- 
nized that  an  adjournment  for  more  than  three  days  without 
the  consent  of  a  party  deprived  the  court  of  jurisdiption.  It 
is  evident  that  it  was  not  the  intention  of  the  Legislature,  in 
enacting  the  sections  relating*  to  practice  in  the  justices' 
courts,  nor  of  this  court  in  construing  these  sections,  that  a 
case,  should  be  hung  up  indefinitely  in  a  justice's  court  witl»- 
out  the  consent  of  a  party,  and  reinstated  at  the  justice's 
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option.  The  defendant  tefore  the  justice  of  the  peaoe  (plain- 
tiff in  this  action)  had  the  right  to  know  whether  he  was  in 
court  or  not,  and  when  an  order  was  made  which  terminated 
the  justice's  jurisdiction  (whether  rightful  or  wrongful  is 
immaterial)  he  had  the  right  to  ignore  further  proceedings^ 
save  as  they  were  authorized  by  law. 

As  the  judgment,  on  which  the  execution  sought  to  be 
enjoined  was  based,  was  rendered  without  any  jurisdiction 
whatever  on  the  part  of  the  justice,  it  was  not  necessary  for 
plaintiff  to  show  a  meritorious  defense  in  his  action  to  re- 
strain its  enforcement     Rotuiey  v.  Baugh,  33  Iowa,  201.  ' 

The  judgment  of  the  lower  court  is  affirmed. 


Janb  Barbbr  v.  Bbrnetta  Madbn,  Appellant. 

Settlement:    burden  of  proof.    The  burden  of  proof  on  an  issue  of 

1  settlement  pleaded  in  defense  to  an  action  for  services,  is  on  the 
defendant. 

New  triaL      It  is  not  error  to  deny  a  new  trial  on  the  ground  of  newly 

2  discovered  evidence,  where  the  witness  was  present  and  testified 
at  the  trial  and  his  statement  in  the  affidavit  relied  upon  in  support 
of  the  motion  is  denied. 

Reduction  of  verdict.    It  is  error  for  a  trial  court  to  reduce  a  ver- 

3  diet  and  enter  judgment  without  giving  the  party  against  whom 
it  is  to  be  entered  the  option  of  accepting  the  same  or  submitting 
to  a  new  trial. 


Appeal  from  Tama  District  Court, —  Hon.  Q.  W.  Burnham, 

Judge. 

Saturday,  January  14,  1905. 

Suit  to  recover  for  services  rendered  the  defendant 
Trial  to  a  jury,  and  a  verdict  for  the  plaintiff,  which  was 
reduced  by  the  court,  and  judgment  entered  thereon.  Both 
parties  appeal.     The  appeals  were  separately  docketed,  but 
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it  is  one  case,  and  they  will  both  be  disposed  of  in  this  opin- 
ion; the  defendant  being  designated  the  appellant. —  Re- 
versed. 

Caldwell  <&  Walters,  for  appellant. 
Strvble  &  Stiger,  for  appellee. 

ft 

Sherwin,  C.  J. —  The  plaintiff  sued  to  recover  the  rea- 
sonable value  of  her  services  for  nursing  and  caring  for  the 
defendant  during  a  period  of  nearly  two  years.  The  plain- 
tiff furnished  the  defendant  board  and  a  room  during  this 
time,  and  also  gave  her  such  personal  attention  as  was  re- 
quired by  her  condition.  There  was  an  agreement  between 
them  that  the  defendant  should  pay  $2.50  per  week,  the 
plaintiff  claiming  that  such  sum  was  for  board  and  room 
alone,  and  that  she  was  to  receive  additional  compensation 
for  her  care  and  nursing;  and  the  defendant  claiming  that 
the  sum  named  was  to  be  in  full  for  board,  room,  and  atten- 
tion. The  sum  agreed  on  was  paid  before  the  commence- 
ment of  this  suit^  and  no  question  relative  thereto  is  involved 
herein,  except  incidentally.  The  appellant's  most  strenuous 
.contention  is  that  there  should  have  been  a  directed  verdict 
for  her.  But  we  cannot  assent  to  this  proposition.  Aside 
from  the  fact  that  the  parties  made  several  settlements  during 
the  time,  the  evidence  was  quite  evenly  balanced  on  this 
question ;  and,  while  a  settlement  will  be  presumed  to  cover 
all  past  transactions,  the  presimiption  is  not  conclusive,  and 
the  plaintiff's  explanation  thereof  warranted  the  jury  in  find- 
ing as  it  did. 

The  court  properly  instructed  that  the  burden  was  on 
the  defendant  to  prove  the  settlement  pleaded.     The  existence 

of  the  presumption  to  which  we  have  referred 
bnrdcn  of  *    did  uot  change  the  burden  of  proof  from  the 

defendant  to  the  plaintiff.     It  remained  where  ^ 
it  was  originally,  and  was  only  aided  by  the  inconclusive  pre- 
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sumption*  The  plaintiff  did  not  admit  a  settlement  of  the 
claim  sued  on.  Had  she  done  so  there  would  have  been  an 
end  of  the  case  at  once,  and  all  through  the  trial  ihe  burden 
of  proving  that  such  claim  had  been  settled  was  on  the  de- 
fendant. Strictly  speaking,  the  burden  of  proof  never 
changes  from  one  party  to  another  during  the  trial.  The 
amount  of  proof  necessary  to  maintain  an  issue  may  be  les- 
sened by  presumptions  or  by  other  matters,  but  the  burden 
rests  on  the  same  party  all  of  the  time. 

There  was  no  abuse  of  discretion  in  refusing  the  appel- 
lant a  new  trial  on  the  ground  of  newly  discovered  evidence. 

Dr.  Allen  was  present  during  the  trial,  and  a 
witness  in  the  case.     The  statement  in  his  aflS- 
davit  relied  upon  by  the  appellant  is  flatly  contradicted  by 
the  plaintiff. 

Because  the  trial  court  concluded  that  the  verdict  was 
too  large  does  not  necessarily  prove  that  it  is  contrary  to  law. 
It  frequently  happens  that  a  trial  court  finds  verdicts  too 

large  to  meet  its  approval,   and  requires  the 

8.  Rbductiok   Of         ^  ,  ^^,  '  ,  ^ 

VERDICT.  party  to  remit  or  submit  to  a  new  trial,  and  this 

course  has  been  often  approved  when  it  appeared  that  the 
verdict  was  otherwise  right  The  verdict  was  for  $462.50. 
This  the  court  reduced  to  $300,  and  rendered  judgment 
therefor  without  giving  the  plaintiff  an  option  to  accept  that 
amount  or*  submit  to  a  new  trial.  This  was  error.  The 
plaintiff  was  entitled  to  the  finding  of  a  jury  as  to  the  amount 
due  her,  and  until  she  waived  that  right  the  court  had  no 
power  to  determine  the  question  or  to  change  the  verdict  to 
her  prejudice.  Brown  t?.  McLeish,  71  Iowa,  381 ;  Hudson 
V.  Applegate,  87  Iowa,  605.  Por  this  error  the  judgment 
must  be  reversed  on  the  plaintiff's  appeal.  We  shall  not, 
however,  render  a  judgment  on  the  verdict,  but  shall  remand 
the  case  to  the  district  court,  with  instructions  to  either  ren- 
der a  judgment  on  the  verdict  returned,  or  permit  the  plain- 
tiff to  elect  whether  she  will  take  a  judgment  for  $300  or  a 
new  triaL 
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On  the  plaintiff's  appeal  the  case  is  reversed  and  re- 
manded^ and  on  the  defendant's  appeal  it  is  affimied. 


R  C.  Nocks,  Appellee,  v.  The  Inoorpoeatbd  Toytn  of 

Whiting,  Appellant.* 

Defective  streets:  injury  to  an  animal  at  large:  uability  of 
TOWN.  A  town  is  liable  for  the  injury  to  a  horse  though  running 
at  large,  caused  by  a  defective  street  negligently  permitted  to  re- 
main out  of  repair. 

Appeal  from  Monona  District  Court. —  Hon.  G.  W.  Wab3>" 

FiBLD,  Judge. 

Satukday,  January  14,  1905. 

Action  to  recover  damages  for  an  accidental  injury  to 
a  horse  owned  hy  plaintiff,  the  same  having  been  occasioned, 
as  alleged,  by  a  defect  in  a  street  of  the  defendant  town. 
From  a  verdict  and  judgment  in  favor  of  plaintiff,  the  de- 
fendant appeals. —  Affirmed. 

C.  E.  Underhill  and  A.  M.  Bowen,  for  appellant. 
H.  A.  Evans  and  8.  D.  Crary,  for  appellee. 

Bishop,  J. —  The  facts  shown  by  the  record,  and  taken 
most  favorably  to  plaintiff,  as  we  are  authorized  to  do,  make 
it  appear  that  on  the  day  In  question  a  young  horse  owned 
by  plaintiff,  and  kept  usually  in  his  stable  abutting  upon  a 
public  alley  in  the  defendant  town,  managed  to  slip  its  halter 
and  escape  from  the  batn  into  the  alley,  and  from  thence 
into  the  street;  that  it  ran  up  the  street,  being  one  of  the 
main  public  streets  ^n  the  town,  and  in  doing  so  it  stepped 
into  a  hole  in  the  surface  thereof,  resulting  in  the  Accident 
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and  injury  complained  of.  The  street  was  eighty  feet  in 
width,  and,  as  testified  to  by  some  of  the  witnesses,  the  hole 
was  eight  or  ten  feet  distant  from  the  center  of  the  street; 
that  it  was  from  six  to  eight  inches  in  diameter,  and  from 
eighteen  to  twenty-four  inches  in  depth;  that  it  had  been 
made  there  by  the  removal,  several  months  before,  of  a  post 
used  to  support  a  merry-go-round,  which  had  been  there  op- 
erated by  permission  of  the  town  authorities. 

The  court  overruled  a  motion  to  instruct  a  verdict  in 
favor  of  defendant,  and  submitted  the  case  to  the  jury  upon 
the  theory  that  if  negligence  on  the  part  of  the  defendant  in 
respect  of  the  condition  and  care  of  its  street  had  been  made 
to  appear,  and,  further,  that  the  plaintiff  was  not  negligent 
in  allowing  his  horse  to  escape  from  the  barn  and  into  the 
street,  and  that  an  injury  occurred  as  alleged,  the  right  on 
the  part  of  the  plaintiff  to  recover  damages  should 
be  regarded  as  established.  The  correctness  of  the  position 
thus  assumed  is  challenged  by  the  appellant,  and  this  raises 
the  only  question  necessary  to  be  determined  by  us  in  dis- 
posing of  the  case. 

That  cities  and  towns  are  required  to  keep  all  streets 
and  public  places  within  their  limits,  and  which  are  open  for 
public  use,  free  from  dangerous  obstructions  and  pitfalls,  and 
in  a  condition  of  reasonable  repair,  is  the  unquestioned  rule 
of  law  in  this  State.  And  the  requirement  is  broad  enough 
to  cover  not  only  the  purposes  of  public  travel,  but  any  use  to 
which  the  street  may  be  subjected  not  in  itself  violative  of 
any  established  rule  of  law,  and  hence  improper  and  illegal. 
In  other  words,  the  duly  of  the,  city  or  town  does  not  end 
when  it  has  prepared  a  way  over  which  those  engaged  in 
actual  travel  may  pass  with  convenience  and  reasonable  safe- 
ty. Having  control  of  the  streets  and  public  places,  and 
such  having  been  thrown  open  to  tKe  public  use,  it  owes  the 
further  duty  to  protect  users  lawfully  entering  thereon  from 
dangerous  defects  which  in  reason  should  not  have  been 
allowed  to  exist.     The  principle  involved  is  that  which  ap- 
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plies  to  the  case  of  an  owner  of  private  grounds  who  throws 
the  same  open  to  and  invites  a  public  use  thereof.  He  may 
not  create  a  dangerous  condition  therein,  or  knowingly  con- 
tinue a  created  danger,  not  obvious  in  its  character,  and 
escape  liability  for  injuries  resulting  {herefrom.  Haughey 
V,  Hart,  62  Iowa,  96;  Yoiung  v.  Harvey,  16  Ind.  314;  Hitrd 
V.  Lacy,  93  Ala.  427  (9  South.  Rep.  378,  30  Anj.  Sk.  Eep. 
61). 

It  is  to  be  observed  that  in  the  instant  case  it  is  not 
made  to  appear  that  the  herd  law,  forbidding  animals  to 
run  at  large,  was  in  force  in  Monona  county,  nor  does  it  ap- 
pear that  there  was  any  ordinance  of  the  defendant  town 
on  the  subject.  We  have,  then,  the  question  whether  an 
accident  and  injury  to  a  horse,  not  a  trespasser,  but  which 
has  escaped  momentarily  from  the  control  of  its  owner,  and 
which  accident  occurs  while  the  animal  is  running  over  and 
upon  a  public  street,  comes  within  the  operation  of  the  rule 
above  referred  to.  There  beihg  no  contributory  negligence 
on  the  part  of  the  owner,  and  assuming  that  the  accident  was 
one  that  might  have  occurred  irrespective  of  the  immediate 
control  of  the  animal,  we  see  no  reason  why  the  rule  should 
not  be  gif  en  application  and  a  recovery  allowed.  This  con- 
clusion, as  we  think,  is  expressly  authorized  by  the  holding 
in  the  case  of  Manderschid  v.  Dubuque,  25  Iowa,  108.  In' 
that  case  it  appeared  that  a  horse  while  being  driven  escaped 
from  the  control  of  its  master,  and  ran  away.  While  cross- 
ing a  bridge  it  stepped  into  a  hole  negligently  permitted  in 
the  floor  thereof  and  was  injured.  The  bridge  was  part  of 
a  public  street  in  the  defendant  city,  and  a  recovery  was  sus- 
tained. There  can  be  no  difference  in  principle  between  a 
case  where  a  horse  has  momentarily  escaped  from  its  driver 
and  the  case  of  one  momentarily  escaping  from  the  bam  or 
inclosure  of  its  owner.  Counsel  for  appellant  seem  to  think 
that  the  case  of  Moss  v.  Burlington,  60  Iowa,  438,  is  an 
authority  to  the  contrary.  We  do  not  so  regard  it.  In 
that  case  it  appeared  that  a  horse  fastened  to  a  post  in  the 
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street  became  frightened,  broke  the  fastening,  and  ran  away. 
At  the  end  of  the  street  there  was  a  very  steep  declivity,  and 
the  horse  went  over  this  and  was  killed  in  the  fall.  It  was 
said  there  could  be  no  recovery,  and  this  holding  seems  to 
have  been  put  upon  the  ground  that  the  declivity  was  an  im- 
passable one,  and  that  "  if  the  horse  had  been  driven  over  the 
declivity  by  his  owner  no  recovery  could  be  had  for  the 
damages  sustained."  It  is  not  improbable  that  a  distinction 
between  the  duty  of  a  city  to  improve  its  streets  and  the  duty 
to  keep  them  in  repair  entered  into  the  consideration  of  the 
court,  but  it  is  not  so  stated  in  the  opinion.  The  Manders- 
chid  Case  is  cited,  and  the  doctrine  there  announced  is  not 
questioned.  While  the  reasoning  of  the  opinion  in  the  Moss 
case  is  not  in  all  respects  satisfactory,  we  think  that  on  the 
whole  the  construction  placed  upon  it  by  counsel  is  not  war- 
ranted. 

The  questions  having  reference  to  the  character  of  the 
defect  complained  of,  and  of  the  knowledge  of  the  town  au- 
thorities thereof,  and  of  the  exercise  of  due  care  on  the  part 
of  plaintiff,  were  all  properly  submitted  to  the  jury. 

We  conclude  that  no  error  entered  into  the  judgment^ 
and  it  is  affirmed.  • 


Hannah  King  Richaedson  v.  William  R.  Baird,  bt  al.. 
Executors  of  the  Will  of  Wm.  P.  Allen,  Deceased, 
Appellants. 

Wills:  OBLITERATION  IN  PART:  EFFECT.  Where,  a  provision  in  a  will 
directing  the  executors  to  set  aside  a  specific  sum  for  a  certain 
beneficiary  has  been  partly  obliterated,  but  is  still  legible,  and  is 
followed  by  a  clause  evidently  relating  to  the  same  bequest  which 
has  been  so  obliterated  as  to  be  illegible,  effect  will  be  given  to 
the  legible  provision  without  regard  to  the  erased  words. 

Appeal  from  Dubttqite  District  Court. —  Hon.  M.  C. 

Mathews,  Judge. 
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Monday,  January  16,  1905. 

Suit  to  recover  a  legacy  given  to  the  plaintiff  by  the 
will  of  William  P.  Allen,  deceased.     The  will  was  executed 
on  the  27th  day  of  July,  1892,  at  which  time  the  plaintiff, 
whose  maiden  name  was  Hannah  King,  was  about  fourteen 
years  of  age,  and  the  protege  of  the  testator.     Mr.  Allen  died 
in  March,  1898,  and  his  will  was  duly  probated  in  April  fol- 
lowing.    In  the  second  clause  of  the  will,  after  directions  to 
the  trustees  named  therein,  which  are  not  material  here,  the 
testator  continued :     '*  The  trustees  will  dispose  of  my  per- 
sonal effects  to  the  best  advantage,     *     *     *     and  I  hereby 
direct  them  to  set  aside  $500  for  the  benefit  of  Miss  Hannah 
King,  if  living."     All  of  the  words  quoted  above  following 
the  word  "  advantage  "  were  partially  obliterated  by  a  pen 
and  ink,  and  immediately  fbllowing  the  word  "  living  "  were 
two  lines  of  writing  evidently  relating  to  the  same  bequest, 
which  were  so  completely  obliterated  as  to  be  illegible.    There 
was  a  judgment  for  the  plaintiff,  from  which  the  defendants 
appeal. —  Affirmed. 

W.  A.  Leaihera  and  J.  B.  Powers,  for  appellants. 

No  appearance  for  appellees. 

Shebwin^  C.  J. —  There  is  no  contention  that  the  ob- 
literation under  consideration  was  made  before  the  will  was 
executed,  and  the  real  question  in  controversy  is  one  of  fact. 
If  the  obliteration  wa3  made  by  the  testator,  there  can  be 
no  question  as  to  his  intent  in  making  it.  But  his  intent  is 
wholly  immaterial  in  this  investigation,  because  section  3276 
of  the  Code  provides  that  wills  can  only  be  revoked  by  being 
canceled  or  destroyed  or  by  the  execution  of  subsequent  wills, 
and  that  a  revocation  by  cancellation  must  be  witnessed  in 
the  same  manner  as  the  making  of  a  new  will.     There  was 
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no  statutory  revocation  of  the  will  or  of  the  bequest  to  the 
plaintiff  by  cancellation,  nor  was  there  a  destruction  of  the 
parts  therof  which  were  legible  when  the  will  was  offered  for 
probate.  But  that  part  of  the  clause  which  was  completely 
obliterated  was  destroyed,  and  the  will  remains  as  if  it  had 
never  been  written.  Gay  v.  Gay,  60  Iowa,  415.  The  be- 
quest to  the  plaintiff  is  fairly  legible  in  the  will  itself,  and  the 
weight  of  the  telstimony  supports  thus  far  the  conclusion  of 
the  trial  court.  Beyond  this,  however,  the  testimony  is  in 
conflict,  the  appellants  contending  that  the  subsequent  lan- 
guage of  the  clause  is  legible,  and  that  the  bequest  to  the 
plaintiff  was  conditioned  thereby  on  her  remaining  or  being 
unmarried  at  the  time  of  the  testator's  death.  As  we  have 
heretofore  said,  all  of  the  legible  words  in  the  clause  must 
be  considered,  and,  of  course,  the  intent  of  the  testator  must 
govern.  But  the  trouble  here  is  that  the  original  writing 
on  which  the  appellants  depend  is  so  completely  obliterated 
that  it  is  impossible  to  decipher  it  with  any  degree  of  cer- 
tainty. We  must  therefore  give  effect  to  the  writing  which 
is  legible  without  regard  to  the  entirely  obliterated  part  of 
the  clause. 

The  judgment  is  affirmed. 
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Redhead  Brothees,  Appellees,  v.  The  Wyoming  Catti>e 

Investment  Company,  Appellants. 

Sales;    breach  of  contract:    electign  of  remedies.    Where  the  ven- 

1  dor  of  personal  property,  after  tender  and  refusal,  brought  action  to 
recover  the  contract  price,  he  was  not  barred  on  the  ground  of  elec- 
tion of  remedies  from  thereafter  amending. and  asking  a  recovery 
of  damages  for  breach  of  the  contract. 

Tender:     damages:    instructions.    Where  plaintiff,  under  a  contract 

2  to  sell  defendant  a  certain  number  of  registered  cattle,  tendered  a 
lot  that  were  unregistered  and  therefore  refused,  and  subsequently 
tendered  another  lot  which  were  registered  but  not  accepted, 
whereupon  plaintiff  brought  his  "action  for  damages  and  his  testi- 
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mony  as  to  damage  was  confined  to  the  registered  animals,  an 
instruction  permitting  the  jucy  to  base  its  finding  upon  the  first 
tender  of  which  there  was  no  evidence  .as  to  damage,  was  error. 

Sales:    duty  of  vendor.    Where  the  seller  of  cattle  knew  that  the 

3  purchaser  intended  them  for  breeding  purposes,  he  was  bound  to 
deliver  only  such  as  were  suitable  for  the  purpose. 

Sales:    coupuance  with  contract:    evidence.    Under  a  contract  to 

4  sell  thoroughbred  bulls  suitable  for  service,  it  is  competent  to  show 
that  the  tender  of  a  calf  of  five  months  was  not  a  compliance. 

Sales:    compliance   with    contract.    The    fact    that    an    animal    is 

5  valuable  will  not  obviate  the  objection  that  it  is  not  in  (!Ompliance 
with  the  contract  of  sale. 

Sales:    damages:    market  value.    Where  the  vendor  of  cattle   for 

6  breeding  purposes,  after  tender  and  refusal,  elects  to  retain  'the 
same  and  claims  as  damages  the  difference  between  the  contract 
price  and  the  market  value  at  the  time  and  place  of  delivery  named 
in  the  contract,  the  value  of  the  cattle  for  beef  was  not  the  proper 
measure  of  damages,  although  their  delivery  was  fixed  at  a  time 
when  there  was  little  sale  for  breeding  purposes,  but  the  jury 
should  have  been  permitted  to  consider  the  fact  that  the  season 
would  soon  reopen  and  to  look  to  sales  of  similar  property  within 
a  reasonable  time  of  the  delivery  together  with  the  cost  of  keeping 
the  animals,  in  determining  their  market  value. 

Market  value:    evidence.    In  an  action  to  recover  the  market  value 

7  of  cattle  sold  for  breeding  purposes  which  were  tendered  under 
the  contract  and  refused,  the  defendant  should  be  permitted  to 
show  the  price  at  which  plaintiff  sold  the  same  within  a  short 
time  of  the  tender,  as  bearing  on  the  question  of  their  market 
value. 

Appeal  from  Polk  District  Court. —  Hon.  W.  H.  McHenry, 

Judge. 

Monday,  January  16,  1905. 

The  opinion  states  the  facts  necessary  to  an  understand- 
ing of  the  case. —  Reversed. 

Read  &  Read,  for  appellant. 

Cofrr,  Hewitt,  Parker  &  Wright,  for  appellees. 


412  Eeduead  Bros.  v.  Investment  Co.   [126  Iowa 

Weaver,  J. —  The  plaintiffs  bring  this  action  at  law 
to  recover  judgment  against  defendant  corporation,  stating  its 
claim  or  cause  of  action  in  two  counts.  The  first  count  al- 
leges the  sale  by  plaintiffs  to  defendant  of  twenty  Hereford 
bulls,  upon  terms  stated  in  a  written  contract,  reading  as  fol- 
lows : 

Des  Moines,  Iowa,  Sept  24,  1900.  This  Agreement 
Witnesseth:  That  Bedhead  Bros.,  of  Des  Moines,  la., 
have  this  day  sold  to  The  Wyoming  Cattle  and  Investment 
Company,  of  Des  Moines,  la.,  for  shipment  to  their  ranch 
twelve  miles  east  of  Cheyenne,  Wyoming,  twenty  selected 
thoroughbred  Hereford  buUs,  to  be  picked  out  by  Gteo.  S. 
Redhead.  In  consideration  of  the  above  sale  The  Wyoming 
Cattle  and  Investment  Company  will  pay  to  said  Kedhead 
Bros,  twenty-six  hundred  dollars,  ($2600.00)  and  the  de- 
livery of  twelve  (12)  shares  of  paid  up  non-assessable 
stock  in  The  Wyoming  Cattle  and  Investment  Company. 
Cattle  will  be  delivered  on  the  cars  at  Des  Moines  or  other 
convenient  point,  on  or  before  July  1,  1901,  when  payment 
shall  be  made.     Redhead  Bros.,  By  Geo.  S.  Redhead. 

It  is  alleged  that,  pursuant  to  said  agreement,  Gteorge 
S.  Redhead  did  pick  out  the  requisite  number  of  bulls,  and 
on  July  1,  1901,  plaintiffs  tendered  a  delivery  of  them  to 
defendant  on  the  cars  at  Des  Moines,  Iowa,  but  defendant 
refused,  and  has  ever  since  refused,  to  receive  or  pay  for  said 
animals.  On  these  allegations  the  plaintiffs,  expressing  their 
continued  readiness  to  make  the  delivery,  demand  judgment 
for  the  contract  price.  The  second  count  of  the  petition 
restates  the  foregoing  allegations  of  fact,  and  seeks  to  recover 
an  additional  sum  for  services  rendered  and  expenses  in- 
curred in  keeping  the  bulls  from  the  date  when  defendant 
refused  to  receive  them.  Answering  the  petition,  the  de- 
fendant admits  the  making  of  the  contract,  and  admits  that 
said  plaintiffs  did  tender  the  delivery  of  twenty  bulls,  but 
denies  that  they  were  of  the  kind,  character,  or  description 
designated  in  the  written  agreement.    Further  answering;  de- 
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fendant  says  that  George  S.  Redhead,  mentioned  in  the  con- 
tract, was  a  member  of  the  plaintiff  firm,  and  represented 
himself  as  being  a  man  of  experience  and  skill  in  the  business, 
and  as  having  special  knowledge  of  the  quality,  fitness,  and 
value  of  bulls  for  the  purposes  for  which  they  were  being 
purchased,  and  would  give  defendant  the  benefit  of  his  knowl- 
edge and  experience  in  the  selection  of  first-class  animals, 
and  that,  relying  upon  such  representations  and  promises, 
defen4ant  entered  into  said  contract.  It  is  further  alleged 
that  from  and  after  April  1,  1901,  defendant  was  ready  and 
willing  to  carry  out  the  contract  according  to  its  terms,  but 
the  bulls  picked  out  by  the  said  George  S.  Eadhead  and  ten- 
dered to  defendant  were  of  inferior  quality,  unfit  for  the 
purposes  for  which  the  purchase  was  made,  and  were  not  of 
the  kind,  quality,  or  value  called  for  by  the  contract,  fpr 
which  reason  the  tender  was  refused.  The  defendant  also 
pleaded  a  counterclaim,  which  was  subsequently  withdrawn 
by  the  court  from  the  jury,  and  is  not  involved  in  this  ap- 
peal. Some  months  after  the  issue  was  joined,  plaintiffs 
amended  their  petition,  stating  a  claim  for  damages  on  ac- 
count of  the  defendant's  alleged  breach  of  th^  contract  of 
purchase,  to  which  defendant  answered  that,  by  instituting 
the  suit  for  a  recovery  of  the  contract  price  of  the  bulls, 
plaintiffs  were  bound  by  their  election  of.  said  remedy  and 
waived  their  right  to  a  recovery  of  damages.  There  was  a 
trial  to  a  jury,  and  verdict  for  the  plaintiffs  in  the  sum  of 
$2,747.50.  A  motion  for  a  new  trial  was  overruled,  and 
from  the  judgment  rendered  upon  such  verdict  the  defendant 
appeals. 

I.  The  appellant  urges  that  a  claim  to  recover  the  full 
contract  price  as  for  a  completed  sale,  and  a  claim  to  recover 
damages  for  defendant's  refusal  to  accept  the  property,  are 
1.  Sales:  breach  ^^  ^^^^  inconsistent  nature  that,  having  brought 
cfediS^of  *  suit  upon  the  former,  plaintiffs  are  bound  by 
remc  ics.  ^j^^  elcctiou  thus  made,  and  must  recover  upon 
that, theory  or  not  at  all.     The  point  is  pressed  upon  our  at- 
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teution  with  much  earnestness,  but  we  think  it  Gannat  be 
sustained.  If  the  two  claims  asserted  by  plaintiffs  were  es- 
sentially inconsistent,  the  rule  relied  upon  by  counsel  might 
well  be  invoked.'  In  no  case  decided  by  this  court  has  the 
election  of  remedies  been  more  thoroughly  considered  than  in 
Elevator  Co.  v.  U.  P.  By.  Co.,  97  lowa^  719.  Upon  a  care- 
ful review  of  the  authorities  it  was  there  said :  "  A  man  mav 
not  take  two  contradictory  positions,  and  where  he  has  two 
modes  of  redress,  and  the  two  are  so  inconsistent  that  the 
assertion  of  one  involves  the  negation  or  repudiation  of  the 
other,  his  deliberate  and  settled  choice  of  one,  with  knowledge 
or  means  of  knowledge  of  such  facts  as  would  authorize  a 
resort  to  each,  wil^  preclude  him  from  thereafter  going  back 
and  electing  again." 

In  the  case  at  bar  the  claim  presented  by  the  amendment 
involves  no  repudiation  or  denial  of  the  facts  alleged  in  the 
origiilal  pleading.  Both  demands  are  based  upon  the  theory 
of  an  enforceable  contract  of  sale,  and  a  refusal  of  the  de- 
fendant to  receive  and  pay  for  the  property.  If  plaintiffs 
were  right  in  their  contention,  and  had  made  a  good  and  suf- 
ficient tender  of  delivery,  they  could  keep  their  tender  good 
and  recover  the  full  contract  price;  or,  if  the  market  value 
of  the  property  was  le^s  than  the  contract  price,  they  could 
give  defendant  credit  for  such  value  and  recover  the  differ- 
ence as  damages.  If,  after  having  brought  suit  for  the  con- 
tract price,  plaintiffs  concluded  that,  in  view  of  a  protracted 
contest,  it  was  better  to  avoid  the  accumulating  burden  which 
the  keeping  of  the  animals  in  readiness  for  delivery  would 
involve,  and  to  modify  their  claim  to  one  for  damages,  we 
see  no  good  reason  why  it  should  not  be  permitted.  Or  if, 
after  beginning  their  action  and  before  trial,  they  discovered 
that  si  demand  for  the  purchase  price  was  not  sustainable, 
we  think  they  were  at  liberty  to  abandon  it,  and,  by  amend- 
ment or  by  the  institution  of  a  new  suit,  ask  a  recovery  in 
damages.  The  claim  in  either  case  is  based  upon  the  writ- 
ten contract,  and,  in  one  form  as  well  as  in  the  other,  a  re- 
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CQvery  gives  the  plaintiffs  neither  more  nor  less  than  the 
benefit  of  the  sale  which  the  contract  witnesses.  If  the  de- 
fendant's theory  of  the  facts  be  correct,  there  was  never  a 
completed  sale,  and  the  title  to  the  property  never  passed. 
If  this  be  true,  plaintiffs'  action  to  recover  the  contract  price 
could  not  be  sustained,  and  in  such  case  the  abandonment  of 
that  claim  and  the  setting  up  of  a  claim  for  damages  would 
not  violate  the  rule  as  to  the  election  of  reinedies,  because  no 
remedy  under  the  first  form  of  their  demand  had  ever  been 
•  open  to  them.  In  other  words,  an  election  exists  only  where 
two  or  more  inconsistent  remedies  are  open  to  the  party 
and  he  is  at  liberty  to  pursue  any  one  of  them.  It  cannot 
exist  between  consistent  and  concurrent  remedies,  or  between 
a  rightful  remedy  and  one  which  the  party  may  mistakenly 
suppose  to  be  applicable.  As  bearing  more  or  less  directly 
upon  this  view  of  the  law,  see  7  Encyclopasdia  Pleading  and 
Practice,  362 ;  Ames  v.  Mow,  130  111.  582  (22  N.  E.  Eep. 
535);  Kingsbvjry  v.  Kettle,  90  Mich.  476  (51  K  W.  Eep. 
541)  ;  Wright  v.  Bittemum,  1  Abb.  Prac.  (N.  S.)  428 ;  Kirmy 
V.  Kieman,  2  Lans.  492 ;  Smith  v.  Bricher,  86  Iowa,  285. 

II.     Concerning  the  alleged  tender,  the  evidence  tends 
to  show  the  following  facts:     A  few  days  prior  to  July  1, 
1901,  one  of  the  plaintiffs  called  upon  the  defendant's  rep- 
resentative, D.  H.  Kooker,  in  the  city  of  Des 

2.  Tender:  **  . 

damages;         Moiucs,  and  had  some  conversation  with  him 

instructions.  J 

regarding  the  delivery  of  the  bulls,  and  Kooker 
expressed  a  wish  to  see  the  animals.  It  was  arranged  that 
be  should  go  to  the  plaintiffs'  farm  for  that  purpose,  and  oi\ 
July  2d  the  visit  was  made.  George  S.  Redhead  pointed 
out  to  Kooker  two  pens  containing  ten  bulls  each,  and  in- 
formed him  that  these  were  the  animals  which  he  had  selected 
and  proposed  to  deliver  in  fulfillment  of  the  contract  One 
lot  of  ten  was  represented  as  registered  thoroughbreds,  while 
the  other  lot  was  unregistered,  but  was  claimed  to  come 
within  the  terms  of  the  agreement.  Kooker  objected  to  the 
last-mentioned  lot,  not  only  because  they  were  unregistered. 
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but  also  because  of  their  alleged  inferior  quality,  and  refused 
to  accept  them.  At  some  time  during  this  visit  Kooker  made 
a  request  for  a  list  of  the  bulls,  but  it  was  refused,  or,  at 
least,  was  not  then  furnished.  The  interview  seems  to  have 
ended  with  no  definite  understanding  between  the  parties. 
On  the  following  day  one  of  the  plaintiffs  called  upoa 
Kooker,  giving  him  a  list  of  the  names,  registry  numbers, 
and  ages  of  twenty  registered  bulls  which  they  offered  to 
deliver,  but  Kooker  refused  to  accept  them  for  the  defendant. 
The  list  referred  to  included  'the  ten  registered  bulls  which 
had  been  offered  to  Kooker  on  the  preceding  day,  and  ten 
others  which  (Jeorge  S.  Redhead  had  thereafter  selected  and 
substituted  in  place  of  the  ten  which  were  unregistered.  In 
this '  latter  selection  was  a  calf  then  but  little  more  than 
five  months  old.  While  plaintiffs  allege  a  tender  of  the  bulls 
called  for  by  the  contract,  and  defendant  admits  that  a  tender 
was  made,  it  appears  that  the  allegations  and  admission  do 
not  refer  to  the  same  offer.  As  we  have  already  noted,  the 
testimony  on  part  of  the  plaintiffs  tends  to  show  two  separate 
and  distinct  offers  to  deliver  —  one  on  July  2d,  of  twenty 
bulls,  only  ten  of  which  were  registered;  and  another  on 
July  3d,  of  twenty  bulls,  all  registered.  Defendant  claims 
that  its  admission  has  no  reference  to  the  offer  which  plain- 
tiffs claim  to  have  made  on  the  latter  date,  and  denies  that 
any  offer  or  tender  of  the  twenty  registered  animals  was  ever 
made.  Upon  this  phase  of  the  controversy  the  court  in- 
structed the  jury  as  follows : 

Fifth.  The  evidence  in  this  case  discloses  that  the  plain- 
tiff offered  to  the  defendant,  on  the  2d  day  of  July,  twenty 
bulls,  all  of  which  he  claimed  were  pure-bred  selected  Here- 
ford bulls,  but  ten  of  which  were  not  registered  bulls.  And 
with  regard  to  this  tender  you  will  determine  whether  or 
not  the  same  was  rejected  by  the  defendant  at  the  time  it 
was  made ;  and,  if  you  find  from  the  testimony  that  it  was 
rejected,  you  will  then  consider  and  determine,  as  in  these 
instructions  defined,  whether  or  .not  the  bulls  so  tendered 
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were  a  substantial  compliance  with  the  contract  between 
the  parties;  and,  if  the  same  was  not  a  substantial  com- 
pliance with  the  said  contract,  you  will  then  find  for  the 
defendant.  But  if  you  find  that  the  said  tender  was  not 
rejected  by  the  defendant,  and  that,  for  any  reason  what- 
soever, the  said  tender  was  neither  accepted  nor  rejected, 
then  the  plaintiff  would  have  the  right,  if,  in  his  judgment, 
fairly  and  honestly  exercised,  he  concluded  that  twenty 
bulls,  all  of  which  should  be  registered,  would  better  meet 
the  requirements  of  the  defendant,  to  modify  the  tender 
which  he  had  made  by  tendering  to  the  defendant  such 
registered  bulls.  And  if  you  find  thai  the  tender  of  the 
plaintiff  luas,  under  the  circumstances  above  referred  to, 
modified,  and- a  second  tender  made  in  an  honest  effort  by 
the  plaintiff  to  meet  the  requiremients  amd  best  interests  of 
the  defendmit,  then,  if  either  of  the  said  tenders  vms  such  as 
would  be  a  substantial  compliance  vnth  the  said  contract, 
the  plaintiff  mil  be  entitled  to  recover. 

The  giving  of  this  instruction  as  modified  by  the  clause 
which  we  have  italicized  was  error.  At  this  stage  of  the 
case  plaintiffs  were  no  longer  seeking  to  recover  the  full  con- 
tract price,  but  the  difference  between  the  contract  price  and 
the  value  of  the  bulls  which  they  had  tendered  to  defendant 
in  performance  of  the  contract.  For  that  purpose  they 
clearly  elected  to  rely  upon  the  tender  alleged  to  have  been 
made  on  July  3,  1901,  of  twenty  registered  bulls,  which  they 
list  and  particularly  describe  in  testimony.  It  is  the  market 
value  of  this  particular  lot  of  twenty  registered  bulls  of  which 
they  offer  evidence  on  the  trial  and  with  which  they  propose 
to  credit  the  defendant.  No  attempt  is  made  to  show  the 
value  of  the  ten  unregistered  bulls  alleged  to  have  been  ten- 
dered on  July  2d,  and  testimony  as  to  these  animals  and 
the  disposition  which  had  been  made  of  them  was  excluded 
upon  plaintiffs^  objection.  Bearing  this  condition  of  the 
record  in  mind,  the  error  pointed  out  in  the  instruction  under 
consideration  will  readily  be  apprehended.  It  directed  the 
jury  that  if  a  tender  was  made  and  refused  on  July  2d,  and 

a  different  or  ^^  modified  "  tender  was  made  and  refused  on 
Vol.  126  I  A.— 27 
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July  3d,  and  either  of  said  tenders  was  in  substantial  com- 
pliance with  the  contract^  then  plaintiffs  were  entitled  to  re- 
cover. This  direction  would  allow  the  jury  to  find  for  plain- 
tiffs upon  the  tender  of  ten  registered  and  ten  unregistered 
bulls,  and  to  assess  the  damages  on  the  basis  of  the  contract 
price  as  compared  with  the  market  value  of  the  twenty  regis- 
tered bulls.  It  is  obvious  that  proof  of  a  tender  of  a  specific 
lot  of  bulls,  without  any  proof  of  their  actual  market  value  at 
the  time  and  place,  afforded  the  jury  no  basis  on  which  to 
esimate  or  compute  damages ;  and  certainly  proof  of  the  ten- 
der of  a  specific  lot  on  July  2d,  and  of  the  value  of  another 
and  different  lot  tendered  on  July  3d,  would*  be  equally  ob- 
jectionable. Whether  this  instruction  would  have  been 
proper  in  an  action  to  recover  the  entire  contract  price,  it  is 
not  necessary  for  us  to  decide  under  the  issues  as  they  now 
stand;  it  is  sufficient  to  say  that  as  a  rule  of  damages  it 
was  misleading  and  therefore  prejudicial. 

III.  The  extent  of  the  authority  given  by  the  contract 
to  George  S.  Redhead  is  a  matter  to  which  counsel  have  given 
considerable  attention  in  argument,  and,  without  extending 
3  Sales:  duty  ^^^^  opiuiou  to  discuss  the  various  propositions 
of  vendor.  advauccd,  we  think  that  his  discretion  in  pick- 
ing out  the  bulls  was  confined  to  a  selection  from  pure-bred 
Hereford  stock  of  good  quality  and  of  suitable  age  and  condi- 
tion for  the  uses  and  purposes  for  which  plaintiffs  knew  the 
purchase  was  being  made.  It  is  conceded  in  the  record  that 
one  of  the  bulls  included  in  the  list  alleged  to  have  been  ten- 
dered on  July  3d  was  a  calf  of  five  months,  and  defendant 
also  contends  that  others  were  so  old  as  to  be  without  substan- 
tial value.  Plaintiffs  knew  that  defendant  intended  these 
animals  for  use  for  breeding  purposes  upon  its  ranch  in  Wy- 
oming, and,  in  the  absence  of  other  specifications,  we  think 
they  were  bound  to  select  and  deliver  such  only  as  were  then 
suitable  for  that  use,  and  whether  this  duty  was  performed 
was  a  question  for  the  jury. 

Proceeding  on  that  theory,  defendant  sought  to  prove 
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by  expert  witnesses  that  a  calf  of  five  months  was  not  fitted 
or  adapted  to  use  for  breeding  purposes,  but  the  testimony 
4  Sales-  com-    ^^  excluded  ou  plaiudffs'  objection.     For  the 
cont"act;^*evi-  rcasous  already  given,  it  should  have  been  ad- 
dencc.  mitted.     To  hold  otherwise  is  to  say  that,  if 

George  S.  Eedhead  had  picked  out  and  plaintiffs  had  ten- 
dered the  delivery  of  twenty  immature  calves,  defendant 
would  have  been  bound  to  accept  them  in  full  satisfaction  of 
plaintiffs'  undertaking  to  sell  twenty  thoroughbred  Hereford 
bulls  of  the  age,*  quality,  and  condition  required  for  breeding 
purposes.  Such  an  interpretation  of  the  contract,  it  is  very 
apparent,  was  not  within  the  contemplation  of -the  parties. 

The  suggestion  in  argument  that  the  calf  tendered  by 
plaintiff  was  ^the  most  valuable  of  the  entire  lot  does  not 
answer  this  objection.     The  money  value  of  the  animal  is 

not  the  standard  by  which  compliance  with  the 
.'  an"**wiS™^  contract  is  to  be  determined.  Among  the  de- 
fendant's requests  for  instructions  to  the  jury, 
the  fifth  was  based  upon  the  proposition  we  have  here  af- 
firmed, that  plaintiffs  were  under  obligation  to  deliver  bulls 
suitable  and  fit  for  use  in  the  breeding  season  of  the  fall  of 
1901,  and  the  refusal  to  so  instruct  was  error. 

IV.  If  plaintiffs  made  a  tender  of  the  bulls  in  sub- 
stantial compliance  with  the  contract,  and  such  tender  was 
refused,  it  was  doubtless  their  right  to  proceed  at  once  to 

sell  the  animals  on  defendant's  account,  and,  if 


6.  Salbs:    dam 
aRcs; 
value. 


ages;*  market  less  than  the  contract  price  was  realized,  to  re- 


cover the  diflBerence  in  a  proper  action  therefor. 
They  do  not  claim  to  have  done  this,  but  pursued  the  alter- 
native course  of  retaining  the  bulls  and  making  claim  for 
the  alleged  excess  of  the  contract  price  over  the  actual  or 
market  value  of  the  property  at  the  time  and  place  named  , 
in  the  agreement.  The  testimony  tends  to  show  that  the 
selling  season  for  animals  of  this  kind  extends  from  early 
autumn  until  late  spring,  and  that  during  July,  and  perhaps 
August,  the  demand  is  practically  suspended,  or,  at  best, 
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is  light  and  irregular.  It  was  the  theory  of  plaintiffs  that 
on  July  Ist  there  was  no  market  for  these  animals  for  breed- 
ing purposes,  and  that  their  value  was  simply  what  could 
be  realized  by  their  sale  for  beef,  being  from  two  to  three 
cents  per  pound  for  gross  weight.  It  is  upon  this  basis  that 
the  claim  for  damages  is  made.  The  court  instructed  the 
jury  that  plaintiffs^  measure  of  recovery,  if  anything,  was 
the  difference  between  the  contract  price  of  the  bulls  and 
their  reasonable  market  value  at  the  date  of  the  tender. 
It  also  defined  reasonable  market  value  as  "  the  price  that 
animals  of  the  kind  and  character  specified  in  the  contract 
and  tendered  to  defendant,  would  bring  in  th^  .open  market 
at  the  time  of  such  tender!"  The  jury  were  further  told 
that  in  determining  this  value  they  should  take  into  con- 
sideration the  breeding  and  quality  of  the  animals,  the  de- 
mand for  such  property  for  any  purpose,  and,  if  there  was 
a  market  tJierefor  on  which  they  would  command  a  greater 
price  than  for  butcher  stock,  such  greater  value  should  be 

0  

adopted  in  computing  the  damages.  To  this  the  court  added : 
^*  But  you  should  ascertain  the  value  of  those  animals  on 
the  day  they  were  tendered  to  defendant,  whatever  it  may 
be,  and,  if  the  plaintiffs  are  entitled  to.  recover,  allow  them 
the  difference  between  that  market  price  and  the  contract 
price  as  hereinbefore  explained  to  you." 

We  think  the  court  was  correct  in  saying  to  the  jury 
that  the  ^' value  of  the  animals  on  the  day  they  were 
tendered  "  is  the  value  which  is  to  be  compared  with  the 
contract  price  in  ascertaining  the  damages,  if  any.  But  the 
instruction  as  a  wh^ole  seems  capable  of  being  construed  to 
mean  that,  if  on  that  particular  day  there  was  no  demand 
for  the  bulls  for  breeding  purposes,  the  plaintiffs  could  elect 
to  hold  them  and  credit  defendant  with  their  value  as  butcher 
stock.  This,  in  our  judgment,  is  stating  the  rule  of  law 
too  narrowly,  and  might  easily  result  in  great  injustice.  It 
may  be  assumed  as  a  matter  of  common  knowledge  that 
thoroughbred  Hereford  bulls  of  suitable  age  and  condition 
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for  breeding  purposes  are  not  ordinarily  reared,  bought,  or 
sold  upon  the  open  market  or  otherwise  for  beef.  Doubt- 
less when,  by  reason  of  age  or  misfortune,  they  are  no  longer 
of  value  as  breeders,  they  find  their  way  under  some  dis- 
guise to  the  meat  market,  but  it  was  not  this  class  or  kind  of 
animals  which  the  plaintiffs  undertook  to  sell.  Now,  if  it  be 
true,  as  we  have  said,  and  as  the  testimony  tends  to  show, 
that  in  the  midsummer  season  there  is  no  "  open  market " 
for  bulls  for  breeding  purposes,  it  does  not  necessarily  follow 
that  plaintiffs  were  entitled  to  retain  them  and  credit  de- 
fendant with  their  comparatively  nominal  value  as  butcher^s 
stock.  The  mere  fact  that  no  sales  were  being  made  on  July 
1st  for  breeding  purposes  is  not  conclusive  of  the  fact  that 
the  animals  had  no  market  value  for  such  purposes.  Market 
value  has  been  said  to  be  such  sum  of  money  as  the  property 
is  worth  in  the  market  generally  to  the  persons  who  would 
pay  the  just  and 'full  value,  or  what  the  property  would 
bring  at  a  fair  sale  wherfe  one  party  wants  to  sell  and  the 
other  to  buy.  Low  v.  R.  R.,  63  N.  H.  55Y  (3  Atl.  Rep. 
739 ;  Each  v.  R.  R.,  72  Wis.  231  (39  K  W.  129) ;  Kansas 
City  R.  V.  Fisher,  49  Kan.  17  (30  Pac  Rep.  Ill) ;  Lav}- 
rence  v.  Boston,  119  Majss.  128. 

In  Bullard  v.  Stone,  67  Gal.  480  (8  Pac  Rep.  17), 
speaking  of  the  buyer's  remedy  against  the  seller,  market 
valuQ  is  said  to  mean  the  prica  or  sum  for  which  an  equivalent 
could  be  reasonably  and  fairly  purchased  at  or  near  the  place 
where  the  property  should  have  been  delivered,  and  within 
a  reasonable  time  after  a  refusal  to  deliver.  In  Railway  Co. 
V,  Woodruff,  49  Ark.  390  (5  S.  W.  Rep.  792 ;  4  Am.  St.  Rep. 
51),  it  is  defined  as  the  price  which  a  vendor  can  obtain  after 
reasonable  and  ample  time  taken  to  effect  a  sale.  The  rule 
thus  stated,  especially  as  applied  to  a  case  where  the  seller 
does  not  exercise  his  option  to  sell  the  property  on  the  buyer's 
account^  commends  iliself  to  our  ideas  of  fairness  between 
the  parties.  We  think  it  safe  to  say  that  if,  according  to 
the  usual  and  known  method  of  trade,  such  property  com- 
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mauded  materially  better  prices  for  breeding  purposes  than 
for  slaughter,  and  the  market  demand  therefor  was  confined 
to  the  season  between  September  1st  and  June  1st,  and  the 
day  fixed  for  the  delivery  was  within  the  period  when  no  such 
demand  existed,  then,  in  considering  the  value  of  the  animals 
for  breeding  purposes,  the  absence  of  a  present  or  immediate 
demand  did  not  of  itself  establish  their  want  of  market 
value  for  such  purposes  within  the  meaning  of  the  law;  but 
the  jury  should  have  been  allowed  in  this  connection  to  take 
into  consideration  the  fact  that  the  market  season  would  soon 
reopen,  and  to  look  at  such  sales  of  similar  property  as  the 
testimony  might  show  were  made  in  that  vicinity  within  a 
reasonable  time  both  before  and  after  the  date  of  the  tender. 
Conner  v.  Baxter,  124  Iowa,  219 ;  Cohen  v,  Piatt,  69  N.  Y. 
348  (25  Am.  Rep.  203).  If,  upon  a  full  and  fair  review 
of  all  pertinent  facts,  it  should  be  found  that  the  bulls,  al- 
though fit  and  suitable  for  the  purposes  contemplated  in  the 
contract,  were  nevertheless  worth  more  as  butcher's  stock, 
then,  of  course,  their  value  for  the  latter  purpose  would  be 
the  basis  for  computing  damages,  but  not  otherwise.  Let 
us  emphasize  the  reasonableness  of  the  rule  by  supposing 
that  the  property  to  be  delivered  is  a  threshing  machine  to 
be  delivered  in  midwinter,  when  there  is  neither  demand  nor 
employment  for  such  machinery;  could  the  seller,  upon  this 
offer  of  delivery  being  refused,  retain  the  property,  giving 
the  purchaser  credit  for  its  value  as  old  iron  and  firewood, 
because  there  was  na  inmiediate  market  demand  for  threshing 
machines  ?  The  inquiry  answers  itself.  It  would  seem  en- 
tirely competent  in  such  case  to  consider  the  prevailing  prices 
for  such  property  during  the  season  just  closed,  the  occasional 
sales,  if  any,  since  the  close  of  the  season,  the  sales  made 
within  ac  reaonable  time  after  the  tender,  and  the  apparent 
prospect  or  outlook  for  the  trade  in  the  approaching  season, 
and  therefrom,  with  due  regard  for  tli^  expense  and  risk  of 
holding  the  property  until  the  trade  reopens,  find  its  fair 
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and  reasonable  value  for  the  purposes  for  which  it  is  specially 
designed  and  fitted. 

The  defendant  attempted,  but  was  not  allowed,  to  show 
by  plaintiffs  that  within  a  short  time  after  the  alleged  tender 
they  sold  the  bulls  for  breeding  purposes  at  a  price  much 

in  excess  of  the  value  to  which  they  now  testify. 
value:  evi-  The  testimony  was  competent  and  material,  both 
as  tending  to  show  that  there  was  in  fact  a  mar- 
ket demand  for  such  property  at  or  about  the  date  of  the 
tender,  and  as  having  some  weight  upon  the  disputed  question 
of  values.  Camp  v.  Hamlin,  55  Ga.  269 ;  Peters  v.  Cooper, 
95  Mich.  191  (54'N.  W.  Rep.  694).  The  objection  to  this 
testimony  should  have  been  overruled.  It  ift  to  be  imder- 
stood,  of  course,  that  it  is  the  value  of  the  bulls  on  the  day 
they  were  to  be  delivered  which  is  to  be  found,  and  proof 
of  sales  at  other  times  either  before  or  after  that  date  is  to 
be  considered  only  for  what  the  jury  may  find  it  worth  in 
determining  that  ultimate  fact. 

V.  Exception  is  ;taken  to  the  withdrawal  of  defendant's 
counterclaim  from  the  jury,  but,  in  our  judgment,  the  evi- 
dence would  not  sustain  a  finding  thereon  in  defendant's 
favor,  and  the  court  did  not  err  in  refusing  to  submit  it. 
Many  other  aUeged  errors  are  assigned  and  argued,  but  the 
questions  thus  presented  are  governed  by  the  conclusions 
already  stated,  or  are  of  a  nature  not  likely  to  arise  on  a 

m 

retrial. 

For  the  reasons  stated  in  this  opinion,  the  judgment 
below  is  reversed. 


A.  K.  Besner,  Appellee,  v.  Casroll  County,  Appellant. 

Contagious    disease:    compensation    of    physician:    liability    of 

1    county.    Under  section  2570,  Code  of  1897,  the  liability  of  a  county 

became  absolute  for  the  bill  of  a  physician  employed  by  a  local 

board  of  health  to  attend  a  person  afflicted  with  contagious  dis- 
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ease,  as  the  same  was  allowed  by  the  board  of  health,  where  it 
appeared  that  the  patient  and  those  liable  for  his  support  were  tm* 
able  to  pay. 

Same.    A  board  of  supervisors  had  no  authority  under  Code  of  1897 

2    to  reduce  the  bill  of  a  physician  for  attending  a  smallpox  patient, 

where  the  same  had  been  audited  and  allowed  by  the  board  of 

health,  and  the  acceptance  of  a  portion  of  the  sum  did  not  bar  a 

claim  for  the  balance,  in  the  absence  of  agreement 

Appeal    from    Crawford    District    Court. —  Hon.    Z.    A» 

Church,  Judge. 

Tuesday,  January  17,  1905. 

Plaintiff  is  a  physician  residing  in  the  town  of  Man- 
ning, Carroll  county.  In  February,  1902,  he  was  called 
upon  by  the  local  board  of  health  to  attend  one  Bose,  tran- 
siently in  said  town,  and  afflicted  with  smallpox.  Having 
completed  the  service,  he  presented  his  bill,  amounting  to 
$240.50,  to  the  local  board,  and  such  bill  was  taken  up  at  a 
meeting  thereof  held  on  April  5,  1902,  and  on  motion  was  ap- 
proved and  ordered  referred  to  the  county  board  of  super- 
visors. The  clerk  of  the  local  board  handed  the  bill,  with 
others,  to  a  member  of  the  county  board,  and  it  was  brought  to 
the  attention  of  that  board  at  its  April  meeting.  It  does  not 
appear  that  the  bill  was  accompanied  by  any  certificate  or 
transcript  of  the  proceedings  of  the  local  board.  The  board  of 
supervisors  allowed  the  sum  of  $132  of  the  amount  of  the  bill, 
and  ordered  a  warrant  drawn  accordingly.  A  few  days  there- , 
after,  plaintiff,  being  in  the  office  of  the  county  auditor, 
learned  of  the  action  of  the  board.  He  expressed  himself 
as  dissatisfied,  but  finally  accepted  a  warrant  for  the  amount 
allowed  upon  condition  that  the  auditor  write  on  the  war- 
rant stub  or  book  the  words,  "  Taken  under  protest,"  and 
this  was  done.  On  May  15,  1902,  plaintiff  procured  the 
local  board  of  health  to  certify  to  the  balance  due  on  his 
bill  as  claimed  by  him,  and  to  forward  such  certificate  to 
the  county  board.     The  latter  board  again  took  up  the  bill 
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and  rejected  it,  whereupon  this  suit  was  brought  to  recover 
the  sum  of  $180.50,  the  balance  of  the  bill  as  rendered. 
From  a  verdict  and  judgment  in  favor  of  plaintiff,  the  de- 
fendant appeals. —  Affirmed. 

C,  E.  Reynolds,  for  appellant. 

Douglas  Rogers  and  Conrwr  &  Lolly,  for  appellee. 

Bishop,  J. —  At  the  close  of  the  evidence  defendant 
moved  for  a  directed  verdict,  oue  of  the  grounds  therefor 
being  that  the  acceptance  by  plaintiff  of  the  amount  allowed 
1.  CowTAcious     by  the  county  board  operated  as  a  settlement 

DiSBAss:     com-    •'  •'  ^ 

phJSciaS;  ^^  ^  ^^^  ^^  ^^®  demand  against  the  county.  This 
~J^^^  °^  motion  was  overruled,  and  the  case  was  sub- 
mitted to  the  jury  upon  the  sole  question  as  to  whether  or  not 
it  had  been  made  to  appear  that  neither  Hose  nor  those  liable 
for  his  support  were  financially  able  to  pay  for  the  services 
rendered  to  him.  The  statute  in  force  at  the  time  the  services 
were  rendered  and  the  bill  approved  and  presented  to  the 
county  board  provided  that  persons  found  to  be  afflicted  with 
smallpox  should  be  taken  charge  of  and  cared  for  by  the 
local  board  of  health,  the  expense  thereof  to  be  charged  to 
such  person,  or  those  liable  for  his  support,  if  able;  other- 
wise such  expense  to  be  charged  to  the  county.  Code  1897, 
section  2570.  And  under  the,  statute  as  it  then  stood  the 
power  to  fix  the  fees  or  charges  —  those  of  the  physician,  for 
instance  —  was  in  the  local  board  of  health.  The  coimty 
board  had  no  right  to  regulate  such  fees  or  charges.  Its 
duty  was  to  order  the  same  paid  as  audited  and  approved 
by  the  local  board.  Tweedy  v.  Fremont  Covnty,  99  Iowa, 
7'21.  It  follows  that  when  the  local  board  met  and  approved 
the  bill  of  plaintiff,  and  it  being  ti^ie  that  the  patient  and 
those  liable  for  his  support  were  unable  to  pay,  the  indebted- 
ness against  the  county  became  absolute.  And  this  is  true 
without  reference  to  certification,  or  the  want  thereof,  to  the 
•  county  board. 


\ 
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Now,  while  the  bill  of  plaintiff  might  have  been  made 
the  subject  of  a  settlement,  yet,  in  our  view,  the  facts  here 
disclosed  do  not  warrant  such  a  defense.     The  board  bound 

no  one  by  its  action  in  allowing  a  portion  of  the 
2.  Samb  bill  and  rejecting  the  rest.     As  the  demand  of 

plaintiff  against  the  county  was  of  a  fixed  and 
definite  sum,  he  waived  no  right  by  taking  the  amount 
allowed;  He  had  no  conference  with  the  board,  which  alone 
was  authorized  to  act  on  the  part  of  the  county,  and  the  ac- 
ceptance of  part  of  a  fixed  sum  due  does  not  operate  to  bar  a 
claim  for  the  balance  unless  mutually  agreed,  and  upon  con- 
sideration. In  the  case  of  an  unliquidated  demand  a  dif- 
ferent rule  may  obtain,  and  such  was  involved  in  the  cases 
cited  and  relied  upon  by  counsel  for  appellant 

.  Some  question  is  made  respecting  the  employment  of 
plai&tiff  with  reference  to  the  time  of  his  rendition  of  a  part 
of  the  service  claimed  for.  We  do  not  think  the  informality 
relied  upon  suflScient  to  defeat  a  recovery.  It  is  also  con- 
tended that  errors  were  committed  in  connection  with  the 
admission  of  the  evidence  respecting  the  financial  ability  of 
the  patient  and  his  relatives.  We  have  read  the  record 
with  care,  and  conclude  that  there  was  no  prejudicial  error. 

The  verdict  had  support  in  the  evidence,  and  the  judg- 
ment is  affirmed. 


John  McKinnon  and  Wife,  v.  Cedar  Rapids  and  Iowa 
City  Rail  way  &  Light  Co.,  Appellantw 

Eminent  domain:    right-of-way:    damage:    appeal.    Where  a  rail" 

1  way  company  appealed  from  an  award  of  damages  in  a  condemna- 
tion proceeding  for  right-of-way,  an  appeal  by  the  landowner  was 
not  necessary  in  order  that  he  might  procure  a  larger  award  on 
the  trial  of  the  company's  appeal. 

Condemnation:    appeal.    Where  both  the  railway  company  and  land- 

2  owner  appealed  from  an  assessment  of  damages  for  right-of-way  and 
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the  two  appeals  were  consolidated,  after  which  the  company  dis- 
missed its  appeal  without  objection,  the  order  of  the  district  court 
in  refusing  to  dismiss  the  landowner's  appeal  and  affirm  the  assess- 
ment will  not  be  reviewed. 

« 
Appeal  from,  Linn  District  CovH, —  Hon.  B.  H.  Millee, 

Judge. 
Tuesday,  January  17,  1905. 

V 

Apprat.  from  action  of  the  lower  court  in  overruling  the 
motion  of  defendant  to  affirm  an  allowance  of  damages  made 
in  a  condemnation  proceeding,  from  which  the  plaintiff  — 
that  is,  the  landowner  — -  had  appealed. —  Affirmed. 

John  A.  Beed,  for  appellant. 
No  appearance  for  appellee. 

McClain,  J. —  In  a  condemnation  proceeding  insti- 
tuted hy  the  railroad  company  to  l^ave  damages  assessed  for 
a  ri^t  of  way  over  plaintiff's  land  an  award  was  made,  and 
the  company  served  notice  of  appeal,  and  had  the  appeal 
docketed,  as  provided  by  Code,  section  2009.  Thereafter  the 
plaintiff  (that  is  the  landowner,  who,  by  the  provisions  of  the 
sections  just  cited,  is  to  be  treated  as  plaintiff)  also  served 
notice  of  appeal,  and  caused  a  transcript  of  the  proceedings 
to  be  filed  with  the  clerk  of  the  district  court,  but  did  not  pay 
any  filing  fee.  The  railroad  company  thereupon  caused  an 
appeal  by  the  landowner  to  be  docketed,  paying  the  filing 
fee,  and  asked  the  district  court  by  motion  to  affirm  the  as- 
sessment of  the  sheriff's  jury,  under  the  provisions  of  Code, 
section  3660,  for  failure  of  the  plaintiff  to  prosecute  his  ap- 
peal by  having  the  same  docketed.  The  trial  court  overruled 
this  motion,  and  ordered  the  so-called  appeal  of  plaintiff  to  be 
consolidated  with  that  taken  by  the  railroad  company  from 
the  same  assessment.  The  company  then  dismissed  its  appeal 
in  the  district  court  and  now  complains  of  the  action  of  that 
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court  in   overruling  the   motion   to   dismiss  the   plaintifPs 
appeal. 

It  is  apparent  that  the  case  before  us  presents  nothing 
but  a  question  of  costs.  No  appeal  by  the  landowner  to 
the  district  court  was  necessary,  after  the  company  had  al- 
ready appealed,  in  order  that  the  landowner  might  get  larger 
damages  than  those  awarded  by  the  sheriffs  jury  should  he 
be  found  entitled  to  them  on  the  trial  of  the  company^s  ap- 
peal. See  Code,  section  2009,  2011.  Perhaps  he  was  en- 
titled to  serve  a  notice  on  his  own  account,  and  have  the 
sheriff  transmit  any  portion  of  the  finding  of  the  sheriff's 
jury  not  already  transmitted  in  response  to  the  company's 
notice.  However  that  may  be^  plaintiff  has  not  objected,  so 
far  as  appears,  to  the  dismissal  of  the  appeal  by  the  com- 
pany,  mad^  after  the  order  of  consolidation.  We  cannot  see 
what  possible  advantage  would  accrue  to  the  company  from 
a  reversal  of  the  ruling  by  which  the  district  court  refused  to 
dismiss  the  landowner's  appeal,  if  one  was  taken,  which  has 
already  been,  in  effect,  dismissed  by  the  dismissal  of  the  com- 
pany's appeal,  with  which  it  has  been  consolidated.  We  do 
not  try  mere  abstract  or  hypothetical  cases. —  Affirmed. 


Joseph  M.  Christy,  and  E.  M.  Stedman,  Appellants,  v. 

Des  Moines  City  TLvilway  Co. 
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Street  railwajrs:  negligence:  instructions.  In  an  action  for  in- 
1  juries  resulting  from  collision  with  a  street  car,  instructions  direct- 
ing a  verdict  for  defendant  if  plaintiff  failed  to  show  freedom  from 
contributory  negligence,  and  enumerating  the  acts  of  negligence 
relied  upon,  except  failure  of  the  motorman  to  stop  the  car  after 
he  saw  plaintiff's  peril,  and  further  charging  that  if  the  jury 
failed  to  find  any  of  the  acts  of  negligence,  their  verdict  should 
be  for  defendant,  were  inconsistent  with  another  charge  that, 
though  plaintiff  was  negligent  yet  defendant  would  be  liable 
if  its  employes  saw  plaintiff  and  knew  of  his  peril  and  failed  to 
use  ordinary  care  to  prevent  the  injury. 
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Instructions.    In   a   personal    injury   action,   it   is   proper   to   submit 

2  defendant's  theory  of  the  case,  though  supported  by  the  testimony 
of  but  one  witness. 

Negligence:    instructions.    In   submitting  defendant's  case  as  dis- 

3  closed  by  his  evidence,  the  court  should  also  state  the  situation 
in  the  same  way  so  far  as  favorable  to  the  plaintiff  and  arising 
out  of  the  same  evidence. 

Negligence:    evidence.    In  an  action  for  injuries  sustained  by  the 

4  alleged  n^ligent  operation  of  a  street  car,  the  offer  of  city  ordi- 
nances regulating  its  operation,  which  are  simply  an  affirmation 
of  the  rules  of  law,  should  be  rejected. 

Suit  by  bankrtq>t:    parties.    A  defendant  cannot  complain  that  the 

5  plaintiff,  having  been  adjudged  a  bankrupt  after  the  trial,  prose- 
cutes the  appeal  in  his  own  name,  the  trustee  in  bankruptcy  hav- 
ing filed  his  written  consent  thereto. 

Appeal  from  Polk  District   Court. —  Hon.   Wm.   H.   Mo- 
Henry,  Judge. 

Wednesday,  January  18,  1905. 

Action  for  damages  resulting  in  a  verdict  and  judgment 
for  defendant     The  plaintiffs  appeal. —  Reversed. 

Carr,  Hewitt,  Parker  <&  Wright  and  C  C.  A  C.  L. 
Nourse,  for  appellants. 

» 

N.  T.  Ouemsey,  for  appellee. 

Ladd,  J. —  The  defendant  operates  a  street  railway  on 
Ninth  street  in  Des  Moines.  The  plaintiff,  accompanied 
by  a  niece,  and  driving  a  span  of  three  year  old  colts  hitched 
to  a  cutter,  was  approaching  the  track  from  the  east  on  State 
street  In  crossing  the  cutter  was  struck  by  one  of  de- 
fendant's cars  coming  from  the  south,  and  demolished.  The 
plaintiff  was  permanently  injured,  and  one  of  the  horses 
so  disabled  that  it  was  subsequently  shot.  The  city  ordi- 
nances prohibited  the  defendant  from  moving  its  cars  at  a 
higher  speed  in  the  residence  portion  of  the  city  than  twelve 
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miles  per  hour.  Considerable  evidence  tended  to  show  that 
this  one  was  moving  at  the  rate  of  fifteen  to  twenty  miles 
per  hour,  and  if  so,  the  circumstances  were  such  that  it 
might  have  been  found  that,  had  the  speed  not  exceeded  that 
allowed  by  ordinance,  the  collision  would  not  have  occurred. 
The  jury  specially  found  that,  as  the  car  approached  the 
street  intersection,  its  speed  did  not  exceed  eight  miles  per 
hour.  The  motorman,  corroborated  somewhat 'by  the  con- 
ductor, testified  that  he  slowed  the  car  down  to  about  four 
miles  per  hour,  that  Christy  stopped  his  team,  and,  as  he 
turned  their  heads,  as  if  to  drive  to  the  south  around  the 
car,  it  started  again,  when  the  team  became  frightened,  and 
lunged  in  a  northwesterly  direction  in  frbnt  of  the  car.  A 
more  particular  statement  is  not  essential  to  an  understand- 
ing of  the  questions  raised. 

I.  Appellant  contends  that  the  first,  fourth,  and  eighth 
paragraphs  of  the  court's  charge  are  inconsistent,  and  because 
thereof  tended  to  mislead  and  confuse  the  jury.     In  the  first 

it  is  said  that  the  burden  of  proof  is  on  plain- 
1-  ^n^tlictions;    tiff  to  establish  three  things:     "  (1)  That  he 

was  injured  and  his  property  destroyed  by  the 
car  of  tjie  defendant  at  the  time  and  place  mentioned  in  the 
evidence,  substantially  as  alleged  in  his  petition.  (2)  That 
said  injury  was  the  natural  and  proximate  result  of  negli- 
gence on  the  part  of  the  defendant  (3)  That  the  plaintiff 
was  free  from  any  negligence  which  contributed  to  his  injiirv*^ 
or  the  destruction  of  his  property.  And  if  the  plaintiff 
has  proven  each  and  every  of  the  said  propositions  by  a  pre- 
ponderance of  the  evidence,  you  will  find  for  the  plaintiff; 
bul  if  he  has  failed  to  establish  any  one  of  said  propositions 
by  a  preponderance  of  the  evidence,  your  verdict  will  be  for 
the  defendant*'  It  will  be  observed  that  upon  the  failure 
to  find  that  plaintiff  was  free  from  any  negligence  a  verdict 
for  defendant  is  directed.  The  fourth  instruction  enumer- 
ated the  grounds  of  negligence  alleged  in  the  petition. 
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In  approaching  the  crossing  of  State  street  and  Ninth 
street  without  ringing  the  bell  or  gong,  or  making  any  other 
signal ;  by  running  over  said  crossing  at  the  time  at  a  great^ 
dangerous,  and  unlawful  rate  of  speed,  and  at  a  rate  of 
speed  greater  than  twelve  miles  per  hour;  in  failing  to 
keep  a  lookout  for  persons  passing  and  repassing  upon  the 
said  streets;  in  failing  to  stop  the  said  car  after  the  de- 
fendant's motorman  saw  the  plaintiff  approaching  the  said 
crossing,  and  in  not  having  stopped  the  car  after  the  said 
motorman  saw  the  danger  and  peril  of  the  plaintiff. 

The  undisputed  facts  are  then  recited,  and  the  court 
proceeds: 

If,  therefore,  you  find  from  the  evidence  that  the  de- 
fendant, by  its  employes  in  charge  of  said  car,  approached 
the  said  crossing  without  ringing  a  bell,  or  gong  or  giving 
a^y  other  signal  of  its  approach;  that  said  car  was  at  the 
time  running  over  said  crossing  at  such  a  rate  of  speed  as 
to  endanger  the  lives  of  persons  traveling  over  the  same, 
or  at  a  rate  of  speed  greater  than  twelve  miles  per  hour; 
that  its  employes  in  charge  of  the  car  failed  to  slow  up  the 
said  car  before  reaching  the  said  crossing;  and  if  you 
further  find  that  the  defendant's  employes  in  charge  of  the 
said  car  in  any  or  all  of  the  said  particulars,  under  all 
the  circumstances  surrounding  them  at  the  time,  did  not 
exercise  reasonable  and  ordinary  care  in  and  about  the  man- 
agement of  the  said  car  while  approaching  and  passing 
over  said  crossing  —  then  you  will  be  warranted  in  finding 
that  defendant  was  negligent;  and  if,  by  reason  of  such  neg- 
ligence, you  further  find  that  plaintiff  sustained  injury, 
without  fault  or  negligence  on  his  part,  which  directly  con- 
tributed to  said  injury,  then  you  will  find  for  the  plaintiff. 
But,  if  you  fail  to  so  find,  then  your  verdict  will  be  for 
defendant. 

Thus,  after  repeating  the  four  grounds  of  negligence,  the 
last  is  entirely  eliminated  from  the  hypothetical  statement 
of  facts,  and  the  jury  instructed,  upon  failure  to  find  any 
one  of  the  other  three,  or  freedom  from  negligence  on  the  part 
of   plaintiff,    "your   verdict   will   be   for    the    defendant.'' 
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It  may  be  that  the  word  "verdict"  was  intended  in  the 
sense'  of  "  finding/'  and  what  was  meant  was  verdict  for  de- 
fendant as  to  the  particulars  previously  mentioned.  But  it 
is  not  so  limited,  nor  is  this  the  necessary  import  of  the  lan- 
guage. In  the  twentieth  instruction  attention  is  directed  to 
the  forms  of  verdict  attached,  designated  as  verdicts,  and  in 
the  instruction  following  the  final  conclusion  is  referred 
to  as  a  verdict.  The  jury  might  have  concluded  that  "  ver- 
dict," as  found  in  the  above  instructions,  had  reference  to  the 
determination  of  the  case  by  them,  and  to  be  expressed  in  one 
of  the  forms  accompanying  the  charge;  and,  if  so,  these 
paragraphs  were  inconsistent  with  the  eighth  instruction,  in 
which  the  jury  was  advised  that: 

• 

If,  under  all  the  evidence  and  the  foregoing  instructions, 

you  find  that  the  plaintiff  was  negligent,  still  the  defendant 
cannot  avoid  liability,  if  you  further  find  from  the  evidence 
that  the  plaintiff  at  the  time  in  question  was  in  a  perilous 
position,  and  that  the  defendant's  employes  ia  charge  of  the 
said  car  saw  the  plaintiff,  and  knew  that  he  was  in  such 
perilous  position,  or  might  have  known  he  was  in  peril  by 
the  use  of  ordinary  care  after  he  saw  him,  and  thereafter 
failed  to  use  ordinary  care  to  stop  the  car  and  prevent  the 
injury  of  the  plaintiff;  and  if  you  further  find  that  by  the 
use  of  ordinary  care  defendant's  employe  in  charge  of  the  said 
car,  under  such  circumstances^  could  have  avoided  any  in- 
jury which  you  find  the  plaintiff  may  have  sustained,  then 
the  plaintiff  will  be  entitled  to  recover,  and  you  will  find  for 
the  plaintiff;  but,  if  you  fail  to  so  find  upon  this  part  of  the 
case,  you  will  find  for  the  defendant. 

True,  the  instructions  are  to  be  read  together,  as  argued 
by  appellee,  but  this  does  not  wipe  out  the  conflicting  state- 
ments contained  in  those  quoted.  The  case  is  readily  dis- 
tinguishable from  McKem  v.  City  of  Albia,  69  Iowa,  447. 
There  the  jury  was  told,  in  substance,  that,  if  the  city  was 
charged  with  notice  of  the  defect  in  the  walk,  to  find  for 
plaintiff.  Manifestly,  this  meant  as  to  that  particular  mat- 
ter, or  in  event  the  other  issues  submitted  in  the  instructions 
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and  declared  essential  to  recovery  were  found  for  her.  The 
instruction  contained  no  direction  as  to  what  verdict  to  re- 
turn. In  State  v.  Caikins,  73  Iowa,  128,  the  defendant  was 
accused  of  uttering  a  forged  instrument,  and  in  one  instruc- 
tion the  element  of  knowledge  was  omitted.  As  it  was  to  be, 
implied,  however,  and  another  instruction  explicitly  stated 
that  it  was  ess^itial  to  conviction,  no  prejudice  could  be  said 
to  have  been  suffered.  In  Biegelman  v.  Todd,  77  Iowa,  696, 
and  also  in  Perpetual  B.  £  L.  Ass'n  v.  U.  S.  Fidelity  £ 
Ovaavmiy  Co.,  118  Iowa,  729,  the  general  statement  as  to  the 
burden  of  proof  in  the  case  required  all  the  defenses  to  be 
established  by  a  preponderance  of  the  evidence,  but  as  the, 
instructions  following  each  defense  were  specifically  sub- 
mitted with  direction  that,  if  sustained,  the  verdict  should 
be  for  defendant,  it  was  thought  that  the  jury  must  have 
understood  the  general  statement  to  relate  to  the  burden  of 
proof  merely,  and  could  not  have  been  misled  into  supposing 
^'  more  was  required  than  specifically  stated  as  essential  in 
considering  the  several  defenses  to  justify  a  verdict*'*  The 
instant  case  is  ruled  by  Quinn  v.  C,  B.  L  £  P.  B.  Co.,  107 
Iowa,  710.  There  the  deceased  went  between  moving  cars 
to  uncouple  them,  when  his  foot  was  caught  in  a  defective 
switch,  and  he  was  run  over.  The  defendant  pleaded  that 
the  risk  was  assumed.  In  the  fifth  instruction  the  court  told 
the  jury  that,  if  the  injury  was  caused  by  defendant's  neg- 
ligence, without  any  fault  on  the  part  of  deceased,  the  ver- 
dict should  be  for  plaintiff ;  and,  although  instructed  fully  in 
another  paragraph  concerning  his  alleged  assumption  of  risk, 
it  was  held  that,  "  as  the  fifth  paragraph  instructed  the  jury 
in  plain  terms  to  return  a  verdict  for  the  plaintiff  if  the 
statements  set  out  were  proven,  it  was  to  that  extent  in  con- 
flict with  the  other  paragraph,  and  of  a  nature  to  confuse 
the  jury."  To  the  same  effect,  see  M^yer  v.  Boepple  Bviton 
Co.,  112  Iowa,  51. 

These  decisions  are  directly  in  point  and,  following  them, 

paragraphs  1  and  4  of  the  charge  must  be  declared  erroneous 
Vol.  126  Ia.— 28 
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and  prejudicial.  Appellee  suggests  lack  of  prejudice,  in 
that  a  verdict  for  plaintiff  would  have  been  without  support 
in  the  evidence.  Without  reviewing  the  record,  we  are  con- 
tent to  say  that  the  evidence  was  sufficient  to  carry  the  case 
to  the  jury. 

II.  In  the  ninth  instruction  the  theory  of  the  defend- 
ant was  submitted  to  the  jury.     That  this  was  proper,  even 

though  supported  by  the  testimony  of  but  one 

2      Im  STRIICTIONS* 

'  witness,  cannot  well  be  questioned.     We  set  it 
out  as  the  best  response  to  the  criticisms  of  appellant: 

If  you  find  from  the,  evidence  that  the  motorman  in 
charge  of  the  car  in  question  slowed  up  the  car,  or  stopped 
it,  at  the  intersection  of  Ninth  and  Sfete  streets,  expecting 
that  the  plaintiff's  team  would  pass  in  front,  and  that  there- 
upon the  said  motorman  noticed  the  heads  of  plaintiff's  team 
turning  towards  the  south  as  if  to  pass  behind  the  car;  and 
if  you  find  that  the  said  mortorman  believed,  and  had  reason 
to  believe,  that  it  was  the  intention  of  the  plaintiff  to. turn 
southward,  and  pass  behind  said  car,  and  that  thereupon  the 
motorman  moved  the  car  forward  to  give  the  plaintiff  more 
room  in  which  to  pass  behind  said  car,  and  that  the  plaintiff's 
horses  thereupon  became  frightened,  and  started  suddenly 
toward  and  in  front  of  the  said  car,  and  were  bv  that  means 
struck  by  the  car;  and  if  you  conclude  from  such  facts,  if 
such  you  find  to  be  the  facts,  that  the  accident  occurred 
without  negligence  on  the  part  of  the  defendant,  as  defined 
to  you  in  these  instructions  —  then  your  verdict  will  be  for 
the  defendant. 

It  will  be  observed  that  the  facts  as  recited  by  the  motor- 
man  are  hypothetically  stated,  and  not  assumed,  as  contended, 
and  that  even  then  recovery  is  denied  only  on  condition  that 
the  accident  occurred  without  any  negligence  on  the  part  of 
the  defendant.  The  exceptions  urged  are  based  on  the  ex- 
clusirfn  of  this  last  clause,  and  of  course,  without  it  the  in- 
struction would  have  been  erroneous.  With  it,  the  instruct 
tion  is  not  vulnerable  to  the  criticisms  urged. 

III.  But  the  court  might  well  have  been  more  explicit 
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in   referring   to    the   negligence   of   the   defendant.     Even 
though  the  motorman,  acting  as  an  ordinarily  prudent  per- 
son, might  have  supposed  that  plaintiflF  was  at- 
^  huSructioS.*    tempting  to  drive  behind  the  car,  it  was  still  a 

question  whether,  acting  as  an  ordinarily  cau- 
tious man,  he  should  have  started  the  car  forward  before  the 
plaintiff  had  done  so.  And,  even  if  he  was  not  at  fault  in 
moving  the  car  forward,  yet  if  it  had  slowed  down  to  four 
miles  per  hour,  and  he  observed,  immediately  after  moving 
it  forward,  that  plaintiff's  horses  were  frightened,  had 
changed  their  course,  and  were  undertaking  to  pass  in  front 
of  the  car,  it  was  his  duty  to  stop  the  car,  if  it  could  have 
been  done,  in  the  exercise  of  reasonable  care,  in  time  to  avoid 
the  injury.  In  other  words,  in  submitting  the  theory  of  the 
case  raised  by  the  evidence  introduced  by  defendant  in  the 
concrete,  the  situation,  in  so  far  as  favorable  to  the  plaintiff, 
and  arising  out  of  the  same  evidence,  should  also  have  been 
stated  in  the  same  way,  rather  than  merely  by  reference  to 
negligence  in  the  abstract 

IV.  The  following  ordinances  were  excluded  from  evi- 
dence on  objection  by  defendant  because  merely  expressive 
of  rules  of  law  independent  of  such  regulations:  "(6)  Con- 
ductors and  drivers  employed  by  said  company 
^  eStooc!^*  shall  use  reasonable  care  and  diligence  to  pre- 
vent injury  to  persons,  and  on  the  appearance 
of  danger  to  any  one  on  or  near  the  track  the  car  shall  be 
stopped,  when  by  so  doing  such  danger  can  be  averted.  (7) 
All  proper  care  shall  be  used  by  conductors  and  drivers  to 
prevent  injury  to  teams,  carriages,  wagons,  and  other  ve- 
hicles." The  ruling  was  correct.  In  the  use  of  the  streets 
the  company  was  bound  to  exercise  reasonable  care,  and  in 
doing  this  must  pursue  such  a  course  as  will  avoid  injury  to 
persons  and  property.  If,  to  avert  danger,  the  stopping  of 
the  car  is  necessary,  it  seems  unnecessary  to  say  that  it  must 
be  stopped  regardless  of  what  the  city  council  may  think  about 
the  matter.     See  Jeffrey  v.  By,  Co.,  51  Iowa,  439 ;  Mosnat  v. 
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Ry.  Co.,  114  Iowa,  151 ;  Isaachson  v.  Ry.  Co,,  75  Minn  27 
(77  K  W.  Eep.  433).  See  Hart  v.  Cedar  Rapids  &  M. 
C.  R.  Co.,  109  Iowa,  631. 

V.     After  the  trial  plaintiff  was  adjudgejd  a  bankrupt, 
and  on  motion  of  defendant  the  trustee  was  substituted  as 
plaintiff  about  a  year  after  the  verdict  was  returned.     There- 
upon the  trustee  filed  his  written  consent  that 

5.  Suit  by  .  .         .      ,  •. 

bankrupt:  .    Cnnsty  prosecute  tne  action  in  his  own  name. 

parties.  ./    m. 

That,  under  these  circumstances,  the  plaintiff 
was  authorized  to  prosecute  the  appeal,  there  can  be  no  doubt 
Thatcher  v.  Rockwell,  105  U.  S.  467  (26  L.  Ed.  949); 
Brovm  v.  Wygant,  163  U.  S.  624  (16  Sup.  Ct.  1159;  41 
L.  Ed.  286) ;  Sullwm  v.  Rabb,  86  Ala.  440  (5  South.  Rep. 
749);  Lancey  v.  Foss,  88  Me.  218  (33  AtL  Rep.  1072). 
The  trustee  might  decline  to  take  the  cause  of  action,  and 
leave  it  to  the  bankrupt,  and,  having  done  so,  the  defendant 
cannot  be  heard  to  complain.  As  to  it  this  was  res  inter 
alios.  Whatever  he  may  do  hereafter  by  way  of  appropri- 
ating the  proceeds  of  the  litigation  can  in  no  way  affect  the 
defendant.—  Reversed. 
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Baktol  Nblson,  Plaintiff,  v.  Habkison  County  et  al., 
Defendants  and  Appellees,  E.  F.  Ogdbn,  Defendant 
and  Appellant,  W.  A.  Smith,  et  ai...  Inter- 
veners and  Appellants. 

Counties:    power  op  supervisors.    Under  the   statutes,  the  manage- 

1  ment  and  control  of  county  property  is  entrusted  to  the  board 
of  supervisors,  and  unless  its  acts  are  in  bad  faith  and  amount  to 
a^  fraud  upon  the  county  the  courts  will  not  interfere. 

Contract    with    county:    validity:    parties.    The    invalidity    of    a 

2  contract  made  by  a  county  and  the  issuance  of  a  warrant  there- 
under, cannot  be  determined  in  a  suit  between  the  county  and  its 
treasurer  to  restrain  the  payment  of  the  warrant,  to  which  the 
person  with  whom  the  contract  was  made  and  warrant  issued  was 
not  a  party. 
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Contracts  with  county:    validity:    evidence.    Any  contract  entered 

3  into  by  a  board  of  supervisors  to  furnish  the  county  supplies,  ma- 
terials, or  labor,  which  is  with  or  for  the  benefit  of  any  member 
of  the  board,  is  void  to  the  extent  of  such  member's  interest  there- 
in. Evidence  held  to  show  the  contract  in  suit  void  as  to  the 
interest  of  a  supervisor  therein. 

Swamp  lands:    use  of  proceeds:    statutes.    A  county  may  use  the 

4  proceeds  arising  from  the  sale  of  swamp  lands  granted  to  it  by 
the  swamp  land  act  of  1850  in  the  construction  of  roads  through^ 
the  swamp  land  district,  without  submitting  the  question  to  a  vote 
of  the  people,  notwithstanding  the  subsequent  act  of  1858  which 
is  held  to  require  such  submission  in  case  roads  are  to  be  con- 
structed outside  the   swamp  land  district. 

Contract   with   county:    fraud.    A   contract   for   improvement  of  a 

5  highway  made  through  an  arrangement  with  and  for  the  benefit  of 
a  member  of  the  board  of  supervisors,  is  fraudulent  and  void. 


A  contract  prohibited  by  statute  is  void,  and  where  county 

6  warrants  in  whole  or  in  part  are  issued  to  members  of  a  board 
of  supervisors  on  either  an  express  or  implied  contract  to  fur- 
nish the  county 'materials  or  labor,  the  same  should  be  cancelled 
or  reduced  by  the  court  to  the  lawful  amount,  though  in  the  hands 
of  a  third  party. 

Same.    Warrants  issued  in  payment  of  material  greatly  in  excess  of 

7  the  county's  nped,  and  at  exorbitant  pricea,  and  under  circum- 
stances indicating  collusion  and  fraud,  should  be  cancelled  by  the 
court  or  reduced  to  the  proper  amount,  though  held  by  a  third 
party. 

Appeal  from  Harrison  District  Cowrt, —  Hon.  A.  B   Thob- 

NELL,  Judge. 

Wednesday,  January  18,  1905. 


Action  in  equity  originally  brought  by  plaintiflF  in  May, 
1902,  for  an  injunction  to  restrain  the  issuance  of  bonds  by 
the  defendant  county  to  take  up  outstanding  road  and  bridge 
irxhA  warrants  of  said  county,  and  which  warrants  are  alleged 
to  have  been  fraudulently  and  unlawfully  issued.  The  de- 
fendants named  are  Harrison  county  and  B.  F.  Huff,  county 
auditor ;  E.  F.  Ogden,  county  treasurer ;  and  Arthur  Gilmore, 
W.  S.  Kelly,  and  John  H.  Hall,  members  of  the  board  of 
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superviaors  of  said  county.  Before  trial  the  plaintiff  dis- 
missed his  petition,  and  the  case  was  tried  upon  issues  made 
up  between  defendants  and  W.  A.  Smith  and  W.  J.  Burke, 
separate  interveners.  In  the  main  the  decree  was  favorable 
to  the  county  as  against  both  interveners  and  the  defendant 
Ogden,  and  interveners  and  said  defendant  appeal.  Modified 
and  affirmed. 

J.  S.  Dewell  and  Cochran  &  Egan,  for  appellants. 

L.  W.  Fallon,  Bolter  Bro^,  and  Roadifer  &  Arthur,  for 
appellees. 

Bishop,  J. —  The  board  of  supervisors  of  the  defendant 
county  during  the  years  1899,  1900  and  1901,  was  composed 
of  J.  O.  Pugsley,  C.  H.  Billiard,  and  G.  E.  Reiff.    ,  During 

said  years  a  large  number  of  bridge  fund  war- 
power  of        rants  of  said  county  had  been  issued  upon  the 

order  of  the  board  to  the  Standard  Bridge  com- 
pany in  payment  of  bridge  material  delivered  to  the  county. 
Of  such  warrants  there  was  outstanding  on  the  25th  day  of 
April,  1902,  the  sum  of  $23,368.82.  When  the  present  mem- 
bers of  the  board  came  into  office,  they  found  a  large  amount 
of  such  material  on  hand,  and  for  much  of  which,  in  their 
judgment,  the  county  then  had  no  use,  nor  would  it  have 
for  some  years  to  come.  It  is  quite  apparent  that  some  ques- 
tion had  been  raised  as  to  the  validity  of  the  warrants  held 
by  the  bridge  company,  and  it  appears  that  on  the  date  named 
the  parties  came  together,  and  a  contract  in  writing  was 
entered  into,  whereby  the  company  agreed  to  take  a  consid- 
erable portion  of  the  bridge  material,  and  pay  the  county 
therefor  a  stipulated  price,  in  consideration  of  which  the 
board  agreed  for  the  county  that  payment  of  the 'warrants 
held  by  the  company  would  not  be  contested.  The  inter- 
veners, Smith  and  Burke,  as  taxpayers,  attack  such  contract 
as  in  fraud  of  the  rights  and  interests  of  the  county.     They 
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do  not  question  the  validity  of  the  warrants  held  by  the 
company,  but  the  contention  is  that  the  prices  at  which  the 
bridge  material  was  agreed  to  be  sold  were  so  far  inadequate 
as  to  amount  to  a  fraud  upon  the  county.  Should  we  con- 
cede that  the  prices  agreed  upon  were  lower  than  the  ma- 
terial would  have  brought  at  the  hands  of  a  buyer  seeking 
to  purchase,  still  it  must  be  said,  as  we  think,  that  the 
amounts  named  were  not  unreasonable  under  all  the  circum- 
stances, and  it  seems  certain  that  the  board  acted  with  refer- 
ence thereto  in  good  faith.  This  being  true,  there  is  no 
warrant  for  interference  on  the  part  of  the  courts.  The  care 
and  management  of  the  property  and  business  of  the  county 
is  intrusted  to  the  board,  and  not  to  the  courts.  It  may  sell 
personal  property  not  needed,  in  its  judgment,  by  the  county, 
and  it  may  compromise  claims  made  by  or  against  the  county. 
Code,  section  422 ;  Sac  County  v.  Hohbs,  72  Iowa,  69.  That 
the  courts  may  inquire  into  a  gross  abuse  of  the  power  thus 
granted  is  undoubtedly  true,  but  the  record  before  us  de- 
mands no  sjich  exercise  of  jurisdiction.  Our  conclusion  is 
in  harmony  with  that  reached  by  the  district  court. 

II.     On  December  30,  1901,  a  contract  was  .entered  into 
between  the  defendant  county,  acting  through  its  board  of 
supervisors  then  in  office,  and  one  W.   T.   Roden,  for  the 
2.  CoHTRACT        purchase  by  the  county  from  said  Roden  of  80 
TY^^vsSdity;    ^c^cs  of  land  in  said  county  at  the  agreed  price 
^**^***  of  $5,000.     The  expressed  object  of  the  pur- 

chase was  to  establish  a  county  poor  farm.  At  the  time  of 
the  contract,  by  order  of  the  board,  a  county  warrant  for 
the  sum  of  $1,500  was  drawn,  and  delivered  to  Roden  as  part 
payment  of  the  purchase  price  of  said  land;  and  it  was 
agreed  that  the  remaining  $3,500  should  be  paid  March  1, 
1902,  when  a  deed  of  the  land,  accompanied  by  an  abstract 
of  title,  was  to  be  delivered  to  the  county.  The  defendant 
county,  in  its  answer  herein  filed,  attacks  the  said  contract 
on  the  grounds  of  fraud  and  for  a  want  of  power  on  the  part  of 
the  board  to  enter  into  the  same.     In  a  cross-petition  against 


440  Nelson  v.  Harbison  County.       [126  Iowa 

its  co-defendant  Ogden,  treasurer,  the  county  alleges  that 
prior  to  *the  commencement  of  this  action  a  resolution  was 
adopted  by  its  present  board  of  supervisors  declaring  the 
invalidity  of  said  contract,  and  directing  said  Ogden,  as 
county  treasurer,  not  to  pay  the  said  warrant  so  issued  for 
the  sum  of  $1,500,  and  that  a  copy  of  said  resolution  was  duly 
served  upon  him,  said  Ogden.  It  is  then  alleged  that^  not- 
withstanding such  direction  and  order,  and  since  the  com- 
mencement of  this  action,  said  Ogden  has  paid  said  warrant 
in  full.  The  prayer  is  that  said  warrant  be  adjudged  to  have 
been  illegally  issued,  and  that  the  same  in  the  hands  of  the 
said  Ogden  be  canceled,  and  held  for  naught.  The  relief 
thus  prayed  was  granted  by  the  decree  of  the  district  court 
In  this,  we  think,  there  was  error.  The  contract  was  made 
with  Koden,  and  the  warrant  was  issued  to  him.  He  was 
not  made  a  party  to  this  action,  and  it  was  not  competent 
for  the  court  to  determine  upon  the  validity  of  the  contract  or 
warrant  in  his  absence.  Ogden  was  not  legally  restrained 
from  making  payment  of  the  warrant  when  presented  for 
that  purpose.  The  direction  of  the  board  could  not  have  any 
such  effect.  That  he  paid  the  warrant  at  his  peril,  in  view 
of  the  controversy  then  pending  concerning  the  validity  of 
the  same,  and  the  resolution  of  the  board  asserting  the  in- 
validity thereof,  may  be  true,  but  it  will  be  time  enough  to 
decide  that  point  when  if  ever  the  legality  of  the  trans- 
action shall  have  been  judicially  determined  as  between  all 
the  parties  in  interest. 

III.  Late  in  the  year  1901,  there  was  established  in 
said  Harrison  county,  by  order  of  the  board  of  supervisors, 
what  is  known  in  the  record  as  the  "  House  Consent  Road." 
s.  CowTRACTs  ^^^  thereafter  W.  A.  Smith,  intervener  and 
TY^IauSt^";  appellant  in  this  case,  presented  to  the  board 
evidence.  ^  statement  in  writing  to  the  effect  that  a  grade 
or  levee  was  necessary  to  be  constructed  on  a  portion  of  the 
line  to  make  the  road  passable,  and  proposing  to  construct 
the  same  using  dirt  to  be  taken  from  either  end  of  or  along 
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the  grade  or  from  such  other  place  as  he  might  elect,  and  all 
to  be  done  for  twenty-five  cents  per  yard,  measured  in  the 
bank.  On  motion  of  Supervisor  Hilliard,  the  proposition 
was  accepted^  the  contract  price  to  be  paid  from  the  county 
swamp-land  fund  so  far  as  there  might  be  any,  and  the  re- 
mainder from  the  county  road  fund.  It  is  a  fact  in  the 
case  that  thereafter  a  portion  of  the  work  was  done,  and  it 
also  appears  that  a  warrant  on  the  swamp-land  fund  of  the 
county  in  the  sum  of  $565.92  was  issued  to  Smith,  by  order 
of  the  board,  to  apply  in  payment  for  such  work.  The  pres- 
ent board  of  supervisors  of  said  county  having  adopted  a 
resolution  declaring  said  contract  void  and  rescinding  the 
same,  and  directing  the  treasurer  of  said  county  to  pay  no 
warrants  issued  on  account  of  said  contract,  and  notice  of 
all  thereof  having  been  given  to  said  Smith,  accompanied 
by  a  demand  for  a  return  of  said  swamp-land  fund  warrant, 
said  Smith,  as  intervener  in  this  case,  prays  a  decree  declar- 
ing  the  said  contract  and  the  said  warrant  issued  to  him  to 
be  in  all  respects  valid  and  binding. 

The  county,  by  its  answer,  contends  for  fraud  and  il- 
legality in  the  contract;  alleges  that  in  truth  the  same  was 
made  and  entered  into  for  the  benefit  of  Supervisor  Hilliard, 
and  that  the  larger  part  of  the  work  was  done  by  him,  in- 
cluding that  for  which  said  warrant  was  issued ;  further,  as 
to  said  warrant,  it  is  said  there  was  no  authority  in  the 
board  to  direct  the  issue  thereof  except  upon  vote  of  the 
people  of  the  county,  which  was  not  h^ad.  !N^ow,  the  evi- 
dence shows  that  the  road  as  laid  out  leads  into  a  sparsely 
settled  district  along  the  Missopri  river,  and  does  not  con- 
nect at  its  western  terminus  with  any  highway  then  traveled 
to  any  considerable  extent.  It  is  also  made  to  appear  that 
the  proposed  work  as  laid  out  by  an  engineer  would  cost  at 
the  contract  price  about  $6,000,  and  there  was  evidence  tend- 
ing to  show  that  such  price  was  grossly  exorbitant;  also 
that  of  the  work  done  from  two-thirds  to  three-fourths  was 
done  by  Supervisor  Hilliard.     The  district  court  found  that 
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its  co-defendant  Ogden,  treasurer,  tlie  county  all(«e8   tha 
prior  to  -the  commencement  of  this  action  a  resolution  was 
adopted  by  its  present  board  of  supervisors  deelariirg  ™« 
invalidity   of  said  contract,  and   directing  said  Ogden,    as 
county  treaanrer,  not  to  pay  tbe  said  warrant  80  issued     o 
the  sum  of  $1,500,  and  that  a  copy  of  said  resolution  was  duly 
served  upon  him,  said  Ogden.     It  is  then  alleged  that,  not- 
wlthstaiiding  such  direction  and  order,  and  since  the  com- 
mencement of  this  action,  said  Ogden  has  paid  said  warrant 
in  full.     The  prayer  is  that  said  warrant  be  adjudged  to  have 
been  illegally  issued,  and  that  the  same  in  the  hands  of  the 
said  Ogden  be  canceled,  and  held  for  naught     The  relief 
thus  prayed  Has  granted  by  the  decree  of  the  district  court. 
In  this,  we  think,  there  was  error.     The  contract  was  maiio 
with  Roden,  and  the  warrant  was  issued  to  bim.     He  "■'•- 
not  made  a  party  to  this  action,  and  it  was  not  oompcten. 
for  the  court  to  determine  upon  the  validity  of  the  contrail 
warrant  in  his  absence.     Ogden  was  not  legally  restrai 
from  mating  payment  of  the  warrant  when  pr«aentc' 
that  purpose.     The  direcUou  of  tie  board  could  not  ha< 
such  effect     That  he  paid  the  warrant  at  his  pent 
of  the  controversy  then  pending  concerning  the  v,i 
the  same,  and  the  resolution  of  the  board  assert.' 
validity  thereof,  may  ^  ^„^^  ^„t  it  «ill  to  »"" 
decide   that  point  when  if  ever  the  legally   ■ 
Mtion  shall  have  been  judicially  determined  . 
toe  parties  in  interest 
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the  contract  was  entered  into  with  the  understanding  that 
the  work  should  be  done  in  the  larger  part  by  Milliard's  men 
and  teams,  and  that  to  the  extent  of  the  work  so  done  by 
Hilliard  the  claim  of  the  intervener  Smith  should  be  held 
to  be  without  right,  and  canceled ;  that,  as  the  evidence  does 
not  disclose  just  how  much  work  was  done  by  Hilliard,  ".the 
court,  without  passing  upon  the  amount  Smith  is  entitled 
to,  leaves  it  to  be  determined  between  said  contractor  and  the 
board  of  supervisors."  In  our  view,  the  court  could  not  have 
done  less.  The  statute  forbids  members  of  the  board  of 
supervisors  from  becoming  parties,  directly  or  indirectly,  to 
any  contract  to  furnish  supplies,  materials,  or  labor  to  the 
county.  Section  1,  chapter  13,  Acts  Twenty-seventh  General 
Assembly.  To  our  minds  the  conclusion  is  irresistible  that 
the  contract  was  crowded  through  during  the  closing  hours 
of  the  official  existence  of  the  members  of  the  old  board  by 
Hilliard  —  Pugsley  alone  voting  with  him  —  and  for  his 
own  benefit  We  need  not  set  forth  the  evidence.  It  is 
sufficient  fhat  we  are  satisfied  that  the  finding  made  by  the 
district  court  was  dictated  by  the  facts,  and  that  the  decree 
entered  should  not  be  disturbed. 

As  to  the  swamp-land  fund  warrant,  the  court  found 
the  same  to  have  been  issued  without  authority  of  law,  and 
ordere'd  the  same  canceled.     We  think  that  in  this  there  was 

error.     Under  the  act  of  1853  (Laws  1852-53, 

4.  Swampland:  ^ 

ceecis^-^  p*"^      page  29,  chapter  13)  all  swamp  lands  granted 
statutes.  ^  ^]jg  State  by  the  act  of  Congress  approved 

September  28,  1850  (9  Stat.  519,  chapter  84),  were  in  truth 
granted  to  the  respective  counties  in  which  situated  for  the 
purpose  of  constructing  the  necessary  levees  and  drains  re- 
quired by  the  act  of  Congress;  the  balance,  if  any,  to  be 
applied  to  the  building  of  roads  and  bridges,  when  necessary, 
through  or  across  said  lands,  and,  if  not  needed  for  this  pur- 
pose,  to  be  expended  in  building  roads  and  bridges  within  the 
county.  By  a  subsequent  act  passed  in  1858  (Laws  1858, 
page  256,  chapter  132),  entitled  "  An  act  to  authorize  coun- 
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ties  to  use  the  swamp  lands  to  aid  in  the  construction  of  rail- 
roads and  seminary  buildings,"  it  was  made  lawful  to  devote 
such  lands  or  the  proceeds  thereof  to  the  erection  of  public 
educational  buildings,  the  building  of  bridges  and  roads,  or 
for  making  railroads  through  the  county;  provided  that  the 
question  of  such  use  be  first  submitted  to  a  vote  of  the  people 
of  the  county.  If  such  provision  as  related  to  bridges  and 
roads  should  be  given  force  in  view  of  the  title  to  the  act, 
it  is  clear  to  our  minds  that  it  had  reference  only  to  bridges 
and  roads  in  the  portions  of  the  county  apart  from  the  swamp- 
land districts.  No  attempt  was  made  to  repeal  the  provisions 
of  the  act  of  1853,  and  we  are  not  warranted  in  holding  that 
there  was  an  implied  repeal.  The  lands  upon  and  over  which 
the  road  in  question  was  laid  out  were  within  the  grants 
referred  to,  and  we  think  it  was  within  the  power  of  the 
board  to  appropriate  the  proceeds  of  swamp-land  sales  to 
the  building  of  such  road  without  first  submitting  the  ques- 
tion to  a  vote  of  the  people. 

IV.  In  January,  1901,  the  board  of  supervisors  of  the 
defendant  county  entered  into  a  contract  with  one  G.  W. 
Weatherly  to  fill  a  ditch  and  build  an  embankment  in  and 

across  what  is  known  as  the  '^  Cox  Ditch  "  in  a 

5.  Contract  WITH       ,i.     ,  .    ,  .  .j  ^  rr«i  i 

county:  pubuc  highway  in  said  county.  Ihe  work  was 
to  be  done  by  taking  earth  from  the  highway^  or, 
if  not  suflScient,  from  the  adjacent  land,  and  the  contract 
price  was  10  cents  per  yard  for  taking  up  the  earth  and  10 
cents  per  yard  for  dumping  it  into  the  ditch.  The  court 
below  found  the  contract  to  be  strongly  impregnated  with 
fraud,  and  such  finding'  is  in  accord  with  our  conclusions. 
Weatherly,  and  no  one  else,  was  notified  by  Hilliard  that  a 
contract  was  about  to  be  let.  He  came  before  the  board  with 
a  contract  ready  for  signature,  and  it  was  signed.  The  price 
therein  agreed  to  be  paid  was  exorbitant  Weatherly  then 
took  Hilliard  into  partnership  with  him,  and  the  latter  not 
only  did  most  of  the  work,  but  he  approved  of  the  bills  for 
doing  the  same.     The  transaction  cannot  be  characterized 
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otherwise  than  as  a  bold  and  conscienceless  scheme  on  the  part 
of  Hilliard  to  plunder  the  county  treasury,  using  Weatherly  as 
a  thin  cover  for  his  depredation.  The  court,  however,  in  view 
of  the  fact  that  the  work  done  was  of  benefit  to  the  county, 
and  in  character  such  as  might  be  charged  to  the  bridge  fund, 
concluded  to  allow  the  reasonable  value  of  the  work  done  and 
the  value  of  extras  claimed.  Accordingly  the  price  per  yard 
was  scaled  to  five-eighths  of  the  contract  price,  and  the  war- 
rants issued  and  unpaid,  including  several  held  by  the  in- 
tervener Burke,  were  ordered  reduced  accordingly.  The 
county  does  not  appeal,  and  the  decree  should  not  be  dis- 
turbed.  • 

V.  During  the  years  in  question  a  large  number  of 
warrants  on  the  bridge  fund  of  the  defendant  county  were 
drawn  in  favor  of  J.  O.  Pugsley  and  C.  H.  Hilliard,  then 

members  of  the  board  of  supervisors  of  said 
6.  Same.  couuty,  and  these  were  so  drawn  upon  bills  pre- 

sented from  time  to  time  by  said  Pugsley  and 
Hilliard,  respectively,  and  approved  by  the  board.  Each  of 
.  the  warrants  so  drawn  and  now  outstanding  are  owned  by  the 
intervener  Burke.  It  is  conceded  that  many  of  the  bills  so 
presented,  and  for  which  warrants  were  so  drawn,  included 
charges  for  labor  done  and  materials  furnished  by  said  super- 
visors respectively  upon  bridge  work  in  said  county.  The 
defendant  county  insists  that  to  the  extent  that  such  war- 
rants represent  charges  in  favor  of  Pugsley  and  Hilliard,  and 
hence  objectionable  under  the  provisions  of  the  act  of  the 
Twenty-Seventh  General  Assembly,  supra,  the  same  should 
be  canceled.  The  contention  of  intervener  Burke  is  that  the 
record  does  not  show  that  any  such  work  done  or  materials 
furnished  was  under  a  contract  directly  or  indirectly  made 
with  the  county,  and  hence  the  statute  invoked  has  no  appli- 
cation ;  moreover,  that  in  view  of  the  character  of  the  work 
done  and  materials  furnished  and  the  circumstances  thereof, 
the  transactions  cannot  be  said  to  be  offensive  to  the  public 
policy  of  the  State. 
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The  court  by  its  decree  ordered  a  large  number  of  such 
warrants  to  be  canceled  or  reduced,  specifying  the  numbers 
and  the  amounts  thereof.  We  think  there  was  no  error. 
True,  express  contracts  under  which  materials  were  furnished 
or  labor  done  are  not  shown  by  the  record.  What  was  done 
by  Pugsley  and  Hilliard  was  on  their  own  motion,  and  the 
county  was  liable  therefor,  if  at  all,  as  under  implied  con- 
tracts. Now,  the  provision  of  the  statute  is  that  "  members 
of  the  board  *  *  *  shall  not  buy  from,  sell  to,  or  in 
any  manner  become  parties,  directly  or  indirectly,  to  any 
contract  to  furnish  supplies,  material,  or  labor  to  the  county," 
etc  Surely  the  language  here  used  is  not  subject  to  misun- 
derstanding. »  A  supervisor  may  not  sell  material  or  labor 
to  the  county;  he  may  not  in  any  manner  become  a  party 
to  any  contract  (and  this  includes  implied  as  well  as  express 
contracts)  to  furnish  labor  or  material  to  the  county.  We 
may  agree  with  counsel  for  appellants  that  the  enforcement 
of  this  law  may  at  times  work  inconvenience,  but  with  that 
we  have  nothing  to  do.  Now,  that  what  was  done  by  Pugsley 
and  Hilliard,  as  complained  of,  came  within  the  prohibition 
of  tHe  statute,  is  too  clear  for  argument;  and  as,  in  effect, 
they  are  before  the  court  in  the  person  of  Burke,  asking  that 
they  be  paid,  it  became  the  duty  of  the  court  to  refuse  pay- 
ment, and  this  was  done  by  ordering  the  warrants  reduced  or 
canceled.  A  contract  prohibited  by  statute  is  void.  Pihe  v. 
King,  16  Iowa,  49;  Miller  v.  Ammon,  145  U.  S.  421  (12 
Sup.  Ct  884,  36  L.  Ed.  759).  The  case  is  to  be  distin- 
guished from  Kagy  v.  School  District,  117  Iowa,  694,  at 
least  in  that  there  the  action  was  to  recovcF  back  moneys  paid 
by  the  district  on  accounts  fully  settled  and  closed. 

VI.  The  evidence  makes  it  appear  that  late  in  the 
year  1901  lumber  and  piling  in  large  quantities  was  pur- 
chased of  Spooner  &  Son  on  behalf  of  the  defendant  county. 

Such  purchases  were  made  by  Supervisor  Pugs- 

7.  Saics. 

ley,  who  was  to  retire  from  office  in  January 
following.     The  lumber  and  piling  were  for  bridge  purposes. 
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and  was  greatly  in  excess  of  any  possible  need  of  the  county. 
This  is  shown  by  the  fact  that  when  Pugsley  retired  from 
oflBce  there  was  on  hand  in  the  district  from  which  he  waa 
elected  about  126,000  feet  of  lumber  and  10,400  feet  of 
piling;  while  in  the  county  as  a  whole  there  was  on  hand 
310,000  feet  of  lumber  and  17,800  linear  feet  of  piling. 
And  the  county  bridge  fund  was  overdrawn  in  an  amount 
exceeding  $60,000.  Spooner  &  Son  ordered  the  lumber 
and  piling  in  car  lots,  and  upon  receipt  it  was  thus  de- 
livered to  the  county,  and  a  bill,  without*  being  itemized, 
was  made  out  and  given  to  Pugsley.  The  latter  presented 
such  bills  to  the  board,  and  on  his  recommendation 
they  were  allowed,  and  warrants  ordered.  The  profits  to 
Spooner  &  Son  on  piling  were  over  seventy-nine  per  cent., 
and  on  lumber  over  thirty  per  cent  We  need  not  set  forth 
the  evidence  further  in  detail.  The  court  found  there  was 
fraud  and  collusion,  and  we  agree  iti  the  conclusion  reached. 
By  the  decree  the  court  found  that,  as  the  material  was  in 
the  possession  of  the  county,  and  could  not  be  returned  in 
entirety,  equity  would  be  satisfied  by  a  reduction  of  the 
amount  of  the  warrants  issued,  all  of  which  are  now  in  the 
hands  of  the  intervener  Burke  as  owner,  to  the  amount  of 
the  cost  price  of  the  material,  with  a  reasonable  profit  added, 
and  it  was  so  ordered.  The  county  does  not  appeal,  and  we 
decline  to  interfere  with  the  decree. 

VII.  The  prayer  on  the  part  of  interveners  that  the 
defendant  county  be  restrained  from  issuing  bonds  to  fund 
the  legitimate  indebtedness  of  the  county  wafis  denied  by  the 
decree,  and  of  this  we  approve.     , 

Other  matters  presented  by  the  record,  and  reference  to 
whioh  is  made  in  the  decree,  do  not  demand  specific  notice. 
The  decree  will  be  modified  m,  the  respects  indicated  in  this 
opinion,  and  ip  all  other  respects  it  is  affirmed.  • 

Modified  and  affirmed. 
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6.  W.  Byebly,  Appellee,  v.  A.  H.  Sheeman  and  0-  W. 
Bbeed^  Exegutoe,  bt  al.,  Appellants. 

Wills:    DEVISE  IN  LIEU  OF  DOWER:    ELECTION:    ESTOPPEU    Under  the 

1  Code  of  1873,  the  one-third  interest  of  a  widow  in  the  real  estate 
of  her  husband  was  not  affected  by  his  will  giving  her  a  life  estate 
in  lieu  of  dower,  unless  she  consented  thereto  by  an  election  en- 
tered of  record  within  six  months  after  notice  to  her  by  interested 
parties  of  the  provisions  of  the  will ;  nor  would  the  management  of 
the  entire  estate  and  receipt  of  rents  and  profits  during  her  natural 
life  work  an  estoppel. 

Estates  of  decedents:    sale  of  undivided  interest.    The  unassigned 

2  distributive  share  of  an  heir  in  the  undivided  interest  of  his  intestate 
in  real  property  may  be  levied  upon. 

Deeds:    parol  evidence  of  trust.    A  deed  reciting  a  consideration 

3  cannot  be  shown  by  parol  to  be  a  trust. 

Appeal  from  Jones  District  Cavrt. —  Hon.  J.  H.  Peeston, 

Judge. 

Thuesday,  Januaby  19,  1905. 

Suit  for  partition  of  certain  real  estate.  Plaintiff 
claims  to  be  the  owner  of  an  undivided  one-thirtieth  interest 
in  and  to  320  acres  of  land  acquired  through  a  sheriff's  and 
a  quitclaim  deed.  Defendants  deny  plaintiff's  ownership  of 
any  part  of  the  property.  The  trial  court  made  partition  in 
accordance  with  plaintiff's  claims,  and  defendants  appeal.— 
Affirmed. 

Jamison  &  Smyth,  for  appellants. 

Remley  &  Remley  and  F.  0,  Ellison,  for  appellee. 

Deemeb,  J.-t- Matthew  Porter,  the  original  owner  of 
the  land,  died  testate  January  3,  1895,  seized  of  the  property 
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in  dispute.  By  the  terms  of  the  will  he  devised  t^  his  widow, 
a  life  estate  in  his  entire  property  in  lieil  of  dower,  and  at 
her  death  his  executors,  defendants  herein,  were  authorized 
and  directed  to  sell  the  real  estate  and  distribute  the  pro- 
ceeds among  his  heirs  in  certain  proportions.  Shortly  after 
the  death  of  Porter,  his  widow  left  the  land  where  she  and 
her  husband  had  resided,  and  thereafter  boarded  until  her 
death  in  August,  1901.  The  executors  appointed  in  Mat- 
thew Porter's  will  filed  no  inventory  of  the  property,  but  one 
of  them  (Breed,  a  son-in-law)  took  charge  of  the  premises 
in  controversy,  collected  the  rents,  and  looked  after  the  place 
generally.  Out  of  the  proceeds  received  he  paid  a  note  of 
$700,  with  intei^t,  given  by  the  testator,  Matthew  Porter. 
After  the  death  of  Mrs.  Porter  the  other  executor  took  rent 
money,  and  paid  it  on  a  note,  which  had  been  jointly  executed 
by  him  and  Mrs.  Porter  before  his  (Porter's)  death.  As 
this  note  was  given  for  money  borrowed  for  Marion  Porter, 
a  son,  he  (Marion),  after  the  payment  thereof,  executed  a 
note  to  the  executors:  for  thQ  amount  thereof.  At  the  %ime  of 
the  senior  Porter's  deajdi*  there  were  ten  children,  or  thQ  sur- 
vivors thereof,  then  in  being ;  among  them*  being  C.  F.  Porter. 
Plaintiff  held  a  judgment  against  C.  F.  Porter.  He  sued  out 
an  execution  thereon,  and  levied  upon  C.  F.  Porter's  interest 
in  the  land.  This  interest  was  sold,  thereunder,  and  went  to 
sheriff's  deed  October  22,  1902.  In  February  of  the  year 
1902  C.  F.  Porter  deeded  all  his  interest  in  the  land  to  one 
Lawrence,  and  Lawrence,  in  January  of  the  year  1903,  in 
turn  conveyed  the  same  to  plaintiff.  These  deed  were  quit- 
claims. Plaintiff  claims  that  the  widow  took  an  undivided 
one-third  interest  in  the  land  in  fee  simple,  and  that  the  other 
two-thirds  descended  or  passed  by  devise  to  the  children  or 
their  representatives,  and  that  he  is  the  owner  of  C.  F.  Por- 
ter's interest  in  the  widow's  share  in  virtue  of  the  sheriff's 
deed  and  the  conveyances  above  referred  to ;  while  defendants 
say  that  Maria  Porter  took  a  life  estate  under  the  will  of  her 
husband,  and  that  she  and  her  representatives  or  successors 
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are  estopped  from  claiming  any  other  or  greater  estate  in 
her. 

Reduced  to  its  last  analysis,  the  claim  of  plaintiff  is  that 
the  widow  took  one-third  in  fee,  and  that  he  is  entitled  to 
the  interest  which  C.  F.  Porter  inherited  from  his  mother  of 

this    one-third,    or   one-thirtieth    of   the   land. 

1.  Devisb   in  ... 

Ei*"ci«^i<m^^  "^^^  primary  question  in  the  case  is,  what  inter- 
estoppeL         ^^  ^j^  Maria  Porter  acquire  in  the  lands  of 
her  deceased  husband  ?     If  she  took  but  a  life  interest,  then 
plaintiff  is  not  entitled  to  recover.     If,  on  the  other  hand, 
she  was  entitled  to  a  distributive  share  as  survivor  of  her 
husband,  then  plaintiflPs  cause  of  action  is  well  founded. 
Under  the  law  as  it  existed  at  the  time  of  Mr.  Porter's  death 
the  widow's  share   (one-third  in  value  of  the  real  estate) 
^  could  not  be  affected  by  any  will  of  her  husband,  unless  she 
consented  thereto  within  six  months  after  notice  to  her  of 
the  provisions  thereof  by  the  other  parties  interested  in  the 
estate,  "  which  consent,"  the  statute  provides,  "  shall  be  en- 
tered on  the  proper  records  of  the  circuit  [district]  court" 
Code  1873,  section  2452.     It  is  conceded  by  all  parties  that 
no  formal  notice  was  ever  given  the  widow  by  the  parties  in 
interest,  or  by  any  one  else,  of  the  provisions  of  the  will, 
and  that  no  consent  thereto  was  ever  entered  upon  the  court 
records.     This  being  true,  there  was  no  statutory  election  to 
take  under  the  will,  and  her  distributive  share  was  not  af- 
fected thereby.     Bailey  v.  Hughes,  115  Iowa,  304,  and  cases 
cited;  Howard  v.  Watson,  76  Iowa,  229.     That  the  widow 
had  verbal  notice  of  the  contents  of  the  will,  and  seemed  to 
be  satisfied  therewith,  is  of  no  moment,  in  so  far  as  the 
question  of  statutory  election  is  concerned.     Under  the  law 
as  it  existed  at  the  time  of  her  husband's  death,  which,  of 
course,  must  control  here,  an  affirmative  act  on  the  widow's 
part  was  necessary  in  order  to  deprive  her  of  her  distributive 
share.     And  this  affirmative  act  was  required  to  be  evidenced 
in  a  stated  manner.     See  cases  cited  and  Houston  v.  Lams, 
62  Iowa,  291. 

Vol.  126  I  A.— 29 
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But  defendants  contend  that  through  the  receipt  of  the 
rents  of  the  land,  and  various  other  matters  to  which  we  shall 
presently  refer,  thfe  widow,  and  all  persons  claiming  by, 
through,  or  under  her,  are  estopped  from  saying  that  she  did 
not  take  a  life  estate  under  tlie  will.  This,  to  our  minds, 
presents  the  only  debatable  question  in  the  case.  The  will 
gave  the  widow  a  life  estate  upon  condition  that  she  should 
take  the  same  in  lieu  of  dower.  After  the  death  of  the  hus- 
band, the  executors,  or  one  of  them,  took  charge  of  the  prop- 
erty as  agent  for  the  widow,  and  not  as  executor.  They  did 
not  take  charge  of  it  as  representatives  of  the  husband  until 
after  the  death  of  the  widow.  Matthew  Porter  left  little  or 
no  property  not  exempt  from  execution.  The  rents,  of  the 
property  were  collected  by  the  widow's  agent  down  to  the 
time  of  her  death,  and  were  disposed  of  according  to  her  di- 
rections, part  in  payment  of  the  debts  of  her  husband,  and 
part  were  left  in  her  hands,  and  were  distributed  after  her 
death  to  her  heirs.  No  one,  it  seems,  thought  of  requiring 
an  election  on  the  widow's  part,  and  no  one  gave  her  notice 
of  the  terms  of  the  will.  She  did  not,  as  we  have  seen,  make 
a  statutory  election ;  and,  if  there  is  any  election,  it  must  be 
bottomed  on  the  theory  of  estoppel. 

Counsel  have  diligently  gone  over  our  cases  for  a  de- 
cision on  this  point,  and  it  is  contended  on  the  one  side  that 
there  cannot  be  an  estoppel  on  the  widow,  save  by  following 
the  statute ;  while  on  the  other  the  theory  of  equitable  estoppel 
as  applied  to  wills  in  general  is  invoked.  But  for  the  statu-  , 
tory  provision  with  reference  to  election,  there  would  be  no 
difficulty  with  the  case;  and  there  are  some  chance  expres- 
sions in  our  cases  which  seem  to  indicate  that  there  may  be 
an  estoppel  or  an  election  through  conduct  not  evidenced  by 
any  court  record.  But  in  each  and  every  one  of  these  cases, 
which  were  decided  under  the  statute  now  under  considera- 
tion, there  was  some  record  of  an  election,  which  was  made 
the  basis  for  the  decision.  We  shall  not  attempt  to  review 
the   cases   to   demonstrate   this   proposition.     Suffice    it   to 
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say  that  all  the  later  decisions  proceed  upon  the  theory  that 
there  can  be  no  election  save  as  pointed  out  by  statute. 
In  construing  this  statute  in  Howard' t?.  Watson,  76  Iowa, 
229,  we  said :  "  The  thought  is  that,  if  no  person  interested 
in  the  estate  as  heirs  or  otherwise  object,  or  cause  the  widow 
to  be  served  with  the  required  notice,  she  is  not  bound  to  make 
any  election^  but  may  enjoy  what  has  been  devised. to  -her. 
She  has  six  months  after  notice  in  which  to  make  an  election, 
and  not  six  months  after  she  has  knowledge  of  the  provisions 
of  the  will.  She  can  remain  passive  until  such  notice  is 
given.^^  In  Baldozier  v.  Haynes,  57  Iowa,  683,  we  held,  in 
eflFect,  that  no  one  has  the  right  to  rely  upon  any  acts  or  con- 
duet  of  the  surviving  husband  or  wife  not  made  of  record 
in  the  manner  required  by  law ;  that  it  was  not  the  declara- 
tions or  conduct  of  the  survivor  which  estopped  him,  but  the 
entry  of  record.  The  object  and  purposes  of  the  statute  were 
there  considered,  and  the  thought  expressed  that  the  L^s- 
lature  undoubtedly  intended  a  strict  construction  thereof,  in 
order  to  afford  certainty  and  security  to  titles.  This  casie 
was  also  followed  in  Bailey  v,  Hughes,  115  Iowa,  304,  and 
the  reasons  for  the  rule  again  stated.  See,  also,  Whited 
V.  Pean'son,  87  Iowa,  513;  Houston  v.  Lane,  62  Iowa,  291. 
In  Bailey's  Case  most  of  the  authorities  relied  upon  by  ap- 
pellant are  referred  to  and  analyzed.  In  the  Whited  Case  it 
is  said  that  there  must  be  something  of  record  upon  which  to 
base  the  conclusion  of  an  election.  Houston  Case,  supra, 
is  a  strong  one,  and  the  decision  is  planted  squarely  upon 
the  thought  that  the  survivor's  distributive  share  cannot 
be  defeated  by  any  conduct  on  his  part  short  of  some  record 
entry  of  consent  There  are  many  reasons  for  these*  hold- 
ings, which  are  fully  set  forth  in  the  opinions  cited.  The 
rule  has  often  been  challenged,  but  never  departed  from, 
as  we  understand  the  cases.  If  there  be  any  apparent  con- 
flict, it  is  not  in  what  is  actually  decided  upon  the  facts,  but 
in  expressions  used  in  argument,  which  were  not  necessary* 
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to  the  decision  of  the  case,  or  because  the  statute  was  not 
under  consideration. 

Appellants  argue  with  much  plausibility  and  force  that 
the  survivor  cannot  have  both,  and  that,  if  he  takes  the  one 
he  waives  the  other.  This  was  a  matter  for  the  consideration 
of  the  Legislature,  and  the  matter  has  now  apparently  been 
covered  by  the  provisions  of  the  Code  of  1897.  See  sections 
3270,  3376.  Under  previous  statutes  the  widow  took  one- 
third  absolutely.  In  order  to  defeat  her  thereof  it  was  neces- 
sary to  follow  the  statute  we  have  quoted.  She  was  not  de- 
feated of  this  interest,  except  that  the  statute  be  followed. 
This  was  not  done  in  this  case,  and  the  widow  was  never 
called  upon  by  any  one  to  make  an  election.  It  does  not  ap- 
pear that  she  knew  she  had  to  elect,  or  that  any  one  was 
complaining  of  her  collection  of  the  rents.  She  was  never 
called  upon  by  any  one  to  say  what  she  would  do.  And,  as 
said  in  the  Howard  Case,  supra,  she  was  not  bound  to  make 
any  election,  but  might  enjoy  what  was  devised  to  her  until 
served  with  notive  to  elect.'  The  statute  has  made  a  rule  for 
such  cases,  and  we  must  follow  that  rule,  even  if  in  some 
cases  it  may  appear  to  work  a  hardship.'  In  all  matters 
relating  to  real  estate  it  is  quite  important  that  all  transac- 
tions affecting  the  title  be  of  record,  so  as  to  give  notice  to 
the  entire  world.  Oral  testimony  against  people  whose  lips 
are  sealed  by  death  is  too  insecure  a  foundation  upon  which 
to  rest  titles  to  land.  Undoubtedly  this  was  the  Reason  for 
the  enactment  of  the  provision  now  under  consideration* 
Any  one  interested  had  the  right  to  compel  a  statutory  elec- 
tion, and,  if  they  did  not  see  fit  to  do  so,  they  should  not 
be  permitted  to  plead  an  election  in  some  other  manner.  In 
none  of  the  cases  cited  by  appellants'  counsel  from  other 
jurisdictions  was  there  a  statute  like  ours;  hence  these  case^ 
are  of  no  consequence. 

It  is  further  argued  that,  as  a  widow's  unassigned 
dower  cannot  be  levied  upon  and  sold  under  execution,  plain- 
tiff took  nothing  under  his  sheriff's  deed.     To  this  there  are 
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two  answers :    First^  Plaintiff  did  not  attempt  to  levy  upon 

2.  Estates  of      ^^  unassigned  right  of  dower,  but  upon  the  in- 

Se^Jff'un-     terest  of  an  heir  of  a  deceased  widow,  who 

ttrlal    "*      owned  an  undivided  onl9-third  interest  in  the 

lands  at  the  time  of  her  death.     True,  this  was  a  distributive 

share,  and  had  not  been  assigned  at  the  time  of  her  death, 

but  her  fee  title  passed  to  her  heirs  upon  her  death  intestate. 

Second.     Plaintiff  holds  a  quitclaim  to  the  land  of  C. 

F.  Porter^s  interest  therein.     True,  an  attack  is  made  upon 

this  deed,  but  the  evidence  is  not  sufficient  to  set  it  aside. 

The  deeds  under  which  plaintiff  claims  recite 
'  tvidenct^li^   Considerations    as    paid,    and    they   cannot   be 

shown  by  parol  to  be  in  trust.  These  proposi- 
tions are  elementary,  and  need  not  be  fortified  by  authority. 
It  should  be  remembered  that  there  is  no  competent  evi- 
dence in  this  record  that  the  widow  ever  had  notice  of  the 
terms  of  her  husband's  will,  no  evidence  as  to  when,  if  ever, 
she  saw  it,  and  no  claim  that  any  notice  was  ever  given  her  as 
provided  by  the  quoted  statute.  For  these  reasons  there  was 
no  such  an  election  as  to  bar  the  widow  of  her  one-third  in 
fee  of  her  husband's  land.  She  died  owning  this  one-third, 
of  which  C.  F.  Porter  acquired  one-tenth.  This  one-tenth 
of  one-third  is  now  owned  by  the  plaintiff,  and  the  decree  con- 
firming his  title  thereto  is  affirmed. 


HoBsoN  Bros,,  Appellants,  v.  Joseph  H.  Townsend,  et  al. 

Mechanic's  liens:  essentials:  furnishing  materiau  For  a  ma- 
terialman to  avail  himself  of  the  subcontractor's  lien,  he  must 
have  actually  furnished  the  material  for  the  particular  building 
upon  which  the  lien  is  claimed,  independent  of  representations 
of  the  contractor;  but  it  is  not  essential  that  the  materials  fur- 
,  mshed  were  actually  used  in  the  building. 

'Appeal  from  Monroe  District  Court. —  Hon.  Robt.  Six>an, 

Judge. 
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Tuesday,  Febeuaby  7,  1905. 

Action  to  foreclose  mechanic's  lien.  There  was  a  judg- 
ment against  the  contractor  for  the  amount  claimed,  but  the 
petition  as  against  the  owners  was  dismissed.  The  plaintiffs 
appeal. — A-ffirmed. 

J,  F.  Abegglen,  for  appellants. 

ClarJcson  &  Bates,  for  appellees. 

Ladd^  J. —  The  contract  for  the  erection  of  the  house 
was  entered  into  May  25,  1901.  The  house  was  completed 
June  28th,  and  accepted  by  the  owner  on  the  following  day. 
The  balance  due  the  contractor  was  paid  July  6th.  A  me- 
chanic's lien  was  filed  by  plaintiffs,  who  furnished  materials 
to  the  contractor,  August  15th.  It  will  be  observed  that 
this  was  more  than  30  days  subsequent  to  the  completion  of 
the  house,  and  the  evidence  fails  to  show  that  the  owner  had 
or  was  charged  with  notice  of  the  nonpayment  of  the  ma- 
terialmen by  the  contractor.  The  contention  is  that,  not- 
withstanding the  house  was  completed  as  stated,  the  plain- 
tiffs furnished  the  contractor  lumber  on  the  16th  day  of  July, 
which  he  represented  was  for  this  particular  house,  and 
therefore  that  the  30  days  from  fumishibg  the  last  item, 
within  which  the  subcontractor  must  serve  written  notice  on 
the  owner,  had  not  elapsed.  See  section  3093,  Code.  What- 
ever the  contractor  may  have  represented,  the  lumber  sold 
him  on  July  16th  was  not  furnished  for  this  building.  The 
statute  provides  that  "  every  person  who  shall  ♦  ♦  * 
furnish  any  materials  *  *  *  for  any  building  *'  is  en- 
titled to  a  Hen.  Section  3089,  Code.  Two  things  are  essen- 
tial before  one  may  avail  himself  of  the  benefits  of  this  stat- 
ute: (1)  Materials  must  be  furnished;  and  (2)  for  the 
particular  builditig.  It  is  not  necessary  that  they  be  actually 
used  in  the  building.     Frudden  Lumber  Co,  v.  Kinrum,  117 
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Iowa,  93 ;  Lee  v.  Hoyt,  101  Iowa,  101 ;  NeiUon,  Benton  & 
O'Donnell  v,  Iowa  E,  N,  Co,,  51  Iowa,  J84.  It  is  necessary 
that  they  be  actually  furnished  for  that  purpose.  What  tlie 
materialman  supposes  is  not  controlling.  Nor  is  the  owner 
entirely  at  the  mercy  of  the  contractor.  If  the  latter, 
through  deception,  obtains  material  ostensibly  for  one  build- 
ing, when  it  is  in  fact  for  another,  the  owner  of  tlie  former 
is  not  liable,  for  that  it  was  not  furnished  for  his  building. 
While  the  materialman  may  have  supposed  that  the  object, 
it  was  not  such  in  fact.  In  other  words,  the  onus  is  upon 
the  subcontractor,  before  he  can  avail  himself  of  the  benefits 
of*  this  statute,  to  show  that  the  goods  sold  were  actually  for 
the  improvement  against  which  the  lien  is  claimed.  If  for 
some  other,  the  subcontractor,  rather  than  the  owner  of  the 
improvement,  being  made  without  fault,  should  suffer  the 
loss,  if  any.  There  is  no  ground  for  charging  the  owner  with 
the  consequences  of  fraud  perpetrated  by  the  contractor  on 
the  materialman.  The  rule  is  well  settled  that,  where  one 
of  two  innocent  persons  must  bear  a  loss,  the  one  least  at 
fault  is  shielded,  and  the  burden  cast  upon  the  other.  Here 
the  owner  had  no  connection  with  the  transaction.^  The 
house  had  been  completed,  and  was  occupied  by  a  tenant. 
He  did  not  have  the  slightest  reason  to  anticipate  that  any- 
thing more  would  be  purchased  for  it  by  the  contractor,  while 
slight  inquiry  by  plaintiffs  would  have  elicited  the  informa- 
tion that  nothing  more  was  required.  The  subcontractors, 
not  the  owner,  suffered  themselves  to  be  deceived;  and,  as 
this  was  without  fault  of  the  owner,  they,  and  not  he,  should 
suffer  the  loss.  There  is  nothing  in  appellants'  suggestion 
that  the  point  decided  was  not  raised  by  the  answer.  The 
petition  alleged  that  the  materials  itemized  were  furnished 
for  defendants'  building.  The  general  denial  put  this  in 
issue.  Because  of  failure  to  prove  the  allegation  upon  which 
prayer  for  recovery  was  predicated,  relief  was  properly  de- 
nied.—  Affirmed. 
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James  K.  Olds,  Appellee,  v. 'Elizabeth  P.  Fobbebter  and 

A.  D.  FoBBESTEB,  Appellants. 

Judgment  for  costs:    discharge  in  bankruptcy.    A  judgment  for 

1  costs  in  a  criminal  case  is  not  a  debt  "  due  for  taxes  "  within 
the  exception  of  the  bankruptcy  law  of  1898  and  is  satisfied 
by  the  discharge  of  the  judgment  debtor  in  bankruptcy. 

Same.    A  judgment  for  costs  in  a  criminal  case  is  not  a  debt  based 

2  on  fraud  so  as  to  prevent  its  release  by  discharge  of  the  debtor 
in  bankruptcy. 

Same.    The  costs  in  a  criminal  prosecution  are  not  part  of  the  fine 

3  imposed  as  a  punishment  for  the  offense,  and  a  release  of  the 
costs  by  discharge  in  bankruptcy  is  not  contrary  lo  public 
policy  because  interfering  with  the  administration  of  the  crim- 
inal law. 

Appeal  from  Dallas  District  Court, —  Hon.   Edmund 

Nichols,  Judge. 

Tuesday,  February  7,  1905. 

The  opinion  states  the  case. — Affirmed. 

J.  M.  Ooodson  and  D.  H.  Miller,  for  appellants. 

White  &  Clark  and  H,  A,  Hoyt,  for  appellee. 

Weaver,  J. —  Plaintiff  and  defendants  entered  into  a 
written  contract  by  the  terms  of  which  plaintiff  agree<i  to 
sell  and  the  defendants  to  purchase  certain  real  estate  held 
in  the  name  of  the  former.  Defendants  thereafter  refused 
to  accept  the  conveyance  or  to  pay  the  agreed  purchase  price, 
and  plaintiff  instituted  this  proceeding  to  enforce  specific 
performance  of  the  contract.  The  district  court  granted  the 
relief  prayed  for,  and  the  defendants  appeal.  Specific  per- 
formance is  resisted  because  of  an  alleged  outstanding  judg- 
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ment  lien  on  tbe  property  which  is  the  subject  of  the  con- 
tract. Whether  such  lien  exists  is  the  question  presented. 
It  appears  that  on  April  27,  1896,  in  the  district  court  of 
Dallas  county,  the  plaintiff  in  this  proceeding  was  convicted 
of  the  crime  of  forgery,  and  judgment  was  entered  that  he 
be  committed  to  the  penitentiary  for  a  specified  term  and  pay 
the  costs  of  prosecution  taxed  at  about  $800.  Thereafter 
said  plaintiff  was  duly  adjudged  a  bankrupt,  and  on  March 
20,  1900,  obtained  a  discharge  from  all  debts  and  claims 
provable  in  such  proceedings.  Did  such  discharge  relieve 
the  plaintiff  from  the  indebtedness  represented  by  the  afore- 
said judgment  for  costs  ?  This  proposition  is  aflSrmed  by  the 
appellee  and  denied  by  the  appellants. 

The  appellants'  contention  that  the  lien  still  exists  is 
sought  to  be  sustained  upon  three  several  grounds  as  follows : 

I.  It  is  first  argued  that  the  judgment  is  a  debt  due  to 
the  State  of  Iowa,  and  as*  such  is  expressly  excepted  from 
the  effect  of  the  bankrupt's  discharge.  The  provision  of  the 
,  -  bankruptcy  act  of  1898  on  which  this  conten- 

1.  JUDGMINT     tOk  ^       •' 

chl^l^  Ijf"  ^^^^  ^^  based  is  as  follows :  "  Sec.  17.  A  dis^ 
^^^'^'^^P^^^y*  charge  in  bankruptcy  shall  release  a  bankrupt 
from  all  his  provable  debts  except  such  as  (1)  are  due  as 
taxes  levied  by  the  United  States,  the  State,  county,  district 
or  municipality  in  which  he  resides,"  etc  Bankruptcy  Act 
July  1,  1898,  chapter  541,  30  Stat  550  [U.  S.  Comp.  St. 
1901,  page  3428].  It  needs  but  a  reading  of  this  language 
to  demonstrate  that  it  is  not  open  to  the  construction  sought 
to  be  placed  upon  it.  The  debt  represented  by  the  judgment 
against  the  appellee  is  in  no  proper  sense  of  the  word  "  due 
as  taxes,"  and  therefore  does  not  come  within  the  express 
terms  of  the  statute.  Neither  is  there  any  room  for  includ- 
ing it  by  implication.  Were  there  no  reference  in  the  stat- 
ute to  claims  due  to  the  United  States  or  to  the  State,  we 
m%ht,  perhaps,  be  at  liberty  to  assume  that  the  discharge 
of  the  bankrupt  was  not  intended  to  affect  his  liability  for 
the  payment  of  such  debts.     But  the  statute  is  not  silent  in 
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this  respect.  It  does  expressly  withhold  from  its  operation 
all  debts  due  to  the  sovereign  "  as  taxes/'  and  under  the  fa- 
miliar rule  expressio  unius  exclusio  cdterius  it  must  be  held 
that  as  to  other  matters  of  civil  liability  for  the  payment  of 
money  the  State  has  no  advantage  or  preference  over  the  indi- 
vidual citizen  in  the  enforcement  of  its  claims  against  one  who 
has  been  discharged  as  a  bankrupt.  This  holding  is  in  clear 
accord  with  United  States  v-  Herron,  20  Wall.  251  (22  L. 
Ed.  275),  cited  by  the  appellants.  It  was  there  held  that 
"  a  discharge  will  not  release  the  debtor  from  a  debt  due  the 
sovereign  unless  the  sovereign  is  expressly  named  in  the 
clauses  relating  to  the  discharge  of  debts."  The  present 
statute  was  enacted  since  that  decision  was  rendered,  and  as 
"  the  sovereign  is  there  expressly  named  "  and  the  debts  re- 
served from  the  operation  of  the  law  are  there  expressly 
enumerated  we  must  assume  that  all  other  debts  are  provable 
in  the  bankruptcy  proceedings.    • 

II.  It  is  next  said  that  the  judgment  represents  a 
debt  based  upon  the  fraud  of  the  appellee,  and  is  therefore 
not  released  by  the  discharge  in  bankruptcy.     The  point  is 

not  well  taken.  The  amount  of  the  judgment 
is  made  up  of  items  of  fees  due  to  the  officers 
of  the  court  and  to  witnesses  used  upon  the  trial  of  the  crim- 
inal case  against  the  appellee.  It  would  require  a  palpable 
distortion  of  the  meaning  of  words  to  hold  that  these  inci- 
dental expenses  of  a  judicial  proceeding  are  debts  originating 
in  the  fraud  of  the  appellee.  The  crime  for  which  he  was 
being  tried  may  have  involved  the  element  of  fraud,  but  the 
taint  of  such  fraud  is  not  transmitted  to  the  costs  which  were 
regularly  and  properly  made  by  the  State  and  by  the  accused 
in  the  course  of  the  trial.  If  the  case  before  us  involved 
consideration  of  a  judgment  for  damages  recovered  by  the 
person  injured  by  the  appellee's  fraud,  we  should  have  a 
very  different  question  to  consider. 

III.  It  is  finally  insisted  that  to  make  the  discharge 
effectual  against  the  judgment  is  to  interfere  with  the  due 


? 
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course  of  justice  in  criminal  proceedings,  and  is  therefore 

against  good  morals  and  public  policy.  If  it 
were  true  that  to  uphold  the  claim  gf  the  ap- 
pellee is  to  enable  the  bankruptcy  court  to  cancel  and  set 
aside  penalties  which  the  courts  have  adjudged  against  per- 
sons found  guilty  of  crime,  the  objection  raised  by  the  ap- 
pellants would  have  much  force.  If  the  appellee  had  been 
convicted  of  some  offense  punishable  by  fine,  and  adjudged 
to  pay  a  fine  of  $800,  it,  would  be  an  intolerable  condition 
if  he  could  immediately  be  discharged  from  such  liability 
by  a  proceeding  in  bankruptcy.  See  Moore's  Case  (D.  C), 
111  Fed.  Eep.  145.  But  a  fine  is  not,  strictly  speaking,  a 
debt  due  from  the  person  against  whom  it  is  assessed.  The 
judgment  is  not  entered  against  him  because  he  owes  the 
State  so  much  money.  His  obligation  to  p^y  is  not  a  debt 
obligation.  He  is  adjudged  to  pay  ^  certain  sum  of  money 
as  a  punishment  for  a  public  offense,  and  his  obligation  to 
suffer  that  punishment  cannot  be  discharged  except  by  per- 
formance, or  by  the  interposition  of  executive  clemency.  .  But 
the  same  is  not  true  as  to  costs  accruing  in  the  prosecution 
which  results  in  the  fine-  They  are  no  part  of  the  penalty. 
They  are  not  assessed  against  the  accused  as  a  punishment^ 
but  rather  in  pursuance  of  the  general  policy  by  which  the 
losing  party  in  judicial  proceedings  is  required  to  pay  all 
taxable  costs.  This  we  have  expressly  held  to  be  the  law. 
Albertson  v.  KriechhoAim,  65  Iowa,  17.  While  in  form  the 
judgment  for  costs  is  in  favor  of  the  State,  its  interest  is 
nominal  only,  the  real  parties  in  interest  being  the  officers 
and  witnesses  to  whom  the  fees  are  due.  That  the  obliga- 
tion of  such  judgment  is  civil,  and  not  penal,  is  further 
recognized  in  our  former  holdings  that  the  general  power 
vested  in  the  Governor  of  the  State  to  pardon  public  offenses 
and  to  remit  fines  and  forfeitures  does  not  extend  to  the 
remission  of  costs  accruing  in  the  prosecution  of  crimes  and 
misdemeanors.  State  v.  Beebee,  87  Iowa,  639;  Estep  v, 
Jjacy,  35  Iowa,  419. 
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For  these  several  reasons  stated  we  are  satisfied  with 
the  conclusion  reached  by  the  trial  court,  and  the  decree  ap- 
pealed from  is  therefore  affirmed. 


Clabk  Bros.,  Appellant,  v^  Robert  Ford  and  Mary  Ford. 

Fraudulent  conveyances:    deed  from  husband  to  wife.    The  agree- 

1  ment  between  a  husband  and  his  wife's  parents  to  reimburse 
126  460  her  to  the  extent  of  funds  advanced  him  for  family  use  by  the 
130  285  parents,  will  support  a  conveyance  of  property  from  the  hus- 
1 126  460  band  to  the  wife  in  payment  thereof,  irrespective  of  any  con- 
ri?i_l               tract  between  them,  or  the  husband's  insolvency. 

135      Jig        Fraud:    burden  of  proof.    To  set  aside  a  conveyance  from  husband 

2  to  wife  as  fraudulent  as  to  creditors,  the  plaintiff  has  the  bur- 
den of  showing  fraud. 

Appeal  from  Monroe  District  Court. —  Hon.  M.  A.  Roberts, 

Judge. 

Tuesday,  February  7,  1905. 

Action  by  plaintiffs,  as  judgment  creditors  of  Robert 
Ford,  to  have  a  conveyance  of  property  to  his  wife  set  aside, 
and  to  subject  such  property  to  the  satisfaction  of  their  judg- 
ments. Decree  for  defendants.  Plaintiffs  appeal. — Af- 
finned. 

Clarkson  &  Bates,  for  appellants. 

Fred  D.  Everett  and  N)  E.  Kendall,  for  appellees.    • 

McClain,  J. —  The  indebtedness  on  which  plaintiffs^ 
judgments  were  recovered  antedated  the  conveyance  of  the 
property  by  Robert  Ford  to  his  wife,  and  the  occupancy  of 
such  property  as  a  homestead ;  and  the  sole  question  for  us  is 
whether  the  conveyance  was  voluntary,  or  was  made  and  ac- 
cepted  with  the  intent  to  defraud  creditors.     There  is  no 
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reasonable  doubt  that,  at  the  time  of  the  conveyance,  Ford 
was  insolvent.  The  evidence  relied  upon  by  defendants  as 
tending  to  show  that  the  conveyance  was  not  voluntary  and 
without  consideration  is  found  in  their  testimony,  which  is  to 
some  extent  corroborated  by  relatives,  that  the  conveyance 
was  made  in  fulfillment  of  a  promise  by  Ford  to  his  wife's 
father  at  the  time  her  father  gave  money  and  property  to  the* 
daughter  and  her  husband^  that  Ford  would,  as  we  infer  from 
the  testimony,  reimburse  his  wife  for  the  iponey  and  property 
thus  given  by  the  father  and  a  subsequent  promise  to  his 
wife's  mother  at  the  time  that  other  advancements  were  made 
that  the  wife  should  be  likewise  thus  secured  or  reimbursed 
for  such  advancements.  The  argument  for  appellants  is  that 
as  the  property  and  money  thus  advanced  by  the  wife's 
parents  was  used  for  the  support  of  the  family,  without  any 
direct  promise  from  the  husband  to  the  wife  that  she  shoul(1 
be  paid,  the  transaction  did  not  give  rise  to  any  indebted- 
ness as  between  husband  and  wife.  But  if  the  husband 
promised,  for  a  consideration  proceeding  from  his  wife's 
parents,  that  he  would  reimburse  the  wife  to  the  extent  that 
money  and  property  were  advanced  to  him,  even  for  family 
use,  then  the  wife,  as  the  party  for  whose  benefit  the  promise 
was  made,  had  a  valid  claim  against  her  husband  to  that 
extent,  regardless  of  any  contract  between  the  two  for  such 
payment.  We  think  that  by  preponderance  of  testimony  it 
was  shown  that  such  promises  of  reimbursement  were  made 
to  the  extent  of  the  value  of  the  property  conveyed,  less  th^ 
incumbrance  subject  to  which  the  wife  accepted  it,  and  there- 
fore we  reach  the  conclusion  that  the  conveyance  should  not 
be  set  aside  as  to  any  extent  voluntary  or  without  adequate 
consideration. 

As  to  the  contention  that  the  conveyance  was  made  and 
accepted  with  intent  to  defraud  creditors,  the  burden  of  prov- 
ing fraud  was  on  the  plaintiffs,  and  we  think  they  have  nor 
made  out  their  case  by  a  preponderance  of  the  evidence.  It 
may  be  confessed  that  the  circumstances  were  suspicious,  and 
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ausband  had  a  right  to  pay  his  debts  to  his  wife,  if 
it  to  do  so,  and,  in  the  absence  of  a  fraudulent  pur- 
!  conveyance  must  be  sustained, 
the  whole  evidence,  we  are  satisfied  that  the  decree 
ial  court  was  correct,  and  it"is  affirmed. 


IF  Iowa,  Appellee,  v,  Feask  Humbles,  Appellant. 

with  intent  to  commit  murder:  insanity:  buri^n  op 
,  In  a  prosecution  for  assault  with  intent  to  commit 
er,  the  defendant  has  the  burden  of  proving  the  defense 
sanity  to  the  reasonable  satisfaction  of  the  jury,  by  a  pre- 
erance  of  the  evidence. 

EVIDENCE.  The  jury  is  not  required  to  accept  as  a  verity 
tatements  of  experts  based  on  hypothetical  questions,  as 
e  insanity  of  a  defendant,  but  may  weigh  it  as  other  testi- 
'  and  from  all  of  the  evidence  on  the  subject  determine 


from  Monroe  District  Court —  Hon.  Kobebt  Sloan, 
Judge. 

Tuesday,  February  7,  1905. 

FEBDANT  was  indictfid  for  the  crime  of  an  assault 
tent  to  commit  murder.  He  was  convicted  of  the 
■  an  assault  with  intent  to  commit  manslaughter,  and 
J  judgment  and  sentence  imposed  appeals. — Affirmed. 

<od&)n  &  Brown  and  0.  C.  G.  Phillips,  for  appellant. 

jrtes  W.  Mullan,  AUomey-General,  and  Lawrence  De 
Issistani  Attorney-General,  for  the  State. 

EMER,  -T. — ■  That  the  defendant  committed  the  assault 
is  practically  conceded.  His  principal  defence  to 
ge  was  insanity.  The  alleged  errors  relied  upon  for 
al  we  shall  take  up  in  their  order. 
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'  It  is  contended  that  the  court  erred  in  overruling  defend- 
ant's challenge  to  a  juror  named  Taunton. .  The  case  in  this 
respect  falls  clearly  within  the  rule  announced  in  State  v. 
Munchrath,  78  Iowa,  268,  and  other  like  cases.  Indeed, 
the  showing  of  prejudice  is  not  so  strong  here  as  in  those 
cases. 

II.  Next  it  is  insisted  that  the  trial  court  erred  in  its 
instructions  regarding  the  testimony  introduced  to  show  in- 
sanity.    The   instructions   complained  of  read   as  follows: 

'^  It  is  not  necessary,  in  order  to  acquit,  that 
harden  of       the  evidence  on  the  subject  of  insanity  should 

satisfy  you  beyond  a  reasonable  doubt  that  the 
defendant  was  insane.  It  is  sufficient  if,  upon  a  full  con- 
sideration of  all  the  evidence  in  the  case,  and  all  the  facts 
and  circumstances  therein,  that  you  are  reasonably  satisfied 
thereof  *  *  *  The  burden  (Jf  proof  is  upon  the  de- 
fendant to  show  that  when  the  defendant  shot  at  his  wife, 
if  he  did  so,  he  was  insane,  and  that  his  act  in  so  doing  was 
the  direct  result  thereof;  and  he  must  establish  the  same  to 
your  reasonable  satisfaction  by  a  preponderance  of  the  evi-  ^ 
dence  \r\  the  case.  But  if  the  defendant  has  established  the 
same  by  the  weight  or  preponderance  of  the  evidence,  then 
it  raises  a  reasonable  doubt  of  the  defendant's  guilt,  and  en- 
titles him  to  an  acquittal ;  otherwise  it  will  not  entitle  him 
to  an  aquittal."  These  instructions,  while  not  in  accord  with 
the  law  in  some  other  jurisdictions,  have  full  support,  in  our 
cases.  .  State  v.  Felter,  32  Iowa,  49 ;  State  v,  Bruce,  48  Iowa, 
530;  State  v.  Novak,  109  Iowa,  717;  Staie  v.  Bobbins,  109 
Iowa,  651 ;  State  v.  Wright,  112  Iowa,  436;  State  v.  Thiele, 
119  Iowa,  659. 

III.  Lastly,  it  is  argued  that  the  verdict  is  against 
the  testimonv,  in  that  defendant's  insanitv  was  clearlv  shown, 
and  practically  undenied.  True,  there  was  considerable  ex- 
2.  Ihsakity:        P^^  testimony  tending  to  show  defendant's  in- 

evidcnce.  sanity,  but  these  experts  gave  their  opinions 
upon  hypothetical  questions,  which  assumed  a  state  of  facts 
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most  favorable  to  the  defendant's  theory.  The  jury  may 
not  have  found  all  these  assumptions  correct,  or  it  may 
have  believed  that  certain  other  facts  shown  by  the  State 
should  be  considered  as  bearing  upon  this  issue.  At  any 
rate,  it  was  not  bound  to  take  this  expert  evidence  as  con- 
clusive. It  had  the  right  to  weigh  this  testimony  the  same  as 
^ny  other,  and  to  give  credit  where  it  thought  it  was  due. 
The  State  introduced  testimony  tending  to  show  a  motive 
for  the  assault,  and  also  produced  evidence  as  to  the  conduct 
of  the  defendant,  from  which  the  jury  may  have  concluded 
that  he  was  sane.  Moreover,  defendant  was  a  witness  on  his 
own  behalf,  and  thus  submitted  himself  as  an  exhibit  as  to 
his  mental  condition.  The  whole  matter  was  for  the  jury, 
and  with  its  finding  we  have  no  disposition  to  interfere. 

There  is  no  error  in  the  record,  and  the  judgment  is 
afjfirmed. 


Wood  &  Dtjvaix,  Appellees,  v.  Iowa  Bunj)iNG  &  Loan 

Association,  Appellant. 

Contract  of  employment:    breach  :    remedy.    A   contract  of  em- 

1  ployment  for  personal  services  to  be  performed  in  the  future, 
is  not  the  subject  for  an  action  for  specific  performance,  but 
the  remedy  in  case  of  breach  is  a  law  action  for  damages. 

Contract  of  employment:    termixation  by  legislative  enactment. 

2  A  contract  for  personal  services  entered  into  with  a  Jbuilding 
and  loan  association  providing  for  compensation  from  a  speci- 
fied fund,  and  which  contemplates  a  possible  change  in  the  law 
rendering  the  creation  of  such  a  fund  and  payment  of  services 
therefrom  illegal,  is  terminated  by  a  subsequent  legislative 
act  to  that  effect,  thus  rendering  performance  impossible. 

Appeal  from  Pollc  Didricf  Covrt, —  Hon.  S.  F.  Prouty  and 

Hon.  W.  H.  McHenry,  Judges. 

Tuesday,  February  7,  1905. 
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Action  in  equity  to  enforce  the  provisions  of  a  written 
contract,  for  an  accounting,  etc.  Plaintiffs  are  copartners, 
and  the  defendant,  as  its  name  implies,  is  a  building  and 
loan  association  organized  and  incorporated  under  the  laws 
'  of  this  State.  The  contract  in  question  was  entered  into  in 
September,  1897.  Therein  plaintiffs  agreed  that  for  the 
period  beginning  on  the  date  named  and  ending  January  1, 
1903,  they  would  engage  exclusively  in  the  sale  of  the  capital 
stock  of  said  association,  and  in  connection  therewith  appoint, 
take  charge  of,  and  direct  the  entire  agency  force  engaged 
in  the  procurement  of  subscriptions  to  such  capital  stock. 
Further,  that  they  would  have  no  interest  adverse  to  the 
association,  but  would  use  all  efforts  to  build  up  and  pro- 
mote the  best  interests  thereof.  It  was  then  provided  that  in 
consideration  for  such  services  the  association  agreed  to  pay 
fifty  per  cent,  of  the  gross  expense  fund  received  on  business 
done  from  and  after  the  date  of  the  contract  and  while  the 
plaintiff  firm  was  actively  employed  under  said  contract,  and 
fifty  per  cent  of  the  receipts  to  the  expense  fund  on  all  such 
business  for  five  years  after  the  expiration  or  termination  of 
the  contract;  also  all  membership  fees  collected  on  stock  sold 
by  plaintiffs  or  their  agents,  and  a  fixed  sum  named  on  all 
full-paid  or  prepaid  stock  sold  by  them.  Quarterly  settle- 
ments are  stipulated  for,  and  to  that  end  the  books,  records, 
etc.,  of  the  association  are  to  be  open  to  inspection.  It  was 
then  provided  that  the  association  retained  the  right  to  change 
its  articles  of  incorporation,  by-laws,  and  method  of  doing 
business  whenever  the  laws  of  the  State  or  the  rules  or  re- 
quirements of  the  State  Auditor  or  other  supervising  oflBcer 
of  the  State  may  require,  or  whenever  its  board  of  directors 
may  deem  expedient;  and  to  all  such  changes  the  plaintiff 
firm  agreed,  upon  notice,  to  conform,  anything  in  the  con- 
tract to  the  contrary  notwithstanding. 

Plaintiffs  allege  that  they  entered  upon  the  perform- 
ance of  said  contract,  and  continued  therein  until  July  1, 

1900,   when   defendant   refused   to   longer   recognize  or  be 
Vol.  126  I  a.— 30 
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bound  by  said  contract,  and  discharged  plaintiffs  from  its 
employ,  and  has  refused  and  still  refuses  to  make  quarterly 
account  of  the  amounts  due  plaintiffs.  A  decree  is  prayed 
for  directing  defendant  to  allow  plaintiffs  to  proceed  under 
the  contract,  that  an  account  be'  taken  of  the  amount  which 
has  accrued  and  become  due  since  July  1,  1900,  and  for  such 
order  with  respect  to  all  accounts  yet  to  mature  as  may  be 
equitable.  » 

The  answer  alleges  that  under  the  provisions  of  the 
articles  of  incorporation  and  by-laws  of  the  defendant  asso- 
ciation in  force  at  the  time  of  the  execution  of  the  contract 
sued  upon  an  expense  fund  was  provided  for,  out  of  which 
all  expenses  of  the  association  were  to  be  paid ;  that  such  is 
the  fund  referred  to  in  said  contract.  The  provisions  so 
pleaded  are  as  follows :  The  expense  fund  "  shall  consist 
of  ten  cents  per  share  deducted  from  each  monthly  pay- 
ment in  Division  A  stock,  and  six  cents  per  share  deducted 
from  each  monthly  payment  in  Division  C  stock,  but  shall 
not  exceed  eight  dollars  for  the  maturing  of  a  single  share 
of  installment  stock.  There  shall  also  be  paid  into  the  ex- 
pense fund,  from  the  profits,  two  dollars  per  year  for  each 
share  of  deposit  or  prepaid  stock."  The  answer  then  alleges 
tlie  enactment  of,  chapter  69,  page  51,  Acts  Twenty-eighth 
General  Assembly,  which  took  effect  May  3,  1900,  and  the 
amendment  of  its  articles  of  incorporation  and  by-laws  to  con- 
form thereto;  that  from  the  time  thereof  it  has  had  no  ex- 
pense fund,  nor  any  receipts  thereto.  The  defendant  pleads 
that  accordingly  the  further  performance  of  said  contract 
on  its  part  is  impossible. 

With  the  answer  the  defendant  presented  a  counterclaim 
based  upon  the  allegation  that  subsequent  to  July  1,  1900, 
the  members  of  the  plaintiff  firm  went  abroad  in  the  State, 
and,  in  violation  of  the  letter  and  spirit  of  the  contract  al- 
leged, misrepresented  the  financial  condition  of  the  defend- 
ant association,  asserting  that  it  was  insolvent,  etc.,  and 
thereby  induced  many  of  ita  shareholders  to  withdraw  their 
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interests ;  that  they  also  procured  to  be  assigned  to  them  much 
of  the  outstanding  stock  of  the  association,  which  they  pre- 
sented, and  demanded  the  redemption  thereof.  Damages  in 
a  sum  named  are  claimed.  The  case  came  on  for  trial  before 
Judge  Prouty,  and  was  submitted  upon  the  sole  question  as 
to  the  legal  rights  of  the  parties  under  the  contract;  the 
affirmative  claim  for  damages  pleaded  in  the  answer  to  bo 
heard  and  determined  at  some  future  data  An  interlocutory 
decree,  so  denominated,  was  enter^  by  the  court,  in  which  it 
was  found  that  since  July  1,  1900,  the  defendant  had  paid 
its  expenses  from  its  profit  earnings,  and  that  under  the 
present  statute  it  has  the  power  to  use  for  expenses  an  annual 
sura,  to  be  taken  from  profit  sources,  equal  to  two  and  one- 
half  per  cent,  of  its  assets ;  that  plaintiffs  were  not  entitled  to 
recover  upon  or  out  of  a  fixed  charge  upon  stock  payments, 
but  that  defendant  was  liable  upon  the  contract  in  suit  in 
a  sum  "  equal  to  one  and  one-fourth  per  cent,  upon  so  much 
of  its  assets  as  arises  out  of  and  is  based  upon  the  stock  so- 
licited or  caused  to  be  sold  by  plaintiffs  under  said  contract 
from  July  1,  1900,  and  interlocutory  judgment  for  said 
amount  is  hereby  rendered  in  favor  of  plaintiffs."  A  refer- 
ence was  ordered,  conditioned  upon  a  failure  of  the  parties 
to  agree  upon  the  amount  plaintiff  firm  is  entitled  to  recover. 
Prom  such  interlocutory  decree  the  defendant  appeals.  At 
a  later  term  said  cause  came  on  again  before  the  court.  Judge 
McHenry  presiding,  and  there  was  then  tried  the  issue  under 
the  counterclaim  pleaded  by  the  defendant,  resulting  in  a 
dismissal  thereof  and  judgment  against  the  defendant  for 
costs.  From  this  judgment  the  defendant  appeals. — Re- 
versed on  first  appeal;  Affirmed  on  second  appeal. 

Baily  £  Stipp,  for  appellant. 

•  a 

Dale  £  Harvison,  for  appellees. 

Bishop,  J. —  It  will  be  observed  that  the  plaintiff  firm 
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is  not  seeking  a  recovery  in  the  way  of  damages  growing  out 
of  a  breach  of  the  contract  alleged.     The  relief  prayed  for 
1  Contract  op   ^^  ^°  ^®  nature  of  a  demand  for  specific  per- 
b?ea^^**rena.'  formancc,  and,  secondarily,  for  an  accounting  to 
^^^'  ascertain   the   amount   that   had   become   due 

under  the  contract,  and  for  judgment.  The  contract  was  one 
for  personal  services  to  be  rendered.  We  know  of  no  rule 
under  which  future  performance  of  a  simple  contract  of  that 
character  can  be  enjoined  or  enforced  by  a  decree  of  court. 
In  all  such  cases  the  parties  are  remitted  to  a  law  action  for 
damages.  But  in  view-  of  what  is  presently  to  be  said  this 
point  need  not  be  elaborated  upon. 

As  the  plaintiff  firm  does  not  claim  to  have  solicited  or 
made  sales  of  any  stock  since  July,  1900,  the  date  of  the 
last  settlement^  it  must  be  understood  that  the  demand  for 

an    accounting   is   predicated   upon   that   pro- 

S.  Contract   of       ••  ^ii  j.  j  t.*!        i*    i  •  jt 

rmpix)yment:  visiou  of  the  contract  under  which  plaintiffs 
by  legislative  wcro  to  be  paid  fifty  per  cent,  of  the  expense 

enactment.        j»       ^        •  •  r  -i         i  i 

lund  arising  out  of  payments  on  stock  sold  pre- 
vious to  that  date.  Proceeding  upon  this  assumption,  we 
have  for  determination  the  question  whether,  in  view  of  the 
change  in  the  situation  dictated  by  the  subsequent  act  of  the 
Legislature,  there  remained  to  plaintiffs  any  enforceable 
right  under  the  contract.  The  statute  in  force  at  the  time 
of  the  making  of  the  contract  authorized  the  creation  of  an 
expense  fund  subs^tially  as  provided  for  in  the  articles  of 
incorporation  and  by-laws  ©f  the  defendant  association. 
That  the  parties  in  making  their  contract  had  in  mind  such 
provisions  of  the  statute,  as  well  as  the  laws  of  the  associa- 
tion, must  be  accepted  a^  true,  and  this  to  begin  with.  Now, 
by  a  further  provision  of  the  statute  enacted  prior  to  the 
organization  of  the  defendant  association,  and  in  force  at  the 
time  of  the  contract  in  question,  it  was  provided  that  such 
.  corporations,  in  common  with  all  others,  should  at  all  times 
be  subject  to  legislative  control  to  the  extent  that  the  rights 
and  powers,  granted  thereto  "  may  be  at  any  time  altered^ 
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abridged,  or  set  aside  by  law,  *  *  *  whenever  the  Gen- 
eral Assembly  shall  deem  necessary  for  the  public  good." 
Code,  section  1619  (Code  1873,  sectio^  1090).  With  respect 
to  such  provision,  the  presumption  authorized  by  law  need 
not  be  indulged  in.  The  parties  themselves  gave  recognition 
thereto,  and  made  their  contract  to  depend  as  to  its  terms  and 
the  enforceability  thereof  upon  the  continuance  of  the  laws 
then  in  force,  and  subject  to  be  affected  by  any  future  legis- 
lation upon  the  subject 

'  Now,  the  act  of  the  Twenty-Eighth  General  Assembly 
in  effect  worked  a  repeal  of  the  former  statute  authorizing 
the  creation  of  an  expense  fund.  After  such  act  took  effect 
there  was  no  longer  any  right  to  levy  A  fixed  charge  upon 
stock  or  stock  payments  for  such  purpose,  or  otherwise  to  set 
apart  moneys  to  be  devoted  to  the  payment  of  expenses,  what- 
ever the  source  from  which  the  same  were  derived.  The  pro- 
vision is  simply  that  '^  all  expenditures  and  expenses  for 
management  and  conducting  the  affairs  of  said  association 
*  *  *  shall  be  paid  from  the  receipts  of  interest,  premi- 
ums, and  other  sources  of  profit."  The  act  provides  for  a 
limitation  upon  the  amount  which  may  be  thus  expended — . 
as  applied  to  the  defendant  association  being  two  and  one- 
half  per  cent,  on  its  assets  as  shown  by  its  last  annual  report 
The  defendant  amended  its  articles  of  incorporation  and  by- 
laws to  bring  the  same  into  conformity  with  the  change  thus 
made  in  the  statute.  Consideration  of  the  foregoing  must 
make  it  manifest  that  with  the  taking  effect  of  the  amenda- 
tory statute  it  became  impossible  for  the  defendant  to  carry 
out  its  contract  by  making  payments  conformably  to  the  terms 
thereof  as  written.  By  general  acceptance  the  expression 
"  expense  fund  "  means  a  fund  set  apart  and  dedicated  to  ex- 
pense purposes.  The  defendant  no  longer  has  an  expense 
fund  which  it  can  divide  with  plaintiffs,  either  voluntarily 
or  under  stress  of  judicial  decree.  True,  it  is  still  authorized 
to  meet  the  current  expenses  of  conducting  its  business,  ,but 
this  it  may  do  only  by  drawinsr  upon  moneys  on  hand  derived 
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from  profit  sources,  and  in  a  sum  sufiicient  for  that  purpose, 
observing  always  the  limitation  prescribed  in  the  statute. 
We  think  it  must  be  said  that  the  situation  in  which  the 
parties  find  themselves  placed  is  one  contemplated  by  the 
provisions  of  their  contract.  Proceeding  upon  this  assump- 
tion, it  must  also  be  said  that  the  plaintiff  firm  is  in  no  posi- 
'tion  to  complain.  And  this  not  only  because  of  such  pro- 
vision in  the  contract,  but  by  virtue  of  the  prevailing  doctrine 
that  a  change  in  the  law  which  makes  the  performance  of  a 
contract  impossible  or  illegal  operates  to  release  the  obligor 
from  his  obligation  to  perform.  Brady  v.  Insurance  Co.,  11 
Mich.  425 ;  Cordes  v.  Miller,  39  Mich.  681  (33  Am.  Kep. 
430)  ;  Jones  v.  Judd,  4  N".  Y.  412;  Wharton  on  Contracts, 
sections  297,  305 ;  9  Cyc.  629. 

This  must  be  true,  as  otherwise  relief  could  be  granted 
only  upon  the  hypothesis  that  the  power  is  lodged  in  the 
court  to  make  a  new  contract  for  the  parties,  and  to  require 
of  the  defendant  that,  without  reference  to  the  amount  actu- 
ally needed  by  it  to  pay  current  expenses,  it  must  draw  from 
profit  sources  the  full  sum  of  two  and  one-half  per  cent*  on 
all  its  assets  traceable  to  payments  on  stock  sold  by  the 
plaintiff  firm,  and  make  division  thereof  on  a  moiety  basis. 
There  is  no  authority  that  recognizes  the  existence  of  such 
power  in  the  courts.  Moreover,  as  we  think,  any  attempt, 
however  made,  to  divert  the  profit  fund  of  the  association  to 
the  extinguishment  of  a  contract  obligation  in  character  as 
here  claimed  under  the  guise  of  current  expense,  would  be 
an  act  in  contravention  of  both  the  letter  and  the  spirit  of  the 
present  statute.  It  follows  that  the  court,  as  presided  over 
by  Judge  Prouty,  erred  in  finding  that  the  contract  had  been 
breached,  and  in  holding  that  in  view  of  the  extinguishment 
of  the  expense  fund,  compensation  could  be  made  by  resort- 
ing to  moneys  in  the  hands  of  the  association  derived  from 
profit  sources. 

Counsel  for  appellees  point  out  that  the  moneys  sought 
to  be  recovered  by  the  plaintiff  firm  in  this  action  had  actually 


.    ♦ 
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been  earned  prior  to  July,  1900;  that  nothing  remained  to 
be  done  thereafter  but  to  make  quarterly  settlements  and  pay- 
ments. In  view  of  this  it  is  said  that,  if  the  act  of  the 
Twenty-Eighth  General  Assembly  is  to  be  given  efFect  as  con* 
tended  for  by  appellant,  the  same  is  violative  of  the  Con- 
stitution, in  that  the  result  would  be,  as  applied  to  this  case, 
to  impair  a  fixed  contract  obligation.  In  our  opinion,  the 
contention  is  without  force.  As  we  have  already  seen,  the 
right  was  reserved  in  the  Legislature  to  change  the  law  at 
pleasure,  and  thereunder  it  might  go  so  far,  even,  as  to  legis- 
late such  associations  out  of  existence.  The  parties  con- 
tracted with  such  provision  as  to  the  right  and  authority  of 
the  Legislature  staring  them  in  the  face.  More  than  that, 
they  made  it  a  part  and  parcel  of  their  contract.  But,  if  this 
were  not  so,  it  must  be  said  that  the  obligation  of  the  de- 
fendant to  pay  was  conditioned  upon  its  having  a  certain 
fund  out  of  which  to  make  payment.  In  no  event  could 
plaintiffs  be  heard  to  assert  that  they  were  possessed  of  a 
claim  ripe  for  judgment  until  it  had  first  been  made  clear 
that  a  fund  existed  out  of  which,  by  the  terms  of  their  con- 
tract, they  were  entitled  to  be  paid. 

II.  At  a  later  term  of  the  court  the  matter  involved 
in  the  counterclaim  pleaded  by  defendant  came  on  for  trial, 
Judge  McHenry  presiding.  The  judgment  of  dismissal  was 
based  upon  the  insufficiency  of  the  evidence  to  support  the 
allegations  of  such  counterclaim.  We  have  read  the  record 
in  full,  and  we  agree  that  the  trial  court  had  no  warrant  for 
reaching  any  other  conclusion. 

From  what  we  have  said  it  follows  that  in  respect  of  the 
first  appeal  the  interlocutory  decree  must  be,  and  it  is  re- 
versed; in  respect  of  the  second  appeal,  the  judgment  dis- 
missing the  counterclaim  must  be,  and  it  is,  affirmed. 

Reversed  on  first  appeal ;  affirmed  on  second  appeal 
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State  of  Iowa  v.  Michael  Conboy,  Appellant. 

Burglary:    evidence.    A  conviction  of  burglary  will  not  be  reversed 

1  because  of  the  admission  of  incompetent  evidence,  where  ob- 
jection thereto  was  waived  by  silence  or  otherwise. 

Evidence:    letters.    In  proof  of  conspiracy,  it  is  error  to  permit 

2  the  addressee  to  testify  to  the  contents  of  a  letter  claimed  to 
have  been  written  by  defendant,  on  proof  simply  of  the  ad- 
dress and  signature,  there  being  no  other  evidence  connecting 
defendant  with  the  letter. 

Evidence:    possession   of   stolen   property.    A   defendant   charged 

3  with  burglary  should  be  permitted  to  explain  his  declarations 
concerning  his  possession  of  the  stolen  property,  made  shortly 
after  he  acquired  possession  and 'before  his  accusation. 

Appeal  from  Scott  District  Court. —  Hon.  James  W.  Boll- 

iNGEB,  Judge. 

Wednesday,  February  8,  1905. 


The  defendant  was  convicted  of  the  crime  of  burglary, 
and  appeals. — Reversed, 

Lane  &  Waterman,  for  appellant 

Chas.  W.  Mullmi,  Attorney-General^  and  Lawrence  De 

Graff,  Assistant  Attorney-General,  for  the  State. 

<. 

Sherwin,  C.  J. —  The  burglary  in  question  was  com- 
mitted by  one  Burrier,  a  professional.  The  defendant's 
guilt,  if  he  be  guilty,  is  and  must  be  based  on  a  general  con- 
spiracy to  commit  the  crime  charged,  in  which 
he  had  a  part  On  the  trial  Burrier  was  per- 
mitted, without  objection,  to  testify  to  similar  crimes  com- 
mitted by  him  before  and  after  the  alleged  conspiracy  was 
formed.     Had  there  been  objections  to  the  testimony  relating 
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to  burglaries  committed  before  the  conspiracy,  and  to  the 
testimony  relative  to  other  burglaries  tliat  were  not  claimed 
to  have  been  a  part  of  the  general  plan,  there  could  be  no 
question  as  to  the  inadmissibility  of  such  testimony.  But 
a  defendant  in  a  criminal  case  may  waive  objections  to  in- 
competent testimony,  and  when  he  does  so,  by  his  silence  or 
otherwise,  we  will  not  reverse  because  it  has  been  admitted. 
There  was  some  evidence  tending  to  prove  that  the  defend- 
ant was  actively  engaged  in  the  general  conspiracy  alleged, 
and,  in  view  of  a  retrial  of  the  case,  we  shall  not  express  our 
opinion  as  to  the  sufficiency  of  the  evidence  corroborating  the 
State^B  principal  witness,  Burrier.  There  were  two  rulings 
on  the  admission  of  testimony  which  were  erroneous  and 
prejudicial  to  the  appellant,  and  on  account  of  which  we  shall 
have  to  reverse  the  case : 

The  State  relied  greatly  on  the  testimony  of  Burrier 
to  connect  the  defendant  with  the  general  conspiracy  chai^d, 
and  it  was  therefore  necessary  to  prove  the  relation  exist- 

^  „ inff  between  the  two.     It  was  claimed  that  the 

^«"««-  defendant  had  written  a  letter  to  Burrier's  mis- 

tress which  tended  to  prove  such  relation  and  the  conspiracy 
afterwards  formed.  The  letter,  except  the  signature  and  ad- 
dress, had  been  destroyed.  There  was  nothing  save  the  pur- 
ported signature  which  tended  in  any  way  to  prove  that  the 
letter  was  written  or  signed  by  the  defendant,  or  with  his 
knowledge,  and  yet  the  scrap  of  paper  containing  the  signa- 
ture and  address  was  put  in  evidence,  and  the  witness  to 
whom  it  was  claimed  the  letter  was  addressed  was  permitted 
to  testify  to  its  contents.  The  admission  of  the  evidence 
was  clearly  erroneous.  State  v,  McOirvn,  109  Iowa,  641; 
Snyder  v,  Fidler,  125  Iowa,  378. 

The  defendant,  after  the  time  when  it  was  claimed  that 
the  conspiracy  was  formed,  had  in  his  possession  a  revolver 
that  was  stolen  by  Burrier  in  Omaha.  Burrier  testified  that 
he  gave  it  to  the  defendant,  while  the  defendant  testified  that 
he  bought  it  on  the  street  in  Clinton.     The  defendant  was  not 
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d  to  prove  his  declarations  explaining  his  possession. 
They  were  made  very  soon  after  he  acquired 
"  "'  possession  thereof,  and  long  before  he  was  ac- 
cused of  the  crime  in  question.     The  declara- 
iuld  have  been  admitted.     The  revolver  was  stolen 
ier,    and   the    defendant's    possession    thereof   was 
or  the  evident  purpose  of  showing  the  relation  exist- 
Ben  them.     Furthermore,  the  State's  evidence  tended 
that  the  defendant  knew  how  Burrier  obtained  the 
State   V.   Kelly,  57   Iowa,   644;  Nodle   v.  Ho,w- 
)7  Iowa,  380. 

at  we  have  already  said  about  the  letter  applies  aa 
the  instruction  relative  thereto,  in  which  the  jury 
that  it  might  consider  the  contents  thereof  in  detei^ 
he  guilt  or  innocence  of  the  defendant, 
find  no  other  serious  error  in  the  instructions  or  in 
d,  but,  for  those  indicated,  the  judgment  is  reversed 
ase  remanded.—  Reversed. 


.  WiNKLEE,   Appellant,   v.   IIawkes   and   Acklet, 
Maxwell,  and  John  R.  Maxwell,  Appellees- 
Art  appeal  to  the  supreme  court  which  is  not  presented  in 
ntial  conformity  with  the  rules  governing  the  same,  is  not 
d  to  consideration. 

I  of  evidence:  errik.  Error  in  refusing  to  strike  an 
ince  pleaded  as  authority  to  make  a  post  mortem  exami- 
1,  was  cured  by  an  instruction  that  the  ordinance  gave 
ch  authority. 

tern  examination;  consent.  Consent  to  a  post  mortem 
use  of  death  implies  permission 
the  approved  manner,  including 
emoval  of  organs  tor  microscopic  examination  where 
ary  and  proper,  unless  such  permission  of  removal  is  ex- 
r  withheld,  especially  where  the  parts  were  duly  returned  and 
ed  for  burial. 
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Appeal  from  Keokuk  Superior  Court. —  Hon.  A.  L.  Pab- 

soNS,  Judge. 

Wednesday,  Febbuaby  8,  1905. 

The  opinion  states  the, case. —  Affirmed. 

J.  F.  Smith,  for  appellant. 

Hughes  <&  Sawyer,  for  appellees^  Hawkes  &  Ackley. 

Hollingsworth  &  Blood,  for  appellees,  T.  J.  Maxwell 

and.  John  E.  Maxwell. 

• 

Weaveb,  J. —  The  plaintiff  alleges  that  her  husband, 
George  Winkler,  died  at  a  hospital  in  the  city  of  Keokuk, 
and  that  immediately  after  his  decease  the  defendants 
Hawkes  &  Ackley,  with  indecent  haste,  and  without  any 
authority  therefor,  removed  the  body  to  their  imdertaking 
rooms,  in  said  city,  where  the  defendants  T.  J.  Maxwell  and 
John  T.  Maxwell,  with  the  assistance  of  Hawkes  &  Ackley, 
wrongfully  mutilated  said  body  and  removed  some  of  its 
parts,  and  that,  by  reason  of  such  wrongful  acts,  plaintiff  has 
been  made  to  suffer  much  physical  and  mental  anguish,  for 
which  she  asks  to  recover  damages.  In  answer  to  the  plain- 
tiff's claim,  the  defendant  John  R.  Maxwell  alleges  that  he  is 
a  physician  and  surgeon,  and  attended  upon  Winkler  in  his 
last  sickness,  and  that,  after  the  death  of  Winkler,  upon  in- 
vitation of  One  Dr.  Coulter,  who  had  also  been  physician  to 
said  deceased,  and  upon  information  that  the  widow  con- 
sented thereto,  he  assisted  said  Coulter  in  a  post  mortem 
examination  of  the  body  for  the  purpose  of  determining,  if 
possible,  the  cause  of  death;  that  said  examination  was  per- 
formed in  an  orderly  and  scientific  manner,  and  without  any 
unnecessary  mutilation  or  removal  of  the  parts.  In  all  other 
respects  he  denies  the  allegations  of  the  petition.  The  de- 
fendant T.  J.  Maxwell,  pleading  separately,  sets  up  substan- 


476  WiNKLEB  V.  Maxwell.  [126  Iowa 

tially  the  same  answer  as  his  codefendant.  By  an  amend- 
ment to  their  answers  these  defendants  also  pleaded  an  ordi- 
nance of  the  city  of  Keokuk  which  provides  that,  upon  the 
death  of  any  person  within  its  jurisdiction,  the  physician  ip 
attendance  shall  certify  to  the  proper  authority  the  cause  of 
such  death.  The  answer  of  the  defendants  Hawkes  &  Ack- 
ley  is  not  disclosed  in  the  abstract  There  was  a  trial  to  a 
jury,  resulting  in  a  verdict  and  judgment  for  the  defendants, 
from  which  the  plaintiff  appeals. 

I.  The  appeal  is  presented  in  a  very  imsatisfactory 
manner,  and  with  little,  if  any,  regard  for  the  requirement 
of  the  rules  of  this  court.     Notwithstanding  the  statute, 

enacted  upon   demand  of  th^  bar,   abolishing^ 

1.  Appeals.  .  .  . 

such  practice,  counsel's  brief  is  prefaced  with 
15  pages  of  assignments  of  error.  Scarcely  one  of  the 
assignments  is  so  full  or  complete  as  to  apprise  us  of  the 
point  sought  to  be  made,  without  going  to  the  abstract.  In 
some  instances  we  are  referred  to  the  page  of  the  labstract, 
and  in  others  the  reference  is  blank;  leaving  the  court  to 
search  through  one  hundred  and  twelve  pages  of  printed 
record  to  find  the  ruling  complained  of.  This  is  followed 
by  a  statement  of  points  or  errors  relied  upon,  in  which  we 
are  simply  directed  to  the  assignments  aforesaid  by  number, 
and  these  assignmtots,  in  turn,  refeV  us  to  the  abstract  for 
an  explanation.  The  brief  of  authorities  which  is  appended 
is  little,  if  any,  more  direct  or  certain,  and  is  made  intelli- 
gible only  by  tracing  its  references  to  the  statement  of  points, 
thence  to  the  assignments  of  error,  and  thence  to  the  ab- 
stract. We  cannot  consent  to  try  appeals  in  this  manner. 
The  rules  of  the  court  are  neither  complicated  nor  obscure, 
and  we  are  disposed  at  all  times  to  construe  them  liberally  in 
favor  of  litigants  who  show  substantial  compliance  with  their 
terms.  But  we  cannot  permit  them  to  be  ignored.  They 
have  been  framed  and  adopted  to  facilitate  business  and  in- 
sure its  prompt  and  orderly  disposition  —  a  result  in  which 
the  profession  and  those  whom  it  represents  are  vitally  inter- 
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ested.  We  indulge  in  these  remarks  not  only  because  of  the 
condition  of  the  record  before  us,  but  because  of  a  too  fre- 
quent and  increasing  tendency  oi  dounsel  bringing  cases  to 
this  court  to  depart  from  the  rules  in  respect  to  the  prepara- 
tion of  briefs.  If  lawyers  belong  to  that  class  of  persons  to 
whom,  it  is  proverbially  said,  a  word  is  sufficient  —  a  propo- 
sition which  we  are  pleased  to  affirm  —  this  hint  will  be  all 
that  is  needed  to  check  the  tendency  referrfed  to. 

II.  The  criticism  made  of  the  appellant's  brief  does 
not  apply  with  equal  force  to  all  the  points  argued,  and  we 
shall  pass  upon  those  which  we  consider  to  have  been  prop- 
2.  Admission  ot   erly  presented.     A  reversal  is  asked  because  of 

error.  •  the  ruling  of  the  court  refusing  to  sti^ike  out  the 
amendment  to  defendant's  answer  pleading  the  ordinances  of 
'the  city  of  Keokuk.  We  are  disposed  to  think  that  the  mo- 
tion should  have  been  sustained,  but  we  find  from  the  record 
that  the  court  instructed  the  jury  tliat  such  ordinance  gave 
no  authority  to  the  physician  to  make  a  post*  mortem  exami- 
nation of  the  body,  or  to  remove  any  part  or  portion  of  such 
body,  and,  in  view^  of  this  instruction,  we  think  that  the 
error  in  permitting  the  amendment  to  stand  was  cured. 

III.  The  court  submitted  to  the  jury  the  question 
whether  the  plaintiff  consented  to  the  post  mortem  examina- 
tion of  the  body  of  her  husband,  and  it  is  argued  that  there 

is  no  competent  evidence  upon  which  such  con- 
BxrMiNATWN?  scut   could    bo   found.     We    think    otherwise. 

Indeed,  the  plaintiff's  own  testimony  clearly 
shows  that  she  did  consent,  and  that  the  point  of  her  sub- 
sequent objection  was  that  the  surgeons  took  away  some  of 
the  parts*  or  organs  of  the  body.  It  fully  appears  that  she 
understood  the  purpose  of  the  examination  was  to  ascertain 
the  cause  of  her  husband's  death,  and  that  she  consented  to 
it  for  that  purpose.  That  consent  being  given,  we  think  it 
must  be  held  to  imply  a  permission  to  the  surgeons  to  con- 
duct such  examination  in  the  approved  and  usual  manner 
practiced  by  their  profession ;  and,  if  the  removal  of  some  of 
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the  organs  for  microscopic  examiDation  was  necessary  or 
proper  to  effect  the  purpose  of  the  post  mortem,  then  the  de- 
fendants would  not  be  guilty  of  an  actionable  wrong  in  so 
doing,  unless  such  pernission  was  expressly  withheld  at  the 
time  the  consent  to  open  the  body  was  given.  It  is  true  that 
Mrs.  Winkler  claims  she  made  it  a  condition  of  her  consent 
that  none  of  the  parts  should  be  taken  away,  but  that  ques- 
tion was  submitted  to  the  jury,  which  evidently  found  against 
her  contention  in  this  respect.  Moreover,  the  condition  that 
none  of  the  parts  should  be  taken  away  did  not  necessarily 
prohibit  the  taking  of  such  parts  to  the  office  of  the  surgeons 
for  examination,  if  they  were  duly  returned  and  replaced 
for  burial,  and  this  appears  to  have  been  done.  The  fact 
seems  to  be  that  the  surgeons  removed  the  heart  and  liver, 
in  whole  or  in  part,  from  the  body,  and  took  them  from  the 
undertaker's  room  for  further  examination ;  and,  upon  hear- 
ing that  the  plaintiff  objected  thereto,  the  parts  were  at  once 
returned  and  buried  with  the  body.  There  is  no  indication 
that  the  surgeons  acted  otherwise  than  in  entire  good  faith, 
and  we  believe  their  acts  in  the  premises  were  fairly  within 
the  scope  of  the  consent  which  plaintiff  concedes  she  gave. 
But  however  this  may  be,  this  feature  of  the  controversy 
was  submitted  to  the  jury  under  instructions,  which  were 
very  favorable  to  the  plaintiff,  and  we  are  not  disposed  to  in- 
terfere with  the  verdict. 

For  reasons  stated  in  the  first  paragraph  of  this  opinion, 
ijone  of  the  other  matters  argued  by  counsel  will  be  con- 
sidered. 

The  judgment  of  the  district  court  is  affirmed. 


A.  J.  Glassburn,  Appellee,  v.  S.  H.  Wireman,  Adminis- 
trator, ET  AL.,  Defendant.     Nancy  Palmer,  Appellant. 

Defective  title:    notice  to  mortgagee.    Neither  the  fact  that  a  mort- 
gagor's title  was  based  on  a  deed  from  her  husband  expressing 
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a  consideration  of  "love  and  affection,"  nor  that  a  judgment 
was  entered  against  the  husband  shortly  after  the  conveyance, 
amounted  to  notice  to  the  mortgagee  of  a  defective  title. 

Appeal  from  Mills  District  Court. —  Hon.  O.  D.  Wheelek, 

Judge. 

Wednesday,  Febbuaby  8,  1905. 

Action  in  equity  to  foreclose  a  mortgage  on  real  estate. 
There  was  a  decree  in  favor  of  plaintiff,  and  the  defendant 
Nancy  Palmer  appeals. —  Affimued. 

C.  E.  Dean  and  E.  B,  Woodruff,  for  appellant. 

Ivory  &  Otis,  for  appellee.  ' 

Bishop,  J. —  The  mortgage  in  suit  was  executed  and 
delivered  to  plaintiff  on  December  13,  1898,  by  Hannah  W. 
V^n  Arsdale,  and  she  was  at  that  time  the  owner  of  the 
record  title  to  the  property.  The  defendant  Nancy  Palmer, 
upon  coming  in,  pleaded  a  judgment  obtained  by  her  against 
Garrett  Van  Arsdale — first  in  justice's  court,  and  there- 
after, and  on  March  10,  1897,  transcripted  to  the  district 

court  of  Mills  county.  Further,  she  alleged  that,  subsequent 
to  the  time  of  the   debt  upon  which   said  judgment  was 

founded  had  accrued,  the  said  Garrett  Van  Arsdale  became 
the  owner  of  the.  property  in  question,  and  that  on  November 
25,  1896,  he  conveyed  the  same  to  his  wife,  Hannah  W.  Van 
Arsdale;  that  such  conveyance  was  voluntary,  without  con- 
sideration, and  made  and  accepted  in  fraud  of  said  defendant, 
and  to  defeat  a  collection  of  her  said  judgments  As  to  plain- 
tiff, it  is  alleged  that  he  took  his  mortgage  with  full  knowl- 
edge of  all  such  facts. 

The  proof  made  upon  the  trial  was  suflScient  to  show 
that  the  conveyance  from  Garrett  Van  Arsdale  to  his  wife  was 
without  any  valuable  consideration,  and  that  such  property 
was  substantially  all  that  he  owned.     With  this  established, 
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it  may  be  taken  for  granted,  for  the  purposes  of  the  case, 
that  defendant  was  entitled  to  a  decree  as  against  the  Van 
Arsdales.  In  proof  of  knowledge  on  the  part  of  plaintiff 
of  the  fraud,  defendant  i;elie8  wholly  upon  the  state  of  the 
public  records  of  the  county,  as  the  6aine  existed  at  the  time 
of  the  execution  of  the  mortgage.  As  already  outlined,  such 
records  disclosed  the  deed  to  Hannah  Van  Arsdale  executed 
and  recorded  in  November,  1896,  the  consideration  expressed 
therein  being  "  love  and  affection " ;  also  the  judgment 
against  Garrett  Van  Arsdale  entered  in  the  district  coupt  on 
transcript  in  March,  1897.  In  accepting  his  mortgage,  and  in 
the  absence  of  actual  notice  of  defects  or  infirmities,  plaintiff 
confessedly  had  the  right  to  rely  upon  the  record  title  to 
the  propertjx  Now,  the  mere  fact  that  the  record  disclosed 
the  charactec  of  the  conveyance  under  which  his  mortgagee 
held  titlQ  was  not  notice  of  a  defect  or  infirmity ;  there  being 
no  proceedings  pending  of  record  or  judgments  entered 
against  her  husband  at  the  tim^  he  parted  with  the  title.  So, 
too,  the  judgment  entered'  against  Garrett  Van  Arsdale  more 
than  a  year  afterwards  did  not  become  a  record  lien  on  the 
property,  and  could  only  be  made  scf  by  proper  proceedings 
brought  for  that  purpose.  Plaintiff  was  not  bound,  therefore, 
to  take  notice  of  such  judgment.  Moreover,  there  is  nothing 
in  the  record  before  us  tt>  show  that  the  judgment  entry  dis- 
closed anything  respecting  the  origin  or  date  of  the  claim 
on  which  it  was  rendered.  If,  therefore,  the  attention  of 
plaintiff  had  been  in  fact  called  to  such  entry,  he  would  have 
known  nothing  more  than  that  the  judgment  existed. 

As  plaintiff  had  no  notice,  either  actual  or  constructive, 
of  any  right  or  interest  of  the  defendant  Palmer  in  the  prop- 
erty at  the  time  he  took  his  mortgage,  it  follows  that  the 
decree  of  the  court  below  was  warranted,  and  it  is  (uffirmecL 
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Lydia  Fox,  Appellee,  v.  The  Waterloo  National  Bank, 
and  The  Waterloo  Gasoline  Engine  Co.,  Interven- 
ers, Appellants,  Howell  Ealston,  et  al..  Defend- 
ants. 

Pleadings:  objection  to  sufficiency.  An  objection  to  the  insuffi- 
ciency of  a  pleading  which  was  in  no  manner  tested  on  the 
trial,  is  unavailable  on  appeal,  where  enough  was  alleged  to  present 
the  issue  upon  which  the  case  was  tried  and  no  objection  was  made 
to  the  evidence  oflFered  in  support  thereof. 

What  constitutes  a  homestead:  uability  for  debts.  The  hpme- 
2  stead  law  is  to  be  liberally  construed,  and  under  this  rule  the 
residence  of  a  divorced  husband  which  he  himself,  and  an  adult 
daughter  who  came  to  live  with  him  as  his  housekeeper  at  the 
time  of  the  divorce,  occupied  until  his  death,  constituted  his 
homestead,  in  the  absence  of  satisfactory  proof  that  he  was 
obligated  to  pay  the  daughter's  service;  and  the  same  was 
exempt  from  judicial  sale  for  his  debts,  or  those  of  an  heir 
who  had  conveyed  his  interest  therein. 

Appeal  from  Monroe  District  Court. —  Hon.  F.  W.  Eiohbl- 

BERGER,  Judge. 

Wednesday,  February  8,  1905. 

This  is  an  action  in  partition  brought  originally  by  Ag« 

nes  White  et  al,  against  defendant  Ralston.     The  Waterloo 

Bank  and  the  Waterloo  Gasoline  Engine  Company  intervened, 

claiming  judgment  liens  upon  the  interest  of  defendant  Frank 

"Ralston  in  and  to  the  property  in  controversy.     Lydia  Fox, 

one  of  the  defendants  in  the  main  suit,  filed  a  cross-petition 

claiming  that  a  certain  40  acres  of  the  land  in  controversy  was 

the  homestead  of  John  Ealston  at  the  time  of  his  death; 

that  Frank  Ealston,  6ne  of  his  heirs,  took  his  interest  in 

this  homestead  free  from"  the  debts  of  his  ancestors  as  well 

as  his  own;  and  that  he  conveyed  his  interest  therein  free 

from  any  judgment  liens  in  favor  of  his  creditors.     The 
Vol.  126  I  A.— 31 


126  481 
128  553 
128  555 


482  Fox  V.  Watebloo  Nat.   Bank.     [126  Iowa 

trial  court  rendered  a  decree  in  favor  of  the  cross-pd^itioner, 
and  the  interveners  appeal. —  Affirmed. 

J.  F.  Abegglen  and  Ezra  A.  Maxwell,  for  appellants. 
Mason  &  Mason,  for  appellees. 

Deemeb,  J. —  Before  going  to  the  merits,  it  is  well  to 
notice  a  claim  made  by  appellants  that  the  cross-petitioner 
does  not  sufficiently  plead  the  homestead  character  of  the 

property  in  dispute.  Had  the  pleading  been 
^*  obJecSon'to  toftted  by  motion,  doubtless  this  would  be  true; 
sufficiency.  ^yxxi  there  was  enough,  in  the  absence  of  a  mo- 
tion for  more  specific  statement^  to  raise  this  issue ;  and,  as 
the  case  was  tried  on  the  theory  that  this  point  was  in  issue, 
and  no  objections  were  lodged  against  the  testimony  offered 
to  sustain  the  homestead  character  of  the  land,  there  is  no 
merit  in  the  contention.  The  point  was  in  no  manner  raised 
or  suggested  in  the  trial  court,  and,  if  the  homestead  charac- 
ter of  the  land  was  not  involved,  there  was  nothing  to  try; 
that  being  the  sole  issue  in  the  case. 

John  Ralston,  who  at  one  time  ovmed  the  land,  and 
through  whom  all  persons  are  claiming,  came  to  Iowa  many 
years  ago,  and  acquired  the  land  in  controversy.  He  and 
2.  What  consti- '^^^  wifc,  Elizabeth,  moved  upon  the  land,  and 
stbad:  Hawfity^^^^P^^d  ^^  ^*  ^  homestcfld,  savo  as  hereinafter 
for  debts.  stated,  down  to  the  time  that  John  obtained  a 
divorce  from  his  wife,  in  October  of  the  year  1894.  John 
and  his  wife  were  not  happily  mated,  and  in  the  year  1891 
they  separated  and  agreed  to  live  apart.  Shortly  before 
their  separation,  John  conveyed  to  his  wife  eighty  acres  of 
land  in  section  7  of  a  certain  township  in  Monroe  county, 
Iowa;  and  the  wife,  Elizabeth,  quitclaimed  to  her  husband 
one  hundred  and  sixty  acres  of  land  Jh  section  8  of  the  same 
township.  The  land  in  dispute  is  in  section  8.  Upon  sepa- 
ration the  wife,  with  certain  of  the  children  of  the  marriage, 
left  the  homestead  theretofore  occupied  by  the  family,  and 
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went  to  live  upon  the  land  in  section  7.  As  soon  as  the 
mother  left  and  went  to  live  upon  the  land  deeded  to  her 
by  her  husband,  an  adult  daughter,  who  had  theretofore  been 
teaching  school,  abandoned  this  avocation,  and  went  to  live 
with  her  father  upon  the  land  in  dispute.  A  son  (Frank) 
also  made  his  home  with  the  father  for  a  short  time  after 
the  separation  of  his  parents.  When  the  decree  of  divorce 
was  granted,  the  conveyances  between  husband  and  wife 
were  confirmed,  and  each  was  decreed  to  hold  his  title  as 
if  the  relation  of  husband  and  wife  had  never  existed  between 
them.  Nothing  was  said  in  this  decree  about  a  homestead  in 
either  tract  of  land,  the  conveyances  of  which  were  thus  ap- 
proved. From  the  time  of  the  decree  down  to  the  death 
of  John  Kalston,  Lucy,  his  daughter,  kept  house  for  him; 
and  the  two  lived  upon  the  land  in  controversy,  making  it 
their  home.  The  arrangement  between  the  father  and  daugh- 
ter is  not  very  clearly  shown.  It  does  appear,  however,  that 
she  abandoned  her  occupation  oi  school-teaching,  and  went 
to  live  with  her  father,  and  to  keep  house  for  him,  almost 
immediately  upon  the  separation  of  her  parents,  and  that 
she  continued  to  live  with  and  keep  house  for  her  father  down 
to  the  time  of  his  death.  She  filed  a  claim  with  the  admin- 
istrator  of  his  estate  for  services  rendered  the  father  from 
July,  1891,  to  December  8,  1901.  This  claim  was  settled 
in  some  way,  but  just  how  does  not  appear,  save  that  the  heirs 
made  some  sort  of  an  adjustment  of  the  matter.  The  daugh- 
ter, Lucy,  asked  permission  to  explain  this  claim  while  she 
was  on  the  witness  stand,  but  for  some  reason  not  appearing 
of  record,  was  not  permitted  to  do  so.  It  is  a  conceded  fact, 
however,  that,  from  the  time  of  the  separation  down  to  the 
death  of  John  Ralston,  he  lived  upon  the  homestead  originally 
acquired  by  him,  which  is  the  land  in  dispute,  and  that  his 
daughter  Lucy  lived  with  and  kept  house  for  him. 

If  the  property  in  dispute  was  the  homestead  of  John 
Ealston  at  the  time  of  his  death,  then  the  decree  of  the  trial 
court  is  correct;  but,  if  it  was  not,  then  the  case  should  be 
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reversed,  and  the  interest  of  Frank  Ralston,  one  of  John's 
sons,  should  be  made  subject  to  the  liens  of  appellants'  judg- 
ments against  him.  Was  the  property  then  the  homestead 
of  John  Ralston? 

Section  2973  of  the  Code  of  1897  provides,  in  substance, 
that  a  widower,  though  without  children,  shall  be  deemed 
a  family,  while  continuing  to  occupy  the  real  estate  used  as 
a  homestead  at  the  death  of  the  wife,  and  that  such  right 
shall  continue  to  a  party  to  whom  it  is  adjudged  in  a  decree 
of  divorce,  during  continued  personal  occupancy.  This  pro- 
vision as  to  the  right  of  a  divorcee  first  appeared  in  the  Code 
of  1897.  Jt  was  not  in  existence  when  John  Ralston  ob- 
tained his  divorce,  but  was  in  effect  when  appellants  obtained 
their  judgments,  and,  so  far  as  appears,  when  the  debts  upon 
which  the  judgments  were  based  were  contracted.  Section 
2985  provides,  in  substance,  that,  if  there  be  no  survivor  of 
husband  or  wife,  the  homestead  shall  descend  to  the  issue  of 
either,  according  to  the  rules  of  descent,  and  is  to  be  held  by 
the  issue  exempt  from  the  antecedent  debts  of  their  parents 
and  their  own. 

The  trial  court  held  that  the  amendment  of  section  2973 
of  the  Code,  giving  a  divorcee  a  homestead  right  in  property 
awarded  him,  during  continued  personal  occupancy,  did  not 
apply  to  the  case,  because  it  was  not  and  could  not  be  made 
retroactive.  Conceding,  a/rguendo,  the  correctness  6i  this 
holding,  we  yet  have  the  question,  was  the  property  the  home- 
stead of  John  Ralston  at  the  time  of  his  death  by  reason  of 
liis  occupancy  thereof  with  his  daughter  Lucy  ?  Under  our 
law  the  homestead  of  every  family  is  exempt  from  judicial 
sale.  And  a  family  has  been  defined  to  be  a  collective  body 
of  persons  who  live  in  one  house  under  one  head  or  manage- ' 
ment.  Tyson  v.  Reynolds,  52  Iowa,  431 ;  Parsons  v.  Living- 
sion,  11  Iowa,  106.  One  person  cannot  constitute  a  family, 
within  the  meaning  of  our  homestead  laws,  save  as  recognized, 
in  section  2973  of  the  Code.  And  it  is  quite  generally  held 
that  one  who  lives  alone,  with  no  one  but  servants  or  emr 
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ployes  to  assist  him,  is  not  entitled  to  a  homestead.  Whaley 
V.  Whaley,  50  Mo.  577 ;  Calhoun  v.  Williams,  32  Grat.  (Va.) 
18  (34  Am.  Eep.  759) ;  Howard  v.  Marshall,  48  Tex.  471 ; 
Ellis  V.  Davis,  90  Ky.  185  (14  S.  W.  Rep.  74).  In  such 
cases  some  sort  of  relationship  must  exist  between  the  head 
and  the  other  members  of  the  group.  According  to  some 
courts,  this  relationship  must  be  such  as  that  the  inferior 
member  or  members  is  entitled  by  law  to  look  to  the  superior 
both  for  support  and  protection,  or,  as  said  in  some  of  the 
cases,  there  must  be  an  obligation  upon  the  head  of  the  house 
to  support  the  others,  or  some  of  them,  and  a  corresponding 
dependence  upon  the  part  of  the  members  so  supported.  Ear- 
bison  V.  YoAighan,  42  Ark.  539 ;  Bosquett  v.  Hall,  90  Ky.  567 
(13  S.  W.  Eep.  244,  9  L.  E.  A.  351,  29  Am.  St  Eep.  404). 
But  by  some  of  the  cases  this  obligation  and  dependence  need 
not  be  a  legal  or  enforceable  one,  a  moral  or  natural  one 
being  held  sufficient.  Ellis  v.  White,  47  Cal.  73 ;  Holnbach 
V,  Wilson,  159  111.  148  (42  N.  E.  Eep.  169)  ;  Taylor  v. 
Boulwa/re,  17  Tex.  74  (67  Am.  Dec.  642) ;  Wade  v.  Jones, 
20  Mo.  75  (61  Am.  Dec.  584)  ;  Moyer  v.  Drummond,  32  S. 
C.  165  (10  S.  E.  Eep.  952,  7  L.  E.  A.  747,  17  Am.  St.  Eep. 
850);  Con/naughton  v.  Sam.ds,  32  Wis.  387.  Thus  a  man 
supporting  an  indigent  father,  mother,  brother,  or  sister  has 
been  held  to  be  the  head  of  a  family.  Parsons  t?.  Livingston, 
11  Iowa,  104;  Marsh  v.  Lazenhy,  41  Ga.  153;  Chamberlain 
V.  Brown,  33  S.'  C,  597  (11  S.  E.  Eep.  439).  So,  also,  a' 
father  whose  adult  daughter  supported  herself  by  teaching 
school,  but  who  also  performed  household  duties  for  him 
in  compensation  for  her  board,  was  held  the  head  of  a  fam- 
ily. Doolin  V.  Dugan,  12  Ky.  Law  Eep.  749.  So,  also,  a 
father  who  resided  on  his  own  land  with  an  adult  son  and 
daughter.  Versailles  Bank  v.  Onthrey,  127  Mo.  189  (29 
S.  W:  1004,  48  Am.  St.  Eep.  621).  Also  a  widow  occupy- 
ing a  homestead  with  two  adult  children.  Broohs  v.  Collins, 
11  Bush  (Ky.)  622.  But  we  need  not  multiply  cases  from 
other  jurisdictions.     In  Whalen  v.  Cadman,  11  Iowa,  226, 
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we  held  that  an  unmarried  man  who  lived  with  his  brother 
and  his  brother's  wife,  and  who  worked  the  farm  on  shares 
with  the  brother,  was  not  the  head  of  a  family.  But  it 
was  said  in  that  case  that  the  head  of  a  family  is  primarily 
the  husband  or  father,  and  that  a  son  having  mother  or 
brothers  or  sisters,  or  either,  depending  upon  him  for  sup* 
port,  and  living  in  a  household  which  he  controlled,  might 
be  such  head.  In  Arnold  v.  Waltz,  53  Iowa,  706,  it  was 
held  that  an  unmarried  woman  who  had  taken  charge  of  two 
children  of  a  deceased  sister  upon  the  latter's  death  was  the 
heand  of  a  family,  and  entitled  to  a  homestead.  In  Parsons 
v.  Livingston,  11  Iowa  J  104,  the  plaintiff  was  a  widower, 
who  purchased  the  property  claimed  as  a  homestead,  and  took 
up  his  residence  thereon,  taking  with  him  his  mother,  who 
was  without  other  children.  They  continued  to  live  upon 
the  property,  the  plaintiflF  supporting  his  mother.  Held,  that 
plaintiff  was  the  head  of  a  family.  In  Tyson  v,  Reynolds, 
62  Iowa,  431,  a  widower,  with  whom  lived  his  son  and  his 
son^s  wife,  and  who  employed  a  household  servant,  was  held 
to  be  the  head  of  a  family.  In  that  case  it  was  said  that  the 
relation  existing  between  such  persons  must  be  of  a  perma- 
nent and  domestic  character  —  not  abiding  temporarily  to- 
gether as  strangers.  "  There  need  not,  of  necessity,  be  de- 
pendence or  obligation  growing  out  of  the  relation."  In 
that  case  the  son  and  his  wife  were  provided  for  by  the 
father  as  children  or  dependents.  Woods  v.  Davis,  34  Iowa, 
264,  is  also  an  instructive  case. 

These  references  show  the  trend  of  our  decisions,  and 
demonstrate  that  we  are  in  full  accord  with  those  courts 
which  hold  that  these  homestead  statutes  should  be  liberally 
construed,  and  the  reason  and  the  spirit  thereof  conserved, 
rather  than  the  letter.  While  in  one  case  it  was  said  that 
there  need  not,  of  necessity,  be  dependence  or  obligation  grow- 
ing out  of  the  relation,  we  think  that  what  was  meant  was 
that  there  need  not  be  any  legal  obligation  or  condition  of 
dependence,  and  this  is  what  we  now  hold.     But  we  do  think 
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that,  generally  speaking,  there  must  be  something  more  than 
the  mere  relation  of  master  and  servant  In  other  words, 
there  must  be  a  natural  or  moral  obligation  of  support,  and 
a  condition  of  dependence  and  actual  support  is  sufficient. 
This  is  the  rule  sanctioned  by  th^  greater  weight  of  authority, 
and  the  one  which  more  nearly  comports  with  the  reason  and 
spirit  of  the  law. 

Now,  in  the  instant  case  the  adult  daughter  abandoned 
her  occupation  as  a  teacher,  and  went  to  live  with  her  father, 
after  his  separation  from  his  wife,  as  his  housekeeper.  Un* 
der  such  a  situation  the  father  was  morally  bound  to  support 
the  daughter.  It  may  be  he  was  legally  bound,  for  there  is 
no  showing  here  of  any  such  facts  as  would  justify  a  recov* 
ery  by  the  daughter  for  services  rendered  the  father.  There 
was  no  proof  of  any  fact  which  would  create  an  obligation 
on  the  father's  part  to  pay  for  the  services  rendered  by  his 
daughter.  They  were,  so  far  as  shown,  entirely  gratuitous. 
The  filing  of  the  claim  is  a  circumstance,  or,  rather,  an  ad- 
mission by  the  daughter  that  she  was  to  have  compensation 
for  her  services ;  but  this  was  compromised,  was  not  paid  in 
full,  and  was  not  approved  by  the  probate  court.  Moreover, 
it  was  not  binding  upon  the  parties  to  this  litigation,  either 
as  an  adjudication  or  as  an  estoppel.  The  witness  Lucy 
was  not  permitted  to  explain  it,  and,  at  most,  it  should  be 
treated  simply  as  a  contradictory  statement  made  by  her. 
But  she  did  not,  in  this  claim  which  she  filed,  plead  that  there 
was  any  contract  between  herself  and  father  whereby  she  was 
to  i;eceive  compensation  for  her  services. 

Construing  these  homestead  statutes  '*  in  the  liberal 
spirit  in  which  the  provisions  thereof  are  to  be  considered, 
in  favor  of  those  for  whose  benefit  they  were  enacted,"  we 
think  the  trial  court  was  right  in  holding  that  the  property 
in  controversy  was  the  homestead  of  John  Ralston  at  the 
time  of  his  death,  and  in  passing  a  decree  in  favor  of  the 
cross-petitioner. —  Affirmed. 
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Alexandeb  Db  Mebs  v.  Timothy  Eohan,  Appellant, 

Division  fences:    partition.    TJiere  are  but  two  methods  of  dL 

1  viding  partition^  fences,  one  by  order  of  the  fence  viewers,  and 
the  other  by  written  agreement  as  provided  by  Code,  sections 
235d  and  2361;  and  a  division  based  on  a  mere  understanding  of 
one  landowner  with  the  tenants  of  the  other  is  of  no  effect. 

Duty  to  maintain.    Where  there  has  been  no  legal  partition  of  a 

2  division  fence,  the  duty  of  maintaining  the  entire  fence  rests 
on  both  owners  alike,  and  neither  can  complain  of  the  neglect 
of  the  other. 

Trespassing,  animals:    liabiuty  of  owner.    Where  there  has  been 

3  no  legal  partition  of  a  division  fence  and  the  stock  of  one  adjoin- 
ing owner  break  through  onto  the  land  of  the  other  and  then  into 
an  enclosure  surrounded  by  a  lawful  fence,  the  owner  of  the  stock 
is  liable  for  the  damage  done. 

Evidence:    distraint.    In  an  action  for  damages  from  trespassing 

4  cattle,  an  explanation  of  why  the  cattle  were  not  distrained 
as  soon  as  discovered,  was  properly  admitted. 

Appeal  from   Woodbury  District   Court, —  Hon.   Geo.  W. 

Wakefield,  Judge. 

Wednesday,  February  8,  1905. 

Action  to  recover  damages  caused  by  trespassing  cattle. 
From  judgment  as  prayed,  defendant  appeals. —  Affirmed. 

Sullivan  &  Griffin,  for  appellant 

Oeo,  W,  Argo,  for  appellee. 

Ladd,  J. —  The  farm  of  Fortin,  occupied  by  plaintiff 
as  tenant,  joins  that  of  defendant  on  the  south.  A  railroad 
runs  through  botli  farms.     Defendant  built  the  line  fence 

from  the  railroad  to  the  west,  and  Fortin  or 

PKNotsr  par-   his  grantor  that  to  the  east.     But  the  evidence 

fails  to  establish  any  agreement  between  them 

as  to  what  portion  each  should  erect  or  maintain.     The  only 
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evidence  on  this  subject  is  that  of  defendant,  ^ho  testified : 
"  I  had  an  arrangement  through  the  renters  as  to  which  part 
of  the  fence  I  should  maintain.  Mine  was  west  of  the  rail- 
road track,  and  his  was  east.  I  built  and  maintained  the 
west  part>  and  they  built  and  maintained  the. east  part  It 
had  been  kept  that  way  ever  since  I  bought  the  farm  in  1885.*' 
No  authority  for  this  was  traced  to  Fortin  or  his  grantor,  and 
the  evidence  indicated  that  the  fence  east  of  the  track  had 
never  been  a  legal  fence.  The  court  instructed  the  jury  that 
the  evidence  showed  "  an  agreement  between  the  owners  of  the 
land  assigning  the  maintenance  of  the  respective  portions  of 
the  fence."  We  cannot  concur  in  this  view.  But  two  modes 
of  dividing  partition  fences  are  recognized  by  statute  —  one 
by  written  agreement,  and  the  other  by  order  of  the  fence 
viewers.  Sections  2356,  2361,  Code.  Neither  of  these  was 
followed.  Nor  can  it  be  said  that  the  duty  to  maintain  the 
fence  to  the  east  arose  by  prescription.  Such  an  inference  is 
obviated  by  proof  that  it  never  complied  with  the  statutory 
requirements,  and  that  it  was  erected-  in  pursuance  of  an 
oral  agreement  with  tenants.  See  Bust  v.  Low,  6  Mass.  90. 
The  mere  fact  that  Fortin  or  his  grantor  constructed  a 
fence  of  some  kind  will  not  support  the  inference  that  it 
was  erected  in  pursuance  of  an  agreement  with  either  of  them 

dividing  the  line,  for  either  adjoining  owner, 
«.  Duty  to  MAiir-in  the  abscucc  of  division,  has  the  riffht  to  build 

TAIN.  ^  '  /»  1 

such  portions  of  the  fence  as  he  may  see  fit,  and 
the  duty  of  maintaining  every  portion  of  it  rests  on  both  alike. 
Neither  is  in  a  situation  to  complain  of  neglect  in  not  so 
doing  on  the  part  of  the  other.  Sturtevant  v.  Merrill,  33 
Me.  62;  Thayer  v.  Arnold,  4  Mete.  (Mass.)  589;  Lawrence 
V.  Combs,  37  N.  H.  335  (72  Am.  Dec.  332).  See  note  to 
Tonawanda  R.  Co,  v.  Hunger,  5  Denio  (N.  Y.)  255  (49 
Am.  Dec.  239),  and  to  Myers  v.  Dodd,  9  Ind.  290  (68  Am. 
Dec.  624). 

The  authorities  are  in  conflict  as  to  whether  an  oral 
agreement  dividing  a  line  fence  is  within  the  statute  of 
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frauds.  In  the  negative  will  be.  found :  Ivins  v.  Ackerson, 
38  N.  J.  Law,  220 ;  Ouyer  v.  Stratton,  29  Conn.  421.  In 
the  aflSrmative:  Osborne  v.  Kimball,  41  Kan.  187  (21  Pac. 
Rep.  163)  ;  Glidden  v.  Toide,  31  N.  H.  147,  163;  Knox  v. 
Tucker,  48  Me.  373  (77  Am.  Dec.  233)  ;  Pitzner  v.  Shinnick, 
41  Wis.  676.  There  is  no  question  but  our  statute  contem- 
plates a  written  agreement.  Section  2361  of  the  Code  pro- 
vides that  "  the  several  owners  may,  in  writing,  agree  upon 
the  portion  of  the  partition  fence  between  their  lands  which 
shall  be  erected  and  maintained  by  each,  which  writing  shall 
describe  the  land  and  the  parts  of  the  fences  so  assigned,  be 
signed  and  acknowledged  by  them,  and  filed  and  recorded  in 
the  oflSce  of  the  recorder  of  deeds  of  the  county  or  counties  in 
which  they  are  situated."  In  providing  for  a  written  agree- 
ment, and  specifying  the  circumstances  under  which  it  will  be 
binding,  the  intention  to  exclude  any  other  is  manifest 
Possibly  an  agreement  in  parol,  when  executed,  may  be  good 
between  the  immediate  parties  thereto.  Such  was  the  hold- 
ing in  York  v.  Da/vis;  11  N.  H.  241.  As  it  affected  the  im- 
mediate  parties  only,  however,  the  court  decided  that  the 
jurisdiction  of  the  fence  viewers  to  make  a  permanent  division 
was  not  ousted.  In  Pitzner  v.  Shinnick,  41  Wis.  676,  the 
question  as  to  whether  a  mere  parol  division  will  bind  third 
persons  who  may  become  owners  or  lessees  of  the  premises, 
and  have  in  no  way  recognized  or  acted  upon  the  division,  was 
decided  in  the  negative,  and  we  deem  this  the  correct  rule. 
The  statute  has  pointed  out  the  methods  of  establishing  a 
permanent  partition,  and  to  effect  this,  one  of  these  should  be 
followed. 

In  the  instant  case  plaintiff  knew  nothing  of  any  previous 
arrangement  by  defendant  with  the  tenants  preceding  him, 
and  it  was  in  no  way  obligatory  on  him.     The  court,  then, 
8  Trbspassino     ^^^  ^^  error  in  assuming  that,  as  to  the  parties 
bSIt^*^'  "*'  ^  t'^is  action,  there  had  been  any  partition  of 
owner.  ^^^  |j^^  fencc.     The  error,  however,  was  with- 

out prejudice.     The  evidence  tended  to  show  that  the  cattle 
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passed  over  the  line  between  the.  farms  east  of  the  tract  upon 
that  of  plaintiff,  and  thence  to  the  yard  near  his  house.  This 
was  surrounded  by  a  fence  which  the  jury  might  well  have 
found  met  the  requirements  of  the  statute.  Through  it  de- 
fendant's cattle  broke,  and  therein  damaged  plaintiff's  feed 
and  grain,  as  was  alleged.  Had  there  been  a  partition  of 
the  line  fence,  and  had  the  cattle  escaped  because  of  plain- 
tiff's neglect  to  maintain  his  portion,  there  would  be  ground 
for  the  contention  of  appellant  that  there  cJould  be  no  re^ 
coveiy,  even  though  the  yard  were  inclosed  with  a  lawful 
fence,  though  the  court  instructed  otherwise.  See  Singleton 
t\  Williamson,  7  Hurlst.  &  N.  410 ;  Rickeits  v,  Ry.,  19  Eng- 
lish Ruling  Cases,  18 ;  Page  v.  Olcott,  13  N.  H.  399.  If 
such  were  the  case,  the  escape^  of  the  cattle  on  plaintiff's 
premises  would  have  been  owing  to  his  own  neglect  to  main- 
,tain  the  partition  fence,  and  the  damages  to  the  property 
in  the  yard,  according  to  dfc|  decisions  cited,  even  though 
inclosed  by  a  sufficient  fence,  Tne  natural  consequences  flowing 
from  such  neglect     Said  Pollock,  C.  B.,  in  the  first  case: 

When  wrong  is  done,  and  consequential  damage  sus- 
tained, the  law  inquires  who  committed  the  first  wrongful 
act  and  thereby  occasioned  the  mischief?  In  this  instance 
the  defendant,  who  was  the  owner  of  a  close  called  "  Bridge 
Green,"  was  bound  securely  to  fence  it  so  that  the  cattle  of 
the  plaintiff,  who  was  owner  of  an  adjoining  close,  might 
not  be  able  to  stray  into  it.  This  the  defendant  neglected  to 
do,  and  in  consequence  the  cattle  of  plaintiff  strayed  in 
Bridge  Green,  and  from  thence  into  another  close  of  the  de- 
fendant, called  Cornfield.  It  is  argued  that  the  cattle  getting 
into  the  cornfield  was  not  a  necessary  consequence  of  de- 
fendant's neglect  to  keep  up  the  fence  of  Bridge  Green.  Cer- 
tainly it  was  not  a  necessary  consequence ;  it  was  not  a  caiLsa 
causans;  but  it  was  a  sina  qiu>  non.  If  a  pit  be  dug  in  a 
highway  or  any  place  where  persons  have  a  right  to  pass,  it 
is  not  a  necassary  consequence  that  any  one  should  fall  into 
it,  although  it  may  be  that,  either  in  the  niqrht  or  day  time, 
someone  would  3o  so.  In  such  a  case  it  is  sufficient  if  the 
injury  is  the  accidental  result  of  the  wrongful  act 
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The  New  Hampshire  ease  is  precisely  in  point  There 
the  sheep  of  the  defendant  escaped  from  his  inclosure  into 
the  plaintiffs  pasture  lands,  through  the  insuflScieney  of  that 
portion  of  the  fence  which  the  plaintiff  was  bound  to  re- 
pair, and  thence  into  the  locus  in  quo.  The  court  after  full 
consideration,  concluded  that  the 

The  plaintiffs  negligence  must  be  regarded  as  that  occa- 
sioning the  damage  sustained.  It  is  a  fair  presumption 
which  the  law  will  make  that  if  the  plaintiff  had  performed 
her  duty  properly,  in  repairing  her  part  of  the  division  fence, 
the  sheep  would  not  have  escaped  from  the  pasture  of  the 
defendant,  and  the  damage  complained  of  would  not  have 
been  sustained.  And  it  is  clear  that  while,  under  the  circum- 
stances of  the  case,  the  plaintiff  is,  in  law,  to  be  regarded  as 
having  contributed  to  the  result  of  which  complaint  is  made, 
she  can  have  no  action  for  the  damage  sustained,  against  the 
defendant,  who  has  not  occasioned  it  either  by  positive  wrong- 
ful acts  or  by  any  negligence  \d|jt8oever. 

In  the  instant  case,  however,  there  was  no  partition  of 
the  line  fence,  and  the  omission  to  keep  it  in  repair  was 
not  due  to  any  neglect  on  the  part  of  the  plaintiff  of  which 
defendant  might  complain;  and  in  view  of  the  holding  of 
this  court  in  Wagner  v.  Bissell,  3  Iowa,  396,  and  like  cases, 
the  defendant  was  not  bound  to  restrain  his  stock.  They 
were  nmning  at  large.  This  did  not  shield  the  owner,  how- 
ever, from  liaKlity,  if  they  broke  the  close  of  plaintiff  sur- 
rounded by  a  lawful  fence.  Frazier  v.  Nortirvas,  34  Iowa, 
82;  Herold  v.  Meyers,  20  Iowa,  378.  That  they  Entered 
such  close  and  committed  depredation  is  not  disputed.  The 
only  issues  for  the  jury  were  the  sufficiency  of  the  fence 
inclosing  the  yard,  and  the  amount  of  damages,  and  these 
were  fairly  submitted.  Ttalt  tJie  line  fence  fui»|8hed  no 
obstruction  to  cattle  was  undisputed,  and  for  this  reason  the 
jury  must  have  based  their  decision  upon  a  finding  of  the 
sufficiency  of  the  yard  fence. 

II.     The  rulings  on  the  admissibility  of  evidence  were 
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correct.     The  testimony  of  the   illness   of  plaintiff's   wife 

was  properly  received,  as  explaining  why  the 
traint.  cattlc  wcre  allowed  to  remain  at  the  corn  pile 

after  being  discovered. 

That  concerning  defendant's  forceable  taking  of  his  cat- 
tle from  plaintiffs  inclosure  was  so  connected  with  the  re- 
straint and  trespass  of  the  stock  as  to  be  admissible  as  a  part 
of  the  transactions. 

That  part  of  the  motion  for  new  trial  based  on  alleged 
surprise  and  newly  discovered  evidence  was  properly  denied. 
It  is  possible  that  defendant  did  not  personally  know  that 
the  petition  claimed  damages  caused  by  the  cattle  breaking 
through  the  inclosure  of  the  yard,  but  of  this  counsel  must 
have  been  aware.  At  any  rate,  they  were  soon  apprised  by 
the  evidence  introduced,  and  if  so  taken  by  surprise  as  not 
to  be  able  to  safely  proceed  with  the  trial,  a  continuance 
should  have  been  asked.  For  all  that  appears,  the  addi- 
tional evidence,  by  the  exercise  of  ordinary  diligence,  could 
have  been  procured. 

Finding  no  prejudicial  error,  the  judgment  is  affirmed. 


Chas.  Roush  v.  Gesman  Brothers  &  Grant,  Appellants. 

Contracts  in   restraint   of  trade.    An  agreement  to  refrain   from 

1  doing  a  real  estate  and  insurance  business  in  a  limited  territory 
and  for  a  valid  consideration  is  enforceable. 

Brokerage  agency:    transfer.    The  contract  of  a  real  estate  agent 

2  to  transfer  to  another  a  list  of  properties  which  he  has  for  sale 
on  commission  that  such  other  may  arrange  terms  of  sale  with 
the  owners,  is  not  a  transfer  of  the  agency  and  therefore  not 
objectionable  on  that  ground. 

Commissions:    division    between    agents:    evidence:    verdict.    In 

3  an  action  between  real  estate  agents  for  a  division  of  commis- 
sions on  the  sale  of  farms  listed  and  turned  over  by  the  plaintiff 
to  defendants,  the  court  charged  that  the  plaintiff  could  not  recover 
for  the  sale  by  defendants  of  lands  not  listed  with  him  by  the 
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owner,  Jbut  in  view  of  the  evidence  that  a  son  of  the  owner  of 
a  certain  farm  was  authorized  to  list  the  same  and  in  fact  listed 
it  with  plaintiff,  the  verdict  including  a  commission  for  the  sale 
thereof  is  sustained. 

Admission  of  evidence:    reversible  error.    A  cause  will  not  be  re- 
4    versed  because  a  witness  has  been  permitted  to  answer  leading 
questions  or  to  state  a  conclusion,  where  it  is  apparent  from 
the  whole  evidence  that  no  prejudice  resulted,  although  tech- 
nically the  rulings  were  incorrect. 

Appeal    from    Marion    District    Court, —  Hon.    Edmund 

Nichols,  Judge. 

Wednesday,  February  8,  1905. 

Action  at  law  to  recover  one-half  of  the  real  estate 
commissions  realized  by  defendants  from  business  turned 
over  to  them  by  plaintiff  in  pursuance  of  a  contract  by  which 
plaintiff  was  to  give  up  his  real  estate  business  to  defendants, 
and  refrain  from  doing  such  business  during  the  continuance 
of  the  contract.  Verdict  for  plaintiff  for  $440,  on  which 
the  court  rendered  judgment  for  $322.50.  Erom  this  judg- 
ment^ defendants  appeal. —  Affirmed. 

Kirikead  &  Mentzer,  for  appellants. 

Bousquet  &  Lyon  and  Hayes  &  Amos,  for  appellee. 

McClain^  J. —  In  June,  1901,  plaintiff  was  in  the  real 
estate  and  insurance  business  at  the  town  of  Monroe,  and  de- 
fendants were  opening  a  rival  business  of  the  same  character. 

The  evidence  tends  to  show  that  thereupon  tho 
RESTRAINT  OP  plaiutiff  aud  defendants  entered  into  an  ornl 

agreement,  by  which  plaintiff  was  to  turn  over 
to  defendants  what  farms  he  had  for  sale,  and  that  defend- 
ants should  pay  to  the  plaintiff  one-half  of  the  com- 
missions received  for  the  sale  of  those  farms,  in 
the  event  they  succeeded  in  selling  the  same;  and,  further, 
that  plaintiff  would  refrain  during  the  continuance  of  the 
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contract  from  doing  any  real  estate  business  except  what  was 
called  "  Oklahoma  business,"  and  defendants  should  refrain 
from  doing  any  insurance  business.  This  contract  was  valid, 
for  it  related  to  a  limited  territory  {Swigert  v.  Tilden,  121 
Iowa,  650),  and  was  based  on  a  valid  consideration.  Plain- 
tiff complied  with  the  contract  on  his  part,  as  the  evidence 
tends  to  show,  for  he  advised  defendants  as  to  the  farms 
which  had  been  listed  with  him,  and  refrained  from  further 
prosecuting  his  real  estate  business  until  after  the  arrange- 
ment between  him  and  the  defendants  was  abandoned  bv 

t/ 

both  parties.  Defendants  sought  to  show  on  the  trial  that 
plaintiff  had  withheld  fcom  defendants  information  with 
reference  to  one  farm,  and  had  sought  to  make  sale  thereof 
himself.  But  as  to  this  there  was  conflict  in  the  evidence, 
and  the  case  was  one  for  the  jury. 

The  contract  is  attacked  by  appellant,  however,  on 
another  ground,  to-wit,  that  plaintiff,  as  agent  for  the  owners 
of  farms  listed  with  him  for  sale,  could  not  transfer  his  au- 

thority.  But  it  does  not  appear  that  in  the 
*  AGENCYt*?rans.  contract  he  attempted  to  do  so.     What  he  did 

undertake  to  do  was  to  turn  over  to  the  defend-i 
ants  his  list  of  properties,  in  order  that  defendants  might 
make  arrangements  for  themselves  with  the  owners  of  these 
properties,  to  act  as  agents  for  their  sale.  This  i&  the 
construction  of  the  contract  indicated  by  the  conduct 
of  the  defendants,  for  they  proceeded  at  once  to  enter  nego- 
tiations with  the  parties  whose  properties  were  listed  with 
plaintiff,  to  secure  from  them  the  authority  to  act  as  their 
agents.  The  opportunity  to  do  so  was  a  valuable  right, 
which  plaintiff  could  transfer,  although  he  could  not  assign 
to  the  defendants  the  right  to  act  as  his  customers'  agent  in 
carrying  out  plaintiff's  contracts  without  the  assent  of  such 
customers. 

There  was  evidence  tending  to  show  the  sale  of  four 
farms  bv  defendants,  which  had  been  turned  over  to  them 
by  plaintiff  in  the  method  contemplated  by  the  contract,  and 
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that  thev  had  received  $880  commissions  for  the  sale  of  these 

3.  Commissions:   four  farms.     And  the  jury  returned  a  verdict 

division   be-  !•.«•<•  iiri  t> 

twccn  agents;  for  plaintiff  for  one-half  that  amounb.     But 

evidence;  -^ 

verdict  the  court  Set  aside  that  verdict  so  far  as   it 

included  a  share  of  the  commission  as  to  one  of  these  farms, 
which,  as  it  appeared  by  special  findings  of  the  jury,  had 
yielded  no  commission  to  the  defendants,  and  judgment  was 
rendered  for  $322.50.  As  to  the  three  farms  for  which  plain- 
tiff  was  allowed  to  recover  one-half  the  commissions  re- 
ceived by  defendants,  there  was  evidence  supporting  the 
verdict.  Complaint  is  made  that  as  to  one  of  these  farms 
plaintiff  had  no  authority  to  sell,  because  it  had  been  listed 
with  him  by  the  son  of  the  owner,  without  the  owner's  con- 
sent. But  the  court  instructed  the  jury  to  the  effect  that 
commissions  received  by  defendants  in  the  sale  of  property 
listed  by  the  person  having  no  authority  to  place,  such 
property  in  his  hands  for  sale  could  not  be  considered,  and 
we  think  that  there  was  sufiicient  evidence  to  support  the 
verdict  as  to  this  particular  farm  that  the  son  of  the  owner 
was  authorized  by  his  father  to  list  it  for  sale  with  an 
agent. 

N'o  complaint  is  made  of  the  instructions,  and  as  we 
find  there  was  evidence  suflBcient  under  the  instructions  to 
support  the  verdict  so  far  as  the  court  rendered  judgment 

4.  Admission  of  '  thereon,  wc  havo  '  no  occasiou  to  interfere, 
fcvefslwe  uulcss  it  may  be  on  account  of  certain  objec- 
^^^^^'  tions  urged  as  to  the  rulings  on  the  introduc- 
tion of  evidence.  We  have  examined  the  rulings  and  the 
(•bjortioiis  on  which  they  were  made,  and  find  nothing 
tlioroin  which  requires  extended  consideration.  They 
were,  in  our  judgment,  technically  correct.  But,  even 
if  open  to  technical  objection,  such  as  that  questions  were 
allowed  which  called  for  the  conclusion  of  a  witness,  or  were 
leading  in  form,  they  could  not  possibly  have  been  preju- 
dicial to  the  defendants  under  the  evidence  presented.  It 
would  not  be  of  benefit  to  any  one  if  we  should  elaborate 
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the  grounds  on  which   these  conclusions   are  based.     They 
will  be  readily  understood  by  counsel. 

Finding  no  prejudicial  error  in  the  record,  the  judg- 
ment is  affirmed. 


State  of  Iowa  v.  W.  A.  Richards,  Appellant 

Burglary:    impaneung  grand  jury:     place  of  holding  court.    The 

1  adjournment  of  court  duly  convened  in  the  court  room  to 
another  room  in  the  court  house  which  was  adequate  for  the 
purpose  of  impaneling  the  grand  jury,  and  to  permit  a  defend- 
ant charged  with  crime  who  was  in  a/ weak  physical  condition 
to  be  present'  was  not  a  violation  of  Code,  sections  283  and 
286,  providing  that  judicial  proceedings  must  be  public  and 
held  at  the  place  provided  by  law. 

E#vidence:    telegrams.    A  telegram  sent  by  defendant  to  his  asso- 

2  ciate  in  the  crime,  which  was  shown  to  have  been  agreed  upon 
beforehand  and  which  corresponded  with  the  agreement,  was 
admissible;  especially  as  there  was  evidence  tending  to  show 
that  defendant  sent  it. 

Conversations  in  defendant's  hearing.    In  a  prosecution  for  bur- 

3  glary  claimed  to  have  been  planned  by  defendant,  evidence  of 
a  conversation  between  two  others  relative  to  a  deposit  of  the 
money  stolen,  was  admissible,  there  being  evidence  that  de- 
fendant was  within  hearing  distance. 

Cross-examination:    prejudioal  error.    Where   a   physician    testN 

4  ficd  that  defendant  employed  him  shortly  after  the  burglary 
and  paid  him  for  his  service  requesting  that  he  "keep  still,"  it 
was  not  .prejudicial  error  to  refuse  the  cross-examination  of 
the  physician  as  to  his  qualification*  to  practice  medicine. 

• 

Evidence:    general  moral  character.    Where  a  witness  has  testi- 

5  fied  in  chief  to  his  knowledge  of  the  general  moral  character 
of  defendant,  and  that  it  was  good,  he  may  be  cross-examined 
on  that  question  as  to  his  knowledge  of  any  matters  tending 
to  discredit  his  estimate  of  defendant's  character.  In  the  in- 
stant case,  moreover,  the  answers  on  cross-examination  are 
held  to  have  been  without  prejudice. 

Instructions:    flight.    In  a  prosecution  for  burglary,  an  instruc- 

6  tion  that  flight  is  a  circumstance  which  pritna  facie  indicates 
guilt,  is  not  objectionable  as  charging  that  it  was  presumptive 
evidence  of  guilt.  \ 

Vol.  126  I  A.— 32 
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Appeal  from  Warren  District  Court. —  Hon.  J.  H.  Apple- 
gate,  Judge. 

Thuesday,  February  9,  1906. 

A  JURY  found  the  defendant  guilty  of  the  crime  of 
burglary,  and  he  appeals  from  a  judgment  on  the  verdict* — 
Affirmed. 

Kinkead  &  Mentzer,  for  appellant. 

Chas.  W,  Mullan,  Attorney-General,  smd, Lawrence  De 
Graff,  Assistant  Attorney-General,  for  the  State. 

Sherwin,  C.  J. —  The  burglary  in  question  was 
planned  by  the. defendant,  and  was  executed  by  Frank  Baird 
and  Chas.  Redup.  Baird  was  shot  immediately  after  he 
1  T«».„.r.«^      left  the  house  that  he  had  entered,  and  was 

1.  Impaneling  ^ 

piaM*  of^hoid-  ^^^^  thereafter  captured,  and  was  held 
mg  court.  ^^  answer  for  the  crime.  A  regular 
term  of  the  district  court  ^vas  held  soon  thereafter  at 
Indianola,  the  county  seat  of  Warren  county.  After  the 
court  was  convened  in  its  regular  room  in  the  courthouse, 
and  opened  for  the  transaction  of  business,  the  presiding 
judge  announced  from  the  bench  that  the  session  would  be 
adjourned  to  the  office  of  the  county  superintendent,  on  the 
first  floor  of  the  courthouse,  for  the  purpose  of  impaneling 
the  grand  jury.  This 'was  done,  and  the  grand  jury  was 
impaneled  in  said  room,  and  afterward  returned  the  indict- 
ment on  which  the  defendant  was  tried.  Baird  was  at  that 
time  in  a  weak  physical  condition,  and  the  court's  action 
was  for  the  purpose  of  having  him  present  when  the  grand 
jury  was  impaneled  without  physical  injury  to  him.  The 
defendant  was  not  held  to  answer  and  no  one  appeared  for 
him  at  that  time.  The  room  in  question  was  large  enough 
to  accommodate  the  court  and  its  officers,  the  jurors  and 
attorneys,  and  a  number  of  the  general  public.     After  it 
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had  been  well  filled,  the  door  thereof  was  closed  for  a  short 
time,  for  the  purpose  of  avoiding  overcrowding.  Because  of 
the  foregoing  facts,  the  appellant  contends  that  the  court 
was  not  legally  in  session,  nor  the  grand  jury  legally  im- 
paneled, and  that  the  indictment  was  invalid.  Section  286 
of  the  Code  provides  that  "  courts  must  be  held  at  the  plac6 
provided  by  law,  except  for  the  determination  of  actions, 
special  proceedings,  and  other  matters  not  requiring  a  jury, 
when  they  may,  by  consent  of  the  parties  therein,  be  held 
at  some  other  place."  And  section  283  of  the  Code  provides 
that  all  judicial  proceedings  must  be  public,  unless  other- 
wise specially  provided  by  statute  or  agreed  upon  by  the 
parties. 

The  manifest  purpose  of  the  requirement  that  courts 
shall  be  held  at  the  place  provided  by  law  is  to  give  due  stabil- 
ity and  dignity  to  the  administration  of  justice,  and  to  protect 
the  interests  of  litigants.  In  Hobart  v.  Hobart,  46  Iowa, 
501,  it  was  said  that,  to  give  existence  to  a  court,  its  oflBcers 
and  the  time  and  place  of  holding  it  must  be  such  as  are 
prescribed  by  law.  This  rule  was  recognized  in  Casey  v. 
Stevmrt,  AdmW,  60  Iowa,  160;  Moore  v.  C.  &  St.  P.  <&  K. 
Ry.  Co.,  93  Iowa,  484,  and  again  in  Funk  v.  Carroll  County, 
96  Iowa,  158.  In  the  Fuvk  Case  the  issue  was  tried  to  the 
court,  and  the  testimony  of  a  witness  was  taken  at  his  resi- 
dence, away  from  the  courthouse,  and  we  held  that  the  court 
had  no  authority  to  adjourn  to  a  private  house  for  the  purpose 
of  a  trial.  There  is  a  well-defined  distinction,  however,  be- 
tween the  cases  cited  and  the  one  at  bar.  Here  the  court 
was  formally  and  regularly  convened  at  the  courthouse,  in 
its  own  room,  and  the  adjounlment  was  to  a  room  in  the 
same  building.  It  may  readily  be  conceded  that  the  word 
"  place  "  may  sometimes  mean  a  particular  room  or  a  par- 
ticular spot  in  a  room,  but  we  are  cited  to  no  judicial  con- 
struction so  limiting  it  in  a  case  of  this  kind.  If  the  court 
be  held  in  the  building  provided  by  law,  though  not  in  the 
room  set  apart  for  that  purpose,  we  think  the  requirement 
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and  reason  of  the  statute  are  fully  met.  To  limit  the  place 
to  a  particular  room  in  the  courthouse  would  in  many  in- 
stances interfere  with  the  reasonable  dispatch  of  business, 
and  would  serve  no  recognized- purpose  of  the  statute;  hence 
we  do  not  believe  that  it  was  the  legislative  intent  to  so 
limit  the  language.  The  proceedings  when  the  grand  jury 
was  impaneled  were .  public,  within  the  meaning  of  the 
statute.  The  public  was  admitted,  to  the  capacity  of  the 
room,  and  so  far  as  the  record  shows,  a  large  proportion 
of  those  who  desired  to  attend  were  present  State  v.  Wor- 
then,  124  Iowa  408;  Myers  v.  State,  97  Ga.  76  (25  S;  E. 
Rep.  252) ;  Staie  v.  Brooks,  92  Mo.  542  (5  S.  W.  Rep.  257, 
330)  ;  Stone  v.  State,  2  Scam.  326. 

The  telegram  which  the  State  claimed  was  sent  by  the 
appellant  to  Baird  was  properly  admitted  in  evidence. 
Baird  testified  that  its  contents  were  agreed  upon  before- 

e.  EviDKNci:  teic^^^^j   ^^^   ^^  Corresponded   with   such   agree- 
grams.  naent.     Furthermore,     there     was     testimony 

tending  to  identify  the  defendant  as  the  person  who  de- 
livered it  to  the  operator  for  transmission  to  Baird.  The 
opinion  or  best  judgment  of  a  witness  is  competent  when 
he  cannot  positively  identify  the  person,  and  the  value 
thereof  is  a  question  for  the  jury.  State  v,  Lucas,  57  Iowa, 
501 ;  Staie  v,  Seymour,  94  Iowa,  706. 

There  was  evidence  tending  to  show  that  the  appellant 
was  within  hearing  distance,  and  could  have  heard  the  con- 
versation between  Wilcox  and  Long  relative  to 
'owlwDAMT^sthe  deposit  of  the  money  which  the  burglars 
secured,   and  we   think  the  conversation   was 
properly  admitted  in  evidence. 

Dr.  Tandy,  a  witness  for  the  State,  testified  that  the 
appellant  had  employed  hini  to  treat  Baird's  gunshot  wound 

soon  after  he  was  captured,  and  that  he  paid 

4.    CmOSS-BXAMINA-1    *  f  1  •  1  j^ll*. 

tion:  prcjudi- nim  lor  such  services,  and  requested  him  to 

"  keep  still."     On  cross-examination  the  doctor 

was  not  permitted  to  answer  a  question,  touching  his  qualifica- 


IN 
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tions  to  practice  medicine  in  this  State.  He  testimony 
might '  well  have  been  received,  but  its  exdusion  could  not 
have  been  prejudicial  to  the  defendant,  and  does  not  require 
a  reversal  of  the  case. 

There  was  no  error  in  admitting  the  ice  pick,  revolver, 
and  billy  in  evidence.  They  were  suflBciently  identified,  and 
were  admissible  as  a  part  of  the  history  of  'the  case.  State 
V.  Gray,  116  Iowa,  234;  State  v.  Tyler,  122  Iowa,  125. 

A  witness  for  the  defendant  testified  that  he  knew 
what  his  general  moral  character  was  and  that"  it  was  good. 
On  cross-examination  he  was  asked  if  he  knew  that  the  de- 
fendant had  been  '^  running  a  joint,"  and  that 

5.  EvimNCx:  •■  ••ii-i  i  ii*  !#» 

general  moral  hc  visitcd  saloons  and  uscd  liquor,  and,  fur- 
ther, whether  he  had  ever  "  discussed  the  fact 
that  he  was  an  embezzler."  The  first  and  last  of  these  ques- 
tions were  answered  negatively,  and,  under  the  holding  in 
State  V.  Tippet,  94  Iowa,  646,  and  State  v.  McOee,  81  Iowa, 
17,  the  defendant  was  not  prejudiced  thereby ^  To  the  other 
questions  the  witness  answered  that  he  had  seen  the  defend- 
ant in  saloons,  but  not  frequently,  and  that  he  used  liquor 
sometimes,  but  not  to  excess.  An  occasional  visit  to  a  saloon 
or  an  occasional  drink  would  not  ordinarily  seriously  affect 
the  general  moral  character  of  a  man,  either  in  the  esti- 
mation of  an  ordinary  community  or  in  the  estimation  of  a 
jury  and,  for  these  reasons,  we  do  not  think  the  testimony 
was  prejudicial  to  the  defendant  But  aside  from  this,  we 
think  it  was  competent.  The  witness  testified  in  chief  that 
he  knew  the  general  moral  character  of  the  defendant,  and 
that  it  was  good.  It  is  apparent  from  his  entire  testimony 
that  this  answer  was  based  upon  his  acquaintance  with  the 
defendant,  and  that  it  was  his  personal  estimate  of  his  char- 
acter, as  distinguished  from  his  reputed  character. 
That  the  real  character  may  be  proven  is  held  in 
State  V.  Sterrett,  68  Iowa,  76,  and  State  v.  Cross,  68  Iowa, 
180.  It  is  manifest  that,  when  proof  has  been  received  as 
to  the  real  character  of  the  accused,  it  is  competent  to  cross- 
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examine  on  the  question,  and  any  knowledge  possessed  by 
the  witness  which  tends  to  discredit  his  estimate  of  such 
character  is  admissible.  It  is  well  settled,  of  course,  that 
this  line  of  cross-examination  is  not  competent  when  the 
reputation  is  in  question,  rather  than  the.  actual  character. 
And  such  is  the  holding  of  the  cases  cited  and  relied  upon 
by  the  appellant. 

The  eighth  instruction  is  complained  of.  Therein  was 
defined  an  accessory  before  the  fact,  and  the  court  stated 
that,  if  certain  facts  were  found  proven,  the  jury  should 
find  the  defendant  guilty.  The  facts  referred  to  were  sup- 
ported by  evidence,  and  tended  to  show  the  defendant's 
participation  in  the  crime,  and,  if  true,  there  could  be  no 
doubt  that  he  aided  and  abetted  its  commission.  The  in- 
struction was  therefore  correct. 

There  was  evidence  tending  to  show  flight  after  the 
crime  was  committed,  and  the  court  instructed  thereon.  The 
instruction  announced  the  law  applicable  thereto.     State  v. 

Seymour,  94  Iowa,  699;  State  v,  Rodman,  62 
*•  ^£JS.^"'^''»^  Iowa,  456;  State  v.  James,  45  Iowa,  412.     It 

is  said,  however,  that  the  statement  therein 
that  flight  is  a  circumstance  which  pHmxi  facie  is  indicative 
of  guilt,  in  effect,  told  the  jury  that  it  was  presimiptive 
evidence  of  guilt,  and  was  erroneous,  under  the  holding  in 
State  V.  Poe,  123  Iowa,  118.  But  such  is  not  the  case, 
"  Indicative  "  means  to  give  a  suggestion  of  something,  and 
prima  facie  means  at  first  view,  so  that  the  expression 
means  nothing  more  than  that,  at  first  view,  flight  suggests 
criiilt ;  and  it  must  be  conceded,  we  think,  that,  if  it  is  not  a 
circumstance  suggesting  guilt,  evidence  thereof  is  not  com- 
petent for  any  purpose.  There  is  no  merit  in  the  other 
criticism  made  of  the  ninth  instruction. 

The  instruction  on  the  question  of  the  defendant's  previ- 
ous good  character  need  not  be  set  out  here.  It  has  been 
given  by  trial  courts  times  without  number,  and  has  been 
again,  and  yet  again,  approved  by  this  court,   and  is  the 
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law  governing  the  case.     Staie  v.  House,  108  Iowa,  69 ;  State 
V.  Northrup,  48  Iowa,  585. 

We  have  given  this  case  the  consideration  which  its,  im- 
portance to  the  defendant  and  to  the  public  demands,  and 
find  no  error  for  which  there  should  be  a  reversal.  The 
judgment  is  therefore  affirmed. —  Affirmed. 


J.  E.  Spebby  and  Rose  A.  McCullough  v.  Imogene  C. 
Spebby,  Executrix  and  Trustee,  Appellant. 

Wills:  construction:  partiopation  in  real  estate.  In  the  con- 
struction of  the  various  provisions  of  the  will  and  codicil  in 
question,  it  is  held  that  the  widow  as  trustee  held  title  to  a 
certain  eighty  acres  from  which  a  bequest  to  one  of  the  heirs 
was  to  be  made  equal  to  that  of  others,  and  that  the  balance 
was  intended  for  the  use  of  still  other  heirs  to  whom  no  spe- 
cific devise  of  real  estate  was  made. 

Appeal   from   Des   Moines  District    Covft.^ — Hon.    James 

D.  Smyth,  Judge. 

Thubsday,  Febbuaby  9,  1905. 

Action  to  construe  certain  provisions  of  a  will.  Order 
as  prayed,  from  which  defendant  appeals. —  Modified. 

William,  T.  Maxey,  for  appellant. 
W.  E.  Blake,  for  appellees. 

Ladd,  J. —  John  M.  Sperry  died  testate  in  1901,  leav- 
ing, him  surviving,  a  widow  and  six  children.  For  each 
of  these,  provision  was  made  in  the  will,  and  the  widow 
designated  as  executrix.  By  the  third  clause  she  was  given 
the  use  of  certain  lands  during  her  life,  and  the  fourth  di- 
rected her  to  cotxtrol  the  "  residue,"  save  that  devised  to  the 
children,  "  for  the  uses  and  purposes  hereinafter  expressed." 
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The  sixth  clause  directed  the  payment  of  $150  per  year  for 
eight  years  to  J.  E.  Sperry,  and  the  seventh  clause  contained 
a  like  provision  for  Eosa  A.  McCullough.  The  eighth,  ninth, 
tenth,  and  eleventh  clauses  devise  certain  lands  to  each  of 
the  other  children.  After  bestowing  described  tracts  on  P. 
W.  Sperry,  the  eleventh  clause  reads :  "  As  the  mother  trustee 
has  in  her  control  to  rent  or  sell  80  acres  described  as  fol- 
lows :  The  S.  1/2  of  the  N.  W.  l^  Sea  14,  Tp.  71  R  3  W. 
She  will  be  authorized  to  pay  P.  W.  Sperry  up  to  equalizing 
with  Kate  and  B.  M.  Sperry."  Certain  discretionary  pow- 
ers were  conferred  on  the  executor  in  each  of  these.  The 
thirteenth  clause  may  be  set  out: 

*' All  lands,  lots  and  other  property,  if  any  remaining 
after  filling  all  my  bequests  herein  made,  I  give,  devise  and 
bequeath  to  my  beloved  wife,  Imogene  C.  Sperry,  to  be 
retained  or  sold  by  he^  at  the  pleasure  of  my  wife,  Imogene 
C.  Sperry,  she  to  have  the  same,  absolutely,  to  use  or  dis- 
pose of,  as  she  may  see  fit  during  her  natural  life. 

"  Continued  lot^  eighty  (80)  acres  described  in  article 
eleven  to  my  wife,  fcontrolled  as  trustee  for  all  the  heirs ;  to 
sell  or  continue  tc/rent" 

The  will  was  executed  March  1,  1899,  and  on  the  4th 
day  of  June,  1900,  the  deceased  made  a  codicil,  with  clauses 
corresponding  in  number  with  those  in  the  will,  "  instructing 
and  explaining  more  fully  "  his  wishes  to  the  executor,  in 
which  words  are  defined,  and  he  declares  that  $600  has  been 
advanced  on  the  bequest  to  J.  E.  Sperry,  and  remarks:  "  All 
correct  for  Rosa  A.  McCullough."  Clause  13  was  as  follows :  * 
"  The  words,  all  the  heirs,  does  not  mean  those  having  share  ' 
in  real  estate." 

The  only  question  to  be  determined  is  the  ownership 
of  the  eighty  acres.  The  district  court  decreed  that  the 
executrix  held  it  for  the  sole  benefit  of  plaintiffs.  The  au- 
thority of  the  executrix  to  rent  or  sell  it  is  not  questioned, 
but  plaintiffs  contend  that,  as  they  are  the  only  heirs  to 
whom  real  estate  was  not  specifically  devised,'  it  was  the 
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intention  of  the  testator  that  they  have  this  tract.  The  will 
and  codicil  should  be  read  together  as  one  instrnment,  as 
nearly  as  may  be ;  and,  as  argued  by  appellant,  the  law  does 
not  favor  revocation  of  conditions  of  a  prior  will  by  implica- 
tion. Putting  the  two,  in  so  far  as  they  relate  to  this  land, 
together,  the  last  paragraph  of  the  thirteenth  clause  reads : 

"  Continued  lot,  eighty  acres  desci*ibed  in  article  eleven 
to  my  wife,  controlled  as  trustee  for  all  the  heirs  not  having 
share  in  the  real  estate ;  to  sell  or  continue  to  rent." 

As  land  was  specifically  devised  to  each  of  the  others, 
the  plaintiffs,  J.  E.  Sperry  and  Rosa  A.  McCuUough,  must 
have  been  intended.  Though  the  gift  is  not  expressed  in 
explicit  terms,  it  is  necessarily  to  be  implied  from  the  lan- 
guage employed.  The  provision  is  not  open  to  the  criticism 
of  being  vague  aiid  ambiguous.  Apparently  all  other  prop- 
erty had  been  disposed  of,  and  the  devise  of  the  eighty  was 
to  his  wife,  to  be  controlled  for  the  benefit  of  plaintiffs. 
Clause  7  of  the  codicil  had  sole  reference  to  the  legacy,  and 
for  this  reason  is  not  inconsistent  with  the  exclusion  of  those 
sharing  real  estate  from  participating  in  the  devise  of  the 
eighty  acres.  But  it  is  said  that  the  eleventh,  clause  of  the 
will  indicated  a  purpose  that  the  executor  rnake  use  of  this 
tract  to  equalize  the  division  among  the  heirs.  This  may  be 
rejected,  save  as  to  P.  W.  Sperry,  for  whose  benefit  the  last 
sentence  seems  too  specific  to  be  ignored.  No  charge  on 
this  land  is  created  in  favor  of  any  other.  As  to  him  the 
authority  to  equalize  with  Kate  or  B.  M.  Sperry  is  specific, 
and  the  source  from  which  the  amount  to  accomplish  this 
is  to  be  obtained  is  pointed  out  as  being  the  rent  or  pro- 
ceeds of  the  sale  of  this  land.  But  for  the  codicil  limiting 
the  heirs  who  are  to  take  the  eighty  acres,  appellees  do  not 
question  the  correctness  of  this  construction.  They  insist, 
however,  that,  in  excluding  all  heirs  who  share  the  real  es- 
tate, P.  W.  Sperry  was  cut  off  both  as  one  of  the  heirs 
and  devisee  entitled  to  enough  therefrom  to  render  his  por- 
tion equal  to  that  of  Kate  or  B.  M.  Sperry.     We  do  not  con- 
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cur  in  this  view.  Under  the  will,  he  was  entitled  to  enough 
from  the  eighty  acres  to  equalize  his  portion  ainder  the 
eleventh  clause,  and  to  his  part  of  the  remainder  as  one  of 
the  beneficiaries  designated  as  heirs  in  the  eleventh  clause. 
The  codicil  did  not  purport  to  deprive  him  of  the  first-  It 
merely  excluded  him,  v^dth  others,  to  whom  real  estate  had 
been  devised,  from  the  class  designated  as  heirs  for  whose 
benefit  the  executor  was  to  take  apd  control  the  tract  subject 
to  the  conditions  contained  in  the  eleventh  clause.  This  con- 
struction harmonizes  the  several  provisions  of  both  instru- 
ments, and  is  not  inconsistent  with  the  condition  of  either. 
Whether,  in  view  of  the  devise  to  P.  W.  Sperry  in  the  fif- 
teenth clausfe,  anything  should  be  paid  him,  is  a  question 
with  which  we  are  not  now  concerned. 

Some  claim  is  made  that  extrinsic  evidence  should  have 
been  received.  The  record  fails  to  show  that  any  was  of- 
fered. 

The  order  of  the  district  court  will  be  modified  so  as 
to  include  a  direction  to  the  executor  to  pay  P.  W.  Sperry 
enough  from  the  rents  or  proceeds  of  the  eighty  acres  to 
render  what  he  received  under  the  will  equal  to  that  of 
Kate  Costner  or  B.  M.  Sperry. 

Modified  and  affirmed. 


W.  B.  Carter,  Appellee,  v.  George  Cemansky,  Appellant. 

Municipal  assessments:    quieting  title.    Where   a   municipal  as- 

1  sessment  is  void,  the  plaintiff  in  an  action  to  quiet  title  against 
a  tax  sale  thereunder  is  not  required,  as  a  condition  precedent 
to  his  right  of  action,  to  oflFer  to  pay  that  part  of  the  tax  which 
may  be  found  valid;  it  will  be  sufficient  if  this  is  done  when 
a  right  is  asserted  under  the  certificate  of  sale. 

Objection  to  assessment.    A  property  owner  is  not  required  to 

2  appear  before  the  city  council  and  object  to  a  municipal  assess- 
ment for  an  unauthorized  improvement  in  order  that  he  may 
contest  the  validity  of  an  alleged  tax  based  thereon. 
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BstoppeL    The  payment  of  an  installment  of  a  void  assessment 

3  by  one  under  whom  plaintiff  claims  title,  will  not  estop  him 
from  contesting  the  validity  of  the  tax;  nor  will  the  fact  that 
plaintiff's  remote  grantor  took  title  "  subject  to  all  incum- 
brancer of  record''  operate  as  an  estoppel  against  him. 

Deeds:    recitals:    estoppel.    The  recital  in  a  deed  that  it  is  "sub- 

4  ject  to  all  incumbrances  of  record  "  means  subject  to  valid  incum- 
brances, and  the  same  will  not  estop  the  owner  from  questioning 
an  invalid  municipal  assessment. 

Municipal    assessments:    benefits:    laches.    Where    a    municipal 

5  assessment  for  grading  a  street  is  wholly  void,  the  property 
owner  is  not  liable  for  benefits  conferred;  nor  will  delay  in 
suing:  to  quiet  title  against  the  assessment  constitute  a  de- 
fense to  that  action. 

Appeal  from  Woodbury  District  Court, —  Hon.  Gboegb  W. 

Wakefield,  Judge. 

Thursday,  Februaby  9,  1905. 

Suit  in  equity  to  quiet  plaintiflPs  title  to  a  certain  lot 
in  the  city  of  Sioux  Oity,  as  against  defendant's  claim  under 
a  certificate  of  purchase  of  the  same  at  tax  sale.  Defendant 
filed  an  answer  and  cross-bill  asserting  the  validity  of  his 
certificate,  and  making  claim  for  subsequent  taxes  paid  by 
him  on  the  lot.  He  also  asked  that^  if  the  certificate  be 
declared  invalid,  he  be  given  an  equitable  lien  upon  the 
property  for  the  amount  of  the  taxes  paid  by  him.  Plaintiff 
denied  the  validity  of  the  taxes,  and  pleaded  the  illegality 
of  the  certificate  of  purchase.  The  case  was  tried  to  the 
court,  resulting  in  a  decree  for  the  plaintiff,  and  defendant 
appeals. —  Affirmed, 

Shull  &  Famsworth,  for  appellant. 
F.  B.  Robinson,  for  appellee. , 

D^emeb,  J. —  From  the  years  1888  to  1892,  inclusive, 
one  Jandrey  owned  the  lot  above  referred  to.  This  lot 
abutted  upon  Twelfth  street,  in  the  city  of  Sioux  City.     Dur- 
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ing  the  time  that  Jandrey  was  the  owner  thereof,  the  city 
ordered  this  street,  as  well  as  another  abutting  upon  the 
property,  and  also  an  alley  in  the  rear  thereof,  graded  and 
filled,  and  thereafter  assessed  against  the  lot  something  near 
$500,  as  its  proportion  of  the  expense  of  grading  and  filling 
Twelfth  street.  The  taxes  were  made  payable  in  five  in- 
stalments, and  confirmed  as  a  lien  against  the  lot.  Notice 
was  given  as  by  statute  provided  for  proper  street  improve- 
ments, but  Jandrey  did  not  appear  or  make  any  objection  to 
the  work  or  to  the  assessment  An  assessment  of  .$20  was 
also  made  for  grading  the  other  streets.  In  1892  Jandrey 
conveyed  the  lot  to  one  Atwater,  who  took  "  subject  to  all 
special  assessments."  Before  conveying  to  Atwater,  Jandrey 
had  made  a  mortgage  on  the  lot  to  a  trust  company.  The 
trust  company  foreclosed  this  mortgage,  and  became  the  pur- 
chaser at  the  sale.  It  subsequently  quitclaimed  its  interest 
in  the  lot  to  the  Fidelity  Land  Company,  "  subject  to  all  in- 
cumbrances of  record,"  and  the  land  company  conveyed  the 
same  to  Statter.  Statter,  in:  turn,  conveyed  to  the  plaintiff. 
So  that  plaintiff  traces  his  title  through  the  foreclosure  of 
the  mortgage  given  by  Jandrey.  Some  one  paid  two  in- 
stalments of  these  special  assessments,  but  it  does  not  appear 
that  they  were  paid  by  Jandrey,  or  by  any  one  through 
whom  plaintiff  traces  title.  Defendant's  certificate  included 
sidewalk  .taxes  assessed  against  the  property  amounting  to 
$12.90  (  not  including  interest  or  penalty),  and  he  also  paid 
valid  taxes  amounting  to  something  over  $18.  These  taxes  are 
conceded  to  be  valid,  and  plaintiff  alleges  that  on  April  22, 
1903,  which  was  after  defendant's  cross-bill  was  filed,  he 
tendered  the  amount  thereof,  and  that  he  (defendant)  refused 
to  receive  the  same.  He  also  averred  a  readiness  to  pay  the 
same  in  the  answer  filed  by  him  to  the  cross-petition,  offered 
and  tendered  the  same  into  court,  and  thereafter  paid  the 
amount  thereof,  with  interest  and  penalty,  to  the  county 
auditor.  He  also  offered  to  pay  the  costs  of  this  suit  down 
to  the  time  the  tender  was  made.     In  the  decree  rendered 
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by   the   trial   court    he   was   ordered   to   pay   the   costs   in 
accord  with  the  terms  of  his  offer. 

Defendant  concedes  that  the  grading  tax  was  ^nd  is 
invalid,  but  he  relies  upon  various  technical  matters  to  de- 
feat plaintiff's  action.     Among  other  things,  he  says  that,  as 

plaintiff  did  not  offer  to  pay  the  valid  part  of 
AssKSMEN^s:    thc  t^x  at  tho  time  of  or  before  he  brought  his 

quieting    title.        .       ■•  i        i  -i  *  i 

suit,  he  cannot  now  be  heard,  to  question  the 
certificate.  True,  plaintiff  did  not,  when  he  brought  his 
action  and  filed  his  petition,  make  this  offer  or  tender ;  but, 
as  soon  as  defendant  asserted  a  right  under  his  certificate  he 
(plaintiff)  not  only  made  a  tender,  but  expressed  a  readi- 
ness in  his  answer  to  the  cross-petition,  to  pay  whatever 
,  amount  he  should  be  held  liable  for,  and  tendered  the  amount 
of  the  valid  part  of  the  tax  into  court,  as  stated.  This  is 
all  he  was  required  to  do.  Coming  v.  Davis,  44  Iowa,  622 ; 
Parker  v.  Cochran,  64  Iowa,  Y57. 

Again,  it  is  argued  that  plaintiff  is  estopped  from  ques- 
tioning the  certificate  for  the  reason  that  Janarey  made  no 
objection  to  the  tax,  because  the  owner  paid  part  of  the 

installments  thereof  for  the  reason  that  the  con- 
*'  ^I^uehtJ^  ^^J^^^^  were  made/|||bject  to  special  assess- 
ments and  incumbr«M»j  and  lastly  for  the 
reason  that  no  one  objected  thereto  ^ft  inore  than  10  years 
after  the  assessments  were  levied.  There  is  no  showing  that 
Jandrey  had  any  other  notice  of  the  work  done,  or  of  the 
assessment  against  his  property,  than  the  ones  usually  given 
for  street  improvements.  As  the  improvement  was  unau- 
thorized, and  the  tax  invalid  and  void,  he  was  not  bound  to 
appear  before  the  city  council  to  make  objections  thereto. 
Oallaher  v.  Garland,  126  Iowa,  206. 

It  is  not  shown  that  any  one  under  whom  plaintiff 
claims  paid  any  of  the  installments  of  taxes  assessed  against 

the  property.     Hence  there  is  no  estoppel  here. 

Fitzgerald  v,  Sioux  City,  125  Iowa,  396.    Had 

they    done    so,    plaintiff   would    not    be    estopped    thereby. 


A^ 
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Tallant  v.  Burlington,  39  Iowa,  543;  Robinson  v.  Burling- 
ton, 50  Iowa,  240.  This  is  the  holding  everywhere,  as  we 
understand  it. 

Plaintiff  did  not  taie  his  title  subject  to  all  special 
assessments.  The  only  reference  to  the  matter  in  any  of  the 
deeds  in  his  chain  of  title  is  "  subject  to  all  incumbrances 

of  record."     And  this  was  in  the  deed  of  a 
*•  ?TOit24:  remote  grantor,  and,  even  if  binding  upon  him, 

estoppc.  would  not  estop  him  from  questioning  an  in- 
valid and  void  tax.  The  reci^,  "  subject  to  all  incum- 
brances," without  more,  does  not  estop  a  grantee  from  plead- 
ing the  invalidity  of  any  such  incumbrances.  It  means  no 
more  than  "  subject  to  all  valid  incumbrances,"  and  was  intro- 
duced no  doubt  to  avoid  action  for  beach  of  covenant,  express 
or  implied.  As  the  assessment  was  wholly  invalid,  neither 
plaintiff  nor  any  of  his  grantors  was  required  to  bring  action 
to  set  it  aside,  nor  was  he  bound  to  give  notice  of  the  in- 
validity thereof  to  any  one.  Harrison  v.  Sawerwein,  70 
Iowa,  291. 

II.     As  to  defendant's  counterclaim:  It  is  argued  that 
he  is  entitled  to  jecover  the  value  of  the  improvement  on 
the  theory  of  benefits  jA?f erred.     As  the  property  could  not 
6.  Municipal       ^^  madJIablc  for  the  cxpcnsc  of  grading  a 
bcn^tsr*"'    street,  JPS  >  the   attempt   to   make   it   so   was 
laches.  wholly    void,     there     can     be     no     recovery 

for  benefits  conferred;  This  is  fundamental,  requir- 
ing no  citation  of  authority.  As  no  reassessment  could  be 
made,  plaintiff's  laches  in  bringing  suit  should  not  deprive 
him  of  his  remedy.  The  city  had  no  authority  to  assess 
the  property  for  the  expense  of  grading  the  street.  Gal- 
laher  v.  Oa/rland,  supra. 

The  decree  seems  to  be  correct,  and  it  is  afiirmed^ 
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Eloince  Knutson,  bt  al.,  Plaintiffs,  v.  Martha  Vidders, 

ET  AL.,  Defendants.  ' 

Wills:    construction:    interest  of  heirs.    Where  a  husband  and 

1  wife  having  no  children  execute  a  joint  will,  the  husband  trans- 
ferring to  the  wife  the  right  and  authority  over  their  joint 
property,  and  in  case  of  her  survival  a  life  interest  therein 
with  remainder  "  to  be  divided  equally  between  our  lawful 
heirs  on  both  sides,"  the  wife's  heirs  upon  her  death  were 
entitled  to  share  in  one-half  of  the  remaining  property  so  de- 
vised by  him  per  stirpes  and  not  per  capita. 

Estoppel.    Where  heirs  knowingly  accept  the  proceeds  of  an  un- 

2  authorized  sale  of  devised  land  for  full  value,  they  are  there- 
after estopped  from  asserting  an  interest  in  the  land,  in  the 
absence  of  a  showing  that  the  money  was  received  under  either 
a  misat)prehension  of  their  rights  or  an  offer  to  return  the 
same. 

Appeal  from  Wright  District  Court. —  Hon.  S.  M.  Weaver, 

Judge. 

Thursday,  February  9,  1905. 

Action  in  equity  for  partition.  After  hearing  and  de- 
cree, Martha  Vidders  and  other  defendants  upon  whom  no- 
tice had  been  served  by  publication  came  in  and  moved  for 
a  retrial,  and  such  was  had.  The  final  decree  denied  any 
relief  to  such  defendants,  and  they  appeal. —  Affirmed. 

E.  H.  Addison,  for  appellants. 

C.  M.  Nagle,  for  appellees. 

Bishop,  J. —  The  record  is  somewhat  complicated,  but 
therefrom  we  extract  the  following  facts :  Hellick  Quinsland, 
a  resident  of  Wright  county,  died  in  October,  1889,  testate. 
His  wife.  Serene  Quinsland,  alone  survived  him ;  no  children 
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having  been  bom  as  a  result  of  their  marriage.  It  noay  also 
be  noted  that  the  parents  of  both  Hellick  and  Serene  had 
long  since  been  dead.  At  the  time  of  his  death,  Hellick 
Quinsland  was  the  owner  in  fee  of  the  following  described 
lands  in  said  county,  viz. :  The  south  half  of  the  northeast 
quarter  and  the  north  half  of  the  southeast  quarter  of  section 
11,  and  the  northwest  quarter  of  section  12,  all  in  town- 
ship 91,  range  26.  Said  will  was  duly  admitted  to  probate 
in  Wright  county.  In  the  preliminary  provision  of  the  in- 
strument, the  plural  is  used,  thus :  '^  We,  Hellick  Quinsland 
and  Serene  Quinsland,  his  wife,  hereby  make  known  our 
last  will,"  etc.  So,  also,  the  instrument  is  signed  by  both 
husband  and  wife.  The  provision  of  the  will  material  to  the 
instant  controversy  is  as  follows:  "I  hereby  transfer  to  my 
wife,  Serene  Quinsland,  the  right  and  authority  over  our 
jpint  property  whatever  it  may  be,  real  or  personal,  in  case 
she  should  outlive  me,  to  live  on  undivided  property  until 
her  death,  the  property  that  is  left  to  be  divided  equally 
between  our  lawful  heirs  on  both  sides."  Serene  Quinsland, 
the  widow,  niade  in  writing  and  filed  her  election  to  take 
under  the  provisions  of  .the  will.  Thereafter,  and  in  1892, 
heirs  of  Hellick  Quinsland  brought  proceedings  in  the  dis- 
trict court  of  Wri^t  county  for  a  construction  of  the  pro- 
visions of  said  will,  and  thereto  the  widow  and  the  executor 
of  the  estate  were  made  parties  defendant.  Upon  hearing, 
and  in  respect  of  the  title  to  real  estate,  it  was  decreed  that, 
subject  to  the  life  estate  of  the  widow,  the  heirs  of  Hellick 
Quinsland  were  the  owners  in  fee  of  the  undivided  one- 
half  of  said  real  estate;  that  the  widow.  Serene  Quinsland, 
was  the  owner  in  fee  of  the  other  undivided  one-half. 

In  the  year  1894  Serene  Quinsland  sold  and  conveyed 
by  deed,  with  full  covenants  as  to  title  in  fee,  etc.,  the  undi- 
vided one-half  of  all  the  lands  to  one  Folkedahl.  To  secure 
the  payment  of  the  purchase  money,  the  latter  executed  and 
delivered  to  Mrs.  Quinsland  a  mortgage,  covering  the  lands 
conveyed,  for  the  sum  of  $3,200 ;  being  practically  the  full 
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purchase  price.  It  seems  that  judgments  had  been  entered 
against  the  heirs  of  Hellick  Quinsland,  some  or  all,  and  so 
that  in  the  year  1896  Folkedahl  brought  an  action  for  parti- 
tion, making  the  heirs  of  Hellick  only  parties  defendant 
In  said  action  a  decree  was  rendered  making  partition,  and 
setting  apart  to  Folkedahl  a  portion  thereof  specifically  de- 
scribed, and  setting  apart  to  the  heirs  of  Hellick  Quinsland 
the  remaining  portion.  Therein  it  was  al^  decreed  that  the 
mortgage  above  referred  to  should  be  a  lien  only  on  the 
portion  set  apart  to  Folkedahl,  and  the  judgments  referred 
to  should  be  a  lien  only  on  the  portion  set  apart  to  the 
heirs. 

In  January,  1898,  Serene  Quinsland  .died  testate,  and 
her  will  was  duly  admitted  to  probate  in  the  district  court 
of  Wright  county.  The  material  provisions  thereof  will  be 
referred  to  in  the  further  course  of  this  opinion.  The  mort- 
gage executed  by  Folkedahl,  and  the  note  secured  thereby, 
passed  into  the  hands  of  the  executor  of  her  estate.  There- 
after suit  was  brought  thereon  for  judgment  and  to  fore- 
close, and  a  decree  was  entered  and  a  sale  had  under  execu- 
tion. During  the  year  for  redemption,  the  defendant  in 
this  action,  Ole  Thompson,  purchased  the  interest  of  Folke- 
dahl, and  on  April  25,  1900,  he  made  redemption  from  the 
sheriff's  sale,  paying  the  sum  of  $5,533.  In*  April,  1900, 
the  portion  of  the  real  estate  set  apart  to  the  heirs  of  Hellick 
Quinsland  was  sold  at  sheriff's  sale  under  execution  to 
satisfy  judgments  against  them  in  favor  of  the  State  Bank 
of  Jewell. 

The  present  action  was  commenced  in  September,  1898, 

by  Eloince  Knutson,  a  sister  of  Serene  Quinsland ;  making 

all  the  other  heirs  of  both  Hellick  and  Serene  Quinsland  and 

the  said  Folkedahl  parties  defendant.     The  action  is  based 

upon  the  provisions  of  the  will  of  Hellick  Quinsland,  and 

the  prayer  is  for  partition  among  all  the  heirs.     All  of  the 

heirs  of  Serene  Quinsland  being  nonresidents  of  the  State, 

service  of  notice  upon  them  was  had  by  publication.     The 
Vol.  126  IA.--33 
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other  defendants  were  served  with  notice  personally.  The 
latter  only  appeared  to  the  action,  and  issue  was  joined  by 
the  filing  of  answers  and  cross-petitions.  In  the  respective 
cross-petitions  the  defendant  Folkedahl  set  up  the  pripr  pro- 
ceedings, the  conveyance  to  him,  and  asserted  his  ownership 
of  the  lands  set  apart  to  him  by  the  partition  decree.  The 
defendant  heirs  of  Hellick  Quinsland  likewise  pleaded  their 
ownership  of  the  lands  set  apart  to  them  by  such  decree. 
Service  of  notice  on  the  heirs  of  Serene  Quinsland  as  to 
the  cross-petitions  was  also  had  by  publication.  A  hearing 
was  had,  and  on  December  27,  1898,  the  court,  after  ad- 
judging the  defendants  served  by  publication  to  be  in  default, 
entered  a  decree  approving  the  decree  theretofore  entered, 
and  confirming  title  in  the  heirs  of  Hellick  Quinsland  to  the 
lands  set  apart  to  them  by  such  former  decree.  And  on 
January  17,  1899,  the  court  entered  a  further  or  supple- 
mentary decree  confirming  in  Folkedahl  the  title  to  the  lands 
conveyed  to  him  by  Mrs.  Quinsland  as  against  plaintiff  and 
all  codefendanta. 

The  will  of  Serene  Quinsland  provided  for  some  minor 
bequests^  and  then  directed  the  distribution  of  all  the  balance 
of  her  estate  which  amounted  to  about  $3,000,  equally  be- 
tween her  brothers  and  sisters  living,  and  the  children  of 
those  deceased.  On  May  7,  1900,  Martha  Vidders  and  other 
heirs  X  at  law  of  Serene  Quinsland  —  being  the  persons  desig- 
nated in  the  petition  in  this  action  as  the  heirs  at  law  of 
Serene  Quinsland,  and  made  defendants  and  served  by  pub- 
lication as  hereinbefore  stated  —  appeared  in  the  district 
court,  and  in  the  matter  of  the  estate  of  said  Serene  Quins- 
land, in  probate,  and  by  way  of  a  petition  of  intervention 
against  the  executor,  asserted  the  heirship  of  each,  and  that 
together  they  constituted  all  the  heirs  interested  in  said  es- 
tate, and  demanding  that  their  right 'to  participate  in  the 
.  distribution  of  said  estate  be  established.  A  hearing  was 
had,  and  on  June  12,  1900,  an  order  and  decree  was  made 
and  entered  finding  the  interveners  to  be  the  sole  heirs  of 
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Serene  Quinsland,  and  that  each  was  entitled  to  a  per  capita 
share  in  her  estate.  The  executor  was  ordered  to  make  dis- 
tribution accordingly.  It  appears  that  thereafter,  and  be- 
fore final  decree  in  the  instant  action,  distribution  of  the 
assets  of  said  estate  was  made  as  ordered,  and  the  estate 
closed.  On  May  8,  1900,  Martha  Vidders  and  the  other 
heirs  of  Serene  Quinsland,  defendants  in  the  instant  action, 
appeared  therein,  alleging  that  they  had  been  served  ^ith  no- 
tice by  publication  only,  and  moved  the  court  that  the  default 
decrees  entered  against  them  be  set  aside,  and  that  a  retrial 
of  the  action  be  had  respecting  their  several  rights  and  in- 
terests in  the  real  estate  in  question.  The  motion  was  sus- 
tained, and  thereupon  said  defendants  filed  answers  assert- 
ing, in  substance,  that  the  will  of  Hellick  Quinsland  granted 
to  his  widow  a  life  estate  only;  that,  subject  to  such  life 
estate,  the  fee  title  to  the  real  estate  of  which  he  died  seised 
under  said  will  became  vested  in  the  heirs  of  himself  and  his 
widow,  each  taking  a  per  capita  share  thereof;  that  is,  there 
being  seven  heirs  of  Hellick,  and  eighteen  heirs  of  Serene, 
each  took  a  one-twenty-fifth  interest;  further  denying  that 
they  are  bound  by  the  several  decrees  construing  the  will  of 
Hellick  Quinsland  and  granting  partition;  denying  that 
Folkedahl  obtained  any  title  in  fee  under  the  deed  to  him, 
and  denying  that  their  interests  in  the  lands  were  in  any  way 
affected  by  the  proceedings  of  foreclosure  and  sale  under  the 
mortgage  executed  by  him ;  denying  that  the  heirs  of  Heljick 
Quinsland  took  title  under  the  will  in  any  other  portion  than 
a  one-twenty-fifth  interest  in  each.  By  cross-petition,  Ole 
Thompson,  grantee  of  Folkedahl,  and  the  State  Bank  of  Jew- 
ell, were  brought  in  as  defendants,  and  each  answered. 
Among  other  things,  each  pleads  an  estoppel  based  upon  the 
fact  that  the  moneys  in  the  hands  of  the  executor  of  the  estate 
of  Serene  Quinsland,  and  of  which  distribution  was  made  to 
the  cross-petition  plaintiffs,  were  derived  wholly  from  the 
foreclosure  redemption  made  by  said  Ole  Thompson. 

In  the  decree  as  finally  entered,  the  court  finds  the  facts, 
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and  the  proceedings  based  thereon,  to  be  substantially  as  above 
stated  by  ns.  These  further  "findings  of  fact  are  made:  That 
the  sale  of  the  undivided  one-half  interest  in  the  lands  by 
Serene  Quinsland  to  Folkedahl  was  for  the  full  value  of  such 
interest;  that  Ole  Thompson  purchased  said  land  for  full 
value,  and  made  redemption  in  good  faith  in  reliance  upon  the 
title  as  it  appeared  of  record  at  the  time,  and  that  he  was  a 
bona  fide  purchaser  for  value ;  that  the  money  in  the  hands 
of  the  executor  of  the  estate  of  Serene  Quinsland  for  distribu- 
tion was  derived  from  the  proceeds  of  the  foreclosure  redemp- 
tion made  by  Thompson,  grantee  of  Folkedahl ;  and  that  this 
was  known  to  the  complaining  defendants,  heirs  of  Serene 
Quinsland,  at  the  time  they  made  application  for  the  order  of 
distribution  of  said  moneys,  and  when  they  accepted  and  re- 
ceipted for  the  same. 

There  is  no  merit  in  the  contention  of  appellants  that  by 
the  terms  of  the  will  of  Hellick  Quinsland  a  per  capita  distri- 
bution among  the  heirs  of  himself  and  his  wife  was  intended, 

1.  Wills:  con;    The  language  of  the  will  is,  "  to  be  divided 
tercst  of 'hcir8.equally  between  our  lawful  heirs  on  both  sides." 

Here  is  conveyed  the  thought  that  two  parts  were  in  contem- 
plation —  one  to  go  to  the  heirs  of  the  husband,  and  the  other 
to  the/heirs  of  the  wife.  And  this  accords  with  the  true  ety- 
mological significance  of  the  word  "  between."  Webster's 
International  Dictionary.  See  also,  the  following  cases: 
'Ross'  Ex'r  V.  Kiger,  42  W.  Va,  402  (26  S.  E.  193)  ;  Record 
V.  Fields,  155  Mo.  Sup.  314  (55  S.  W.  1021)  ;  Basseti  v. 
Granger,  100  Mass.  348 ;  In  re  Ihrie's  Estate,  162  Pa.  369 
(29  Atl.  Rep.*  Y50).  Moreover,  the  existing  conditions  make 
it  probable  that  the  intent  of  the  parties  was  that  distribution 
should  be  made  per  stirpes,  and  not  per  capita. 

It  is  manifest  from  a  reading  of  the  decreis  that  the  trial 
court  accepted  the  plea  of  estoppel,  and  the  evidence  offered 

in  support  thereof,  as  sufficient  upon  which  to 

2.  Estoppel.         (Jeuy  relief  to  the  complaining  defendants.     Aa 
we  think  the  record  warrants  the  finding  of  facts  made  by  the 
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court,  we  have  no  difficulty  in  reaching  the  conclusion  that 
the  decree  was  right,  and  should  not,  therefore,  be  disturbed. 
Whatever  may  be  said  of  the  things  done  and  the  various  pro- 
ceedings had  prior  to  the  appearance  of  those  who  now  com- 
plain, it  certainly  cannot  be  said  that  they  may  knowingly 
take  of  the  proceeds  of  an  unathorized  sale  made  for  full 
value,  and  then  be  permitted  to  go  behind  the  sale  and  claim 
an  interest  in  the  land  itself.  And  this  especially  in  the  ab- 
sence of  any  claim  that  the  money  was  taken  under  a  misun- 
derstanding of  their  rights,  and  of  an  offer  to  make  return. 
Equity  will  not  tolerate  one  in  taking  positions  thus  incon- 
sistent and  unjust.  Authorities  are  not  needed  to  support 
our  conclusions,  but  see  Deford  v.  Mercer,  24  Iowa,  118; 
Rump  V,  Schwartz,  67  Iowa,  471 ;  Lathrop  v.  Doty,  82  Iowa, 
272 ;  Leathers  v.  Ross,  74  Iowa,  630 ;  Thompson  v.  Simpson, 
128  K  Y.  270  (28  K  E.  Eep.  627). 

It  follows  from  what  we  have  said  that  the  decree  should 
be,  and  it  is,  affirmed. 

Weavbe,  J.,  taking  no  part. 


1*7A       5l7l 

M.  A.  Nugent  v.  The  Cudahy  Packing  Company,  137    i^ 

Appellant. 

Master    and    servant:    negligence    of    master:    evtoence.    Where 

1  plaintiflF,  engaged  in  repairing  in  part  defendant's  building,  was 
injured  in  following  the  negligent  instruction  of  defendant*^ 
superintendent  to  lower  the  same  onto  a  defective  brick  pier 
constructed  by  other  workmen,  the  defendant  was  liable  for 
the  injury  in  the  absence  of  contributory  negligence  or  assump- 
tion of  risk.  Evidence  held  to  show  negligence  on  the  part 
of  the  superintendent  in  directing  the  work. 

Negligence:    instructions.    Where  an  employer  was  liable  for  an 

2  injury  to  a  workman  resulting  from  failure  to  provide  a  proper 
support  onto  which  plaintiflF  was  lowering  a  building,  reference 
in  the  court's  instructions  to  a  failure  to  provide  a  safe  place 

•    to  work,  which  was  exf)lanatory  of  defendant's  duty,  was  not 
misleading. 
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Assumption  of  risk,    A  workman,  under  the  direction  of  the  owner 

3  of  a  building,  engaged  in  lowering  the  same  onto  supports 
constructed  by  others,  does  not  assume  the  risk  incident  to 
the  defective  condition  of  the  supports  of  which  the  owner 
should  have  known. 

Contributory  negligence.    A  carpenter  is  not  presumed  to  have  a* 

4  knowledge  of  the  sufficiency  of  a  brick  pier  to  support  a  build- 
ing onto  which  he  is  lowering  the  same,  and  is  not  guilty  of 
contributory  negligence  in  performing  the  work  under  the 
direction  of  the  superintendent  of  the  owner  of  the  building, 
who  assumes  to  know  and  asserts  its  sufficiency. 

Expert  physician:    privilege:    waiver.    The  fact  that  a  physician, 

5  called  by  defendant  to  examine  plaintiff  immediately  after  his 
injury,  testified  on  plaintiff's  preliminary  examination  as  to 
his  competency  under  Code,  section  4608,  that  he  found  plain- 
tiff in  an  unconscious  condition,  substantially  as  he  had  stated 
in  defendant's  prior  examination,  did  not  amount  to  a  waiver 
of  plaintiff's  right  to  object  that  the  witness  was  within  the 
privilege  of  the  statute,  as  the  preliminary  examination  dis- 
close^ no  new  facts  and  the  same  was  not  affirmative  proof  of 
any  material  fact  for  plaintiff. 

Appeal  from  Woodbury  District  Court, —  Hon.  Wm.  Hutch- 
inson, Judge. 

Thursday,  Februaby  9,  1905. 

Action  to  recover  damages  for  personal  injuries  re- 
ceived by  plaintiff  while  in  defendant's  employ.  Verdict 
and  judgment  for  plaintiff  in  the  sum  of  $1,999- and  costs. 
Def enda'nt  appeals. —  Affirmed. 

M.  L,  Sears,  for  appellant. 

Hubbard'  &  Burgess  and  F.  E.  Oill,  for  appellee. 

McClain,  J. —  At  the  time  of  receiving  the  injury 
complained  of,  plaintiff  was  in  defendant's  employ  as  a 
carpenter,  and  was  in  ehai^  of  workmen  engaged  in  the 
general  business  of  repairing  an  old  building.  The  entire 
work  was  being  done  under  the  supervision  of  one  Casey, 
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who  was  defendant's  general  superintendent  for  the  work. 
The  particular  work  being  done  at  the  time  of  the  accident 
by  plaintiff  and  the  men  under  his  charge  was  that  of  letting 
the  weight  of  the  upper  floors  down  upon  a  post  resting  on  a 
new  brick  pier  which  had  been  constructed  by  other  workmen 
to  support  such  post  and  the  weight  of  the  floors  resting  upon 
it.  During  the  construction  of  the  pier  the  floors  had  been 
raised  and  held  up  by  means  of  jack-screws.  The  pier,  con- 
structed of  brick  and  cement,  had  been  completed  on  Satur- 
day ;  and,  on  Monday  following,  plaintiff  went  with  his  men 
for  the  purpose  of  letting  the  weight  of  the  building  down 
upon  the  pier.  Water  had  accumulated  around  the  pier, 
and  plaintiff,  being  apprehensive  that  the  cement  was  not  suf- 
ficiently set,  tried  some  of  it  with  his  fingers^  and,  finding 
it  still  soft,  consulted  Casey  as  to  what  he  should  do;  ex- 
pressing a  fear  that  the  pier  was  not  solid  enough  to  support 
the  weight  which  was  to  be  put  upon  it.  Casey  expressed 
an  opinion  that  the  cement  in  the  interior  of  the  pier  was 
sufficiently  set,  and  directed  plaintiff  to  proceed  with  the 
work  Thereupon  the  jack-screws  supporting  the  weight  of 
the  floors  above  were  simultaneously  loosened,  so  that  the 
weight  was  thrown  on  the  supporting  post  resting  on  the 
pier.  At  this  time  there  was  a  "  chuck,"  or  creaking  noise, 
and  immediately  afterward  plaintiff  was  struck  by  one  of 
the  pieces  of  the  bridging;  that  is,  one  of  the  short  cross- 
pieces  (a  stick  two  by  four  inches  in' size  and  eighteen  inches 
long)  placed  between  the  joists  to  support  the  flooring.  The 
injuries  complained  of  resulted  from  this  accident. 

The  negligence  alleged  was  that  of  Casey,  the  superin- 
tendent, in  directing  plaintiff  and  those  under  his  charge 
to  remove  the  jackscrews  supporting  the  floors  above,  and 
thereby  causing  the  timbers  in  the  floors  to  settle  and  become 
dangerous  and  unsafe,  and  also  the  negligence  of  defendant 
in  failing  to  furnish  plaintiff  a  reasonably  safe  place  to 
work,  in  that  the  place  for  performance  of  plaintiff's  work 
was  made  dangerous  and  unsafe  by  the  order  of  the  super- 
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intendent.  The  principal  contentions  for  appellant  are  that, 
as  plaintiff  was  engaged  in  the  work  of  repairing,  there  was 
no  obligatiou  on  the  part  of  defendant  to  furnish  him  a  safe 
place  to  work;  that  plaintiff  assumed  the  risk  incident  to 
the  work  being  done ;  and  that  he  was  guilty  of  contributory 
negligence.  With  reference  to  each  of  these  principal  con- 
tentions, complaint  is  made  as  to  the  instructions  of  the  court, 
and  failure  of  the  court  to  direct  a  verdict  for  defendant 
on  motion,  or  to  set  aside  the  verdict  as  without  support 
in  the  evidence.  It  will  not  be  necessary  to  set  out  the 
particular  instructions  or  rulings  complained  of,  for  the 
errors  urged  by  appellant  relate  rather  to  the  theory  on  which 
the  case  was  tried,  than  to  specific  errors  committed,  and 
we  can  satisfactorily  dispose  of  the  case  by  pursuing  the 
method  of  treatment  adopted  by  counsel  for  appellant  in  his 
argument 

I.  It  is  conceded  that  the  pier  was  not  constructed 
under  plaintiff's  direction,  but  by  workmen  composing  a 
separate  force,  and  engaged  in  a  different  department  of  the 

work,  and^  that  if  the  fall  of  the  bridging  was 

1.  Negligence        jjii»«  ^^.i*  j  xi. 

oF  master:  due  to  the  givmg  way  of  the  pier,  and  there  was 
negligence  on  the  part  of  defendant's  super- 
intendent in  directing  plaintiff  to  let  down  the  weight  upon 
it,  then,  omitting  any  question  for  the  present  as  to  the  as- 
sumption of  risk  or  contributory  negligence,  defendant  was 
liable  for  the  injury  to  plaintiff.  It  is  argued  that  the  evi- 
dence shows  the  fall  of  the  piece  of  bridging  to  have  been 
due  to  the  lowering  of  the  floors  above  by  letting  down  the 
jackscrews,  and  not  by  the  giving  way  of  the  pjer.  But  the 
evidence  clearly  tended  to  show  that  it  was  not  until  the 
jackscrews  had  been  completely  let  down,  and  some  of  them 
removed,  so  that  the  weight  rested  entirely  on  the  pier, 
that  there  was  a  sudden  noise,  indicating  that  it  was  giving 
way,  and  that  the  fall  of  the  piece  of  bridging  resulted  from 
the  settling  of  the  post,  due  to  this  giving  way  of  the  pier.  It 
was  for  the  jury  to  say  what  was  the  cause  of  the  falling 
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of  this  piece  of  bridging,  -  and  whether  it  was  the  proximate 
result  of  the  giving  way  of  the  pier,  due  to  the  negligent 
order  of  Casey  to  let  the  weight  down  upon  it  before  the 
cement  had  sufficiently  hardened  to  support  the  weight. 
There  was  evidence  tending  to  show  that,  as  Casey  should 
have  knovTn,  the  cement  in  this  pier  would  not  become  suffi- 
ciently fixed  in  two  days  to  justify  the  throwipg  of  the 
weight  of  the  floors  upon  it;  that  it  would  continue  to  harden 
for  a  long  time ;  and  that  it  would  not  become  strong  enough 
to  support  such  a  weight  in  less  than  from  five  to  ten  days. 
Therefore,  without  regard  to  any  question  of  the  duty  of  de- 
fendant to  furnish  plaintifl  a  safe  place  to  work,  there  was  a 
direct  showing  of  negligence  on  the  part  of  Casey,  as  de- 
fendant's superintendent,  in  directing  an  act  to  be  done  which 
proximately  caused  the  accident  of  which  plaintiflF  complains ;. 
and  it  was  substantially  on  this  theory  that  the  case  was 
submitted  to  the  jury. 

It  is  true-  that  the  court,  in  an  instruction,  refers  to 
the  duty  of  defendant  to  provide  its  employes  with  a  reason- 
ably safe  place  to  work ;  but  that  language  is  used  as  explain- 
ing Casey's  duty  in  regard  to  the  sufficiency 

^*  hSractioM.'     ^f  ^^^  P^^^?  ^^^  ^^®  J^^  could  not  have  been 

misled  in  this  respect  Certainly,  if  the  place 
where  plaintiff  was  properly  standing  in  the  discharge  of 
his  duty  was  rendered  unsafe  by  negligently  allowing  the 
weight  of  the  floors  above  to  come  upon  this  pier,  which  was 
not  sufficiently  strong  to  support  such  weight,  then  defendant 
was  liable,  in  the  absence  of  any  assumption  of  risk  or 
contributory  negligence  on  plaintiff's  part;  and  it  is  quite 
immaterial  whether  this  liability  was  described  as  failure 
to  provide  a  sufficient  support  for  the  weight,  or  as  failure 
to  supply  a  reasonably  safe  place  for  plaintiff  to  work. 

II.  Counsel  for  appellant  invokes  the  rule  that  a  work- 
man engaged  in  work  inherently  hazardous  assumes  the  risk, 
and  cannot  recover  for  injury  resulting  from  the  very  defect 
which  he  is  employed  to  repair,  and  relies  on  the  case  of 
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WaMqidst  v.  Maple  drove  Coal  &  Mining  Co.,  116  Iowa, 
„   ^  720,  and  cases  therein  cited.     But  it  was  not 

8.  Assumption  ' 

OF  RISK.  ^0  danger  of  the  falling  of  the  piece  of  bridg- 

ing that  plaintiff  was  engaged  in  obviating,  and  it  does  not 
appear  from  the  evidence  that  the  piece  of  bridging  would 
have  fallen,  had  not  the  weight  of  the  floors  above  been  thrown 
on  the  pier  before  it  was  sufficiently  strong  to  support  such 
weight;  and,  as  has  been  indicated,  plaintiff  had  no  re- 
sponsibility with  reference  to  the  pier.  He  may  have  as- 
sumed the  risk  incident  to  raising  the  floors  on  jackscrews 
and  letting  them  down  again  untij  their  weight  should  be 
supported  by  the  pier;  but  there  is  nothing  to  charge  him 
with  the  assumptioii  of  risk  as  to  its  sufficiency,  or  any 
danger  accompanying  its  giving  way.  As  above  stated,  the 
evidence  tends  to  show  that  it  was  the  giving  way  of  the  pier, 
and  not  the  lowering  of  the  floors  by  letting  down  the  jack- 
screws,  that  caused  the  piece  of  bridging  to  fall. 

III.  The  act  of  the  plaintiff  in  proceeding  with  the 
work  of  letting  down  the  weight,  of  the  floors  above  on  the 
pier,  with  knowledge  that  the  cement  was  stiU  soft,  is  relied 

upon  as  constituting  contributory  negligence  on 
4.  CoNTKiBUToiY  plaiutiff's  part     But  plaintiff  was  a  carpenter, 

only,  and  not  presumed  to  have  knowledge  as  to 
the  sufficiency  of  the  pier,  depending  upon  how  soon  the 
cement  would  become  sufficiently  strong  to  support  the  weight 
thrown  upon  it.  Casey  assumed  to  know  that  the  cement  in 
the  interior  of  the  pier  was  sufficiently  set,  so  that  it  would 
support  this  weight.  Plaintiff  was  clearly  justified  in  relying 
on  Casey's  judgment  in  this  matter,  and  was  not  guilty  of 
contributory  n^ligence  in  proceeding  with  the  work  after 
the  assurance  of  Casey  that  it  would  be  safe  to  do  so.  In 
this  connection  a  further  argument  of  counsel  for  appellant 
may  be  noticed.  He  insists  that  plaintiff  had  reason  to  know 
that  the  bridging  was  loose,  and  in  a  condition  threatening 
danger  to  him,  before  the  accident  happened,  and  that  he 
was  guilty  of  contributory  negligence,  at  any  rate,  as  to  any 
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risk  incident  to  the  condition  of  the  bridging.  But  as  to  .this 
matter  the  testimony  is  in  conflict,  and  it  was  for  the  jury 
to  say  whether  there  was  a  dangerous  condition,  known  to 
plaintiff,  of  which  he  should  have  been  awaxe,  which  contrib- 
uted to  the  accident.  We  cannot  say,  as  a  matter  of  law, 
under  the  evidence,  that  the  accident  was  due  to  a  danger 
which  plaintiff  knew  or  should  have  known  to  exist.^ 

IV.  One  ruling  on  the  admission  of  evidence  remains 
to  be  noticed.  A  physician  who  visited  plaintiff  immediately 
after  the  accident  was  put  upon  the  stand  by'defendant,  and 

testified  that  he  was  called  by  the  defendant 

6«  Expert  yirV"  ^ 

siciam:  priv-  to  cxamiuc  the  plaintiff  when  he  was  hurt,  and 
*  that  he  found  him  lying  on  a  table,  seemingly 
unconscious.  Counsel  for  plaintiff  then  asked  permission  to 
interrogate  the  witness  for  the  purpose  of  laying  a  founda- 
tion on  which  to  object  to  his  giving  testimony  as  to  the  ex- 
amination which  he  made  of  the  plaintiff.  In  the  course  of 
preliminary  questions  with  reference  to  his  employment  by 
defendant,  the  witness  was  allowed,  over  defendant's  objec- 
tion, to  say  that,  during  a  considerable,  portion  of  the  time 
during  which  the  examination  was  made,  plaintiff  was  uncon- 
scious. Counsel  for  plaintiff  then  objected  that  the  witness 
was  incompetent  to  testify  as  to  the  result  of  his  examination, 
as  such  testimony  would  be  within  the  privilege  provided  for 
by  Code,  section  4608.  Counsel  for  defendant  insisted  that 
as  the  witness  had  already  testified,  in  answer  to  the  prelim- 
inary questions  propounded  by  plaintiff's  counsel,  that  plain- 
tiff was  unconscious  when  the  examination  was  made,  plaintiff 
had  waived  the  objection  to  the  competency  of  the  testi- 
mony of  the  witness,  and  asked  to  be  allowed  to  interrogate, 
him  further;  but  the  court  sustained  plaintiff's  objection 
to  further  testimony  by  the  witness  as  to  plaintiff's  condition. 
As  to  this,  complaint  is  made.  In  the  first  place,  the  fact 
that  plaintiff  was  unconscious  was  disclosed  by  the  witness' 
testimony  in  response  to  the  questions  first  proposed  by  the 
defendant,  and  what  was  said  in  response  to  the  preliminary 
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questions  asked  by  counsel  for  plaintiflf  practically  went  no 
further.  In  the  second  place,  what  was  said  as  to  the  con-* 
dition  of  plaintiff  seems  to  have  been  called  out  for  the  pur- 
pose of  determining  whether  plaintiff  had  consciously  ac- 
cepted the  witness  as  his  physician.  Whether  or  not  this 
was  material,  we  need  not  decide,  for  what  the  witness  said 
in  answer^ to  the  preliminary  questions  could  not  be  regarded 
as  affirmative  evidence  of  a  material  fact  on  plaintiff's  behalf, 
and  therefore  was  not  a  waiver  of  plaintiff's  objection  to 
the  witness'  further  testimony  as  to  the  plaintiff's  condition. 
The  ruling  of  the  court  could  not  possibly  have  prejudiced  the 
defendant^  and  cannot,  therefore,  be  made  a  ground  for  re- 
versal. 

The  judgment  of  the  trial  court  is  affirmed. 


126    524 

126:6241  Matc  Scott  as  Administratrix  of  the  Estate  of  Habvey 

,    D.   Scott,   Deceased,  Appellee,   v.   The   Iowa   Tele- 
phone Company,  Appellant. 

* 

Telephones:    negligence  of  fellow  servant:    evidence.    In  an  ac- 

1  tion  for  the  death  of  an  employe  of  a  telephone  company 
caused  by  his  coming  in  contact  with  a  wire  charged  with  elec- 
tricity, through  the  negligence  of  a  fellow  servant  sent  to  re- 
pair the  wire,  the  evidence  is  reviewed  and  held  to  sustain  a 
finding  that  the  fellow  servant  was  incompetent  and  tliat  de- 
fendant had  knowledge  thereof. 

Negligence:    incompetency  of  fe^Ilow  servant:    liability  of  mas- 

2  TER.  An  employer  in  dealing  with  highly  charged  electric 
wires,  is  held  to  great  care  in  protecting  his  servants  from  in- 
jury therefrom,  and  is  not  excused  from  responsibility  for  the 
death  of  a  servant  caused  by  the  negligence  of  an  inexperienced 
fellow  servant  to  whom  he  had  intrusted  the  work  of  repairing 
a  defective  live  wire,  by  the  mere  fact  that  he  did  not  know 
of  such  servant's  incompetency. 

Assumption  of  risk.    A  servant  does  not  assume  the  risk  arising 

3  from  the  negligence  of  the  master  in  employing  an  incompe- 
tent fellow  workman. 
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Appeal  from  Woodbury  District  Court. —  Hon.  Wm.  Hutch- 
inson, Judge. 

Thuesday,  February  9,  1905. 

The  opinion  states  the  case. —  AffirmecL 

A.  Van  Wagenen,  for  appellant. 
HaUwrn  &  Hunger,  for  appellee. 

Weaver,  J. —  Henry  D.  Scott  was  in  the  employ  of  the 
Iowa  Telephone  Company  at  Sioux  City,  Iowa.  He  had  had 
some  experience  with  handling  and  caring  for  telephone  wires 
carrying  electric  currents  of  comparatively  slight  force,  but 
does  not  appear  to  have  been  familiar  with  work  in  connection 
with  more  powerful  currents.  On  May  23,  1903,  one  of  the 
wires  in  the  appellant's  system  on  Myrtle  street  in  said  city 
had  become  broken,  and  fell  across  a  heavily  charged  electric 
light  wire.  The  free  end  of  the  broken  strand  hung  down 
near  the  ground,  and  created  a  manifest  source  of  peril  to 
persons  using  the  street.  On  Scott's  passing  near  the  place, 
some  one  called  his  attention  to  the  broken  wire,  and  he  pro- 
ceeded, as  was  his  duty,  to  repair  the  break,  or  at  least  secure 
the  free  end  of  the  wire.  About  this  time  it  would  seem 
that  some  one  had  reported  the  break  to  the  defendant's 
office,  and  the  agent  in  charge  sent  one  Ingledue,  a  young 
m^n  in  the  company's  employ,  to  remedy  the  trouble.  As 
Ingledue  came  up,  Scott  had  obtained  a  piece  of  dry  rope, 
which  is  a  nonconductor,  and  wound  it  about  the  broken 
wire,  for  the  purpose,  evidently,  of  pulling  it  away  from 
its  contact  with  the  electric  light  wire,  and  thus  render  it 
harmless.  Just  the  course  of  action  then  pursued  by  Scott 
and  Ingledue  is  a  matter  of  considerable  dispute  botweon  the 
witnesses.  The  evidence  on  part  of  plaintiff  tended  to  show 
that  Scott  had  begun  to  pull  upon  the  rope,  when  Ingledue 
stepped  in,  and  attempted  to  cut  the  wire  with  a  pair  of 
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Etippers  held  in  his  hand.  As  soon  as  the  nippers  touched  the 
wire  Ingledue  received  an  electric  shock  causing  him  to  fall 
and  jerk  the  wire  against  the  person  of  Scott^  who  thus  re- 
ceived a  fatal  stroke.  It  was  the  claim  of  defendant  that 
Scott,  hy  his  own  carelessness  or  misfortune,  had  already  come 
in  contact  with  the  wire,  and  called  to  Ingledue  to  cut  it 
and  rielease  him,  and  that  it  was  only  upon  such  call  that 
the  latter  made  use  of  the  nippers.  This  conflict  of  testimony 
was  fairly  submitted  to  the  jury,  which  found  against  the  de- 
defendant,  and  we  must  accept  the  plaintiffs  version  as  the 
correct  one.  For  damages  thus  accruing  the  administratrix 
of  Scott's  estate  brings  this  action.  The  petition  charges  de- 
fendant with  negligence  in  several  particulars,  all  of  which 
were  by  the  trial  court  withdrawn  from  the  consideration 
of  the  jury,  except  the  allegation  that  Ingledue  was  a  young, 
inexperienced,  and  incompetent  person  for  such  work  as  he 
was  sent  to  perform  on  the  occasion  in  question,  and  that 
defendant  did  not  use  due  or  reasonable  care  in  placing  such 
work  in  his  hands,  and  that  by  reason  of  his  incompetence  and 
lack  of  reasonable  skill  the  live  wire  had  been  brought  against 
the  person  of  Scott,  causing  his  death.  There  was  a  verdict 
for  plaintiff  in  the  sum  of  $7,000,  and  from  the  judgment 
entered  thereon  the  defendant  has  appealed. 

The  five  different  ^reasons  assigned  by  appellant  for  a 
reversal  of  the  judgment  of  the  district  court  may  be  em- 
bodied in  the  one  proposition  that  the  evidence  is  not  suffi- 
cient to  sustain  the  verdict.     It  is  said  that 
OF  FELLOW      there  is  no  showing  of  Inffledue's  lack  of  quali- 

servant:  o  o  X 

evidence.  ficatiou  for  the  work  he  was  sent  to  perform. 
But  this  is  not  correct.  Experienced  witnesses  testified 
without  objection  that  they  knew  him  well,  knew  his  experi- 
ence and  capacity,  and  that  he  was  not  competent  for  work 
of  this  nature.  This  estimate  is  confirmed  bv  the  further 
showing  that  Ingledue  was  at  this  time  only  20  years  old, 
and,  while  he  had  been  in  the  service  of  defendant  for  a  con- 
siderable period,  his  work  was  principally  in  the  office,  and 
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not  of  a  kind  to  fit  him  especially  for  dealing  with  broken 
and  dangerous  wires.  Nor  can  the  defendant  be  excused 
from  liability  on  the  plea  suggested  by  counsel  that  it  does 
not  appear  that  defendant  had  notice  of  his  incompetency. 
In  the  first  place,  he  had  been  for  several  years  in  the  com- 
pany's service,  and  it  had  ample  opportimity  to  know  his 
qualifications. 

Moreover,  the  defendant,  in  dealing  with  highly  charged 
electric  wires  was  making  use  of  the  most  subtle  and  danger- 
ous power  known  to  mankind,  and  was  bound  to  exercise 
2  Negucence-    corresponding  care  to  avoid  bringing  destruction 
of^^fdlow^*^^  to  its  servants  whose  duties  brought  them  within 
b?Hty°o'f  nfas-  the  zone  of  danger.     True,  he  who  undertakes 
^^^'  service  of  this  kind  assumes  such  risks  as  are 

naturally  and  necessarily  incident  thereto ;  but  in  this  as  all 
other  employments  the  master  undertakes  to  use  all  reasonable 
care  to  provide  a  safe  place  to  work,  and  to  furnish  a  sufficient 
number  of  competent  employ(*s  to  properly  and  safely  execute 
the  work  in  hand.  In  handling  electricity,  or  in  exposing 
men  to  its  currents  reasonable  care  is  great  care ;  and  if  the 
master,  by  placing  responsibility  upon  inexperienced  and 
untried  persons,  brings  injury  or  death  to  his  employes,  the 
mere  fact  that  he  did  not  know  of  such  person's  incompetence 
will  not  relieve  him  from  liability. 

Failure  of  the  master  to  do  his  duty  in  this  respect  is 
not  a  risk  which  the  servant  assumes.  In  the  case  before  us 
there  is  no  claim  that  defendant  employed  Ingledue  as  an 

experienced  electrician,  or  that  it  supposed  or 
'*  oJ^  Rfs"/^**     believed  him  to  have  any  experience  except  such 

as  he  had  obtained  in  its  service.  Of  that  sejr- 
ice  it  was  well  advised,  and,  if  he  was  incompetent,  it  must 
be  charged  with  notice  of  the  fact.  The  cases  cited  by  counsel, 
where  a  single  act  of  negligence  is  held  not  to  be  notice  to 
the  master  'of  the  servant's  unfitness  for  his  position,  are  not 
in  point.  It  is  not  claimed  here  that  Ingledue  was  unfit  for 
the  work  because  of  hal^its  of  negligence,  but  because  he  had 
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* 

not  yet  had  the  experience  and  training  to  render  him  com- 
petent for  such  service,  and  of  this  there  was  ample  evidence 
to  sustain  the  plaintiff's  contention. 

We  shall  not  go  into  a  review  of  the  controversy  between 
witnesses  as  to  what  occurred  between  Scott  and  Ingledue,  to 
which  we  have  already  made  reference.  It  is  enough  to  say 
that,  if  the  jury  believed  the  plaintiff's  witnesses,  as  it  had 
the  right  to  do,  it  was  justified  in  finding  that  the  catastrophe 
occurred  substantially  as  charged  in  the  petition.  It  was  also 
shown  that  the  nippers  made  use  of  by  Ingledue  were  but 
slightly  insulated,  and  that  no  prudent  person  of  experience 
would  use  them  upon  a  wire  carrying  a  dangerous  current 
It  was  conceded  upon  the  trial  that  upon  the  report  of  the 
broken  wire  reaching  the  defendant's  office  the  linemen 
usually  sent  oirt  upon  such  service  were  not  at  hand,  and  the 
wire  chief  directed  Ingledue  to  go.  If,  then,  Ingledue  was 
incompetent,  and  defendant  was  chargeable  with  notice  of 
the  fact,  and  the  latter,  by  his. lack  of  ordinary  experience, 
brought  the  deadly  wire  in  contact  with  Scott's  person  without 
fault  on  his  part  (and  of  all  this  there  was  evidence),  the. 
plaintiff  was  entitled  to  recover.  Such  is  the  verdict  of  th^ 
jury,  and  we  cannot  disturb  it» 

The  judgment  of  the  district  court  is  afp,rmed. 
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127  6261  Sale  of  land:    rescission  of  contract.    Where  time  is  of  the  essence 

1     of  a  contract  to  convey  land,  plaintiff,  to  establish  liis  right  to 

rescind  for  defendant's  default,  must  prove  that  he  was  ready, 
able,  and  willing  to  perform  his  part  and  made  substantial 
tender  of  performance  on  the  date  specified. 

Rescission    of    contract:    tender.    Where    defendants    were    not 
ui     4^  ^    ready,  able,  and  willing  to  perform  their  contract  for  the  con- 

ui     572|  veyance  of  land  at  the  time  specified,  and  plaintiff  tendered  a 

draft  for  the  amount  of  a  cash  payment  to  which  no  objection 
was  made,  and  nothing  was  said  regarding  a  mortgage  to  be 
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given  for  deferred  payments,  such  tender  was  sufficient  to  sup- 
port plaintiff's  suit  to  rescind. 

Rescission.    Where  defendants,  having  only  an  option  to  purchase, 

3  land,  agreed  to  convey  it  at  a  specified  time  under  a  contract 
of  which  time  was  the  essence,  and  they  were  unable  to  pro- 
cure title  on  that  date,  such  breach  of  the  contract  entitled 
their  purchaser  to  rescind. 

Rescission:    curing  defective  title.    A  contract  providing  that  ven- 

4  dors  shall  have  a  reasonable  time  after  tender  of  an  abstract 
to  remedy  defects  in  the  title,  does  not  contemplate  a  complete 
absence  of  title  and  delay  for  the  purpose  of  procuring  the 
same. 

Rescission:    tender  of  performance.    Where  plaintiff,  under  a  con- 

5  tract  to  purchase  real  estate,  knew  that  defendants  had  no  title 
on  the  date  specified  for  performance  and  that  they  were  un- 
able to  perform,  it  was  necessary  for  him  before  rescind- 
ing to  make  a  technical  tender  of  performance,  provjded  he 
was  ready,  able,  and  willing  to  perform  had  defendants  been 
able  to  do  so. 

Appeal  from  Woodbury  District  Court. —  Hon.  George  W. 

Wakefield,  Judge. 

Friday,  February  10,  1905. 

Action  commenced  at  law  to  recover  $2,000,  paid  by 
plaintiff  to  defendants  on  a  contract  of  defendants  to  convey 
certain  land  to  the  plaintiff,  which  it  is  alleged  defendants 
were  unable  to  convey  at  the  time  specified  in  the  contract, 
wherenpon  plaintiff  rescinded  the  contract,  and  demanded  the 
return  of  the  payment  already  made.  Defendants  relied 
upon  failure  of  plaintiff  to  tender  performance  of  the  contract 
at  the  time  specified,  and  alleged  their  own  readiness  and 
ability  to  perform,  and  asked  that  either  the  contract  be 
specifically  enforced  as  against  plaintiff,  or  that  they  have 
damages  for  its  breach.  The  case  was,  by  consent  of  parties, 
'  tried  in  equity,  and  a  decree  was  rendered  for  plaintiff  for 
the  return  of  the  money  paid  by  him,  with  interest.  De- 
fendants' counterclaim  was  dismissed.     Defendants  appeal.* 

•—  Affirmed, 

Vol.  126  Ia.— 34 
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Henderson  &  Frihourg,  for  appellants. 

J.  A.  Penich,  Stuart  &  Siiuirt,  and  Charles  A,  Dickson, 
for  appellee. 

McClain,  J. —  The  contract  of  defendants  to  convey 
certapi  specified  land  in  Missouri  to  the  plaintiff,  then  a 
resident  of  Iowa,  •was  made  on  the  10th  of  September,  1902, 
defendants  purporting  to  act,  however,  as  agents  of  an  un- 
disclosed principal,  and  subject  to  the  owner's  approval.  By 
its  terms  $2,000  cash  was  to  be  paid  on  the  execution  of  the 
contract,  and  the  receipt  of  that  amount  was  acknowledged. 
It  was  provided  that  on  February  1,  1903,  the  plaintiff  should 
make  a  further  payment  of  $3,100,  assume  a  mortgage  of 
$2,400,  and  give  a  mortgage  back  for  the  balance  of  the 
purchase  price  ($4,500)  ;  and  that  the  defendants  should 
convey,  or  cause  to  be  conveyed,  the  tract  of  land  described, 
to  the  plaintiff,  furnishing  him  "  an  abstract  of  title,  showing 
from  them,  or  from  whom  the  deed  is  to  come,  a  good  mer- 
chantable title."  The  plaintiff  was  also  to  have  ten  days 
in  which  to  examine  the  title  and  return  the  same  to  the 
defendants,  together  with  his  objections,  which  the  defendants 
should  have  a  reasonable  time  thereafter  to  cure,  the  nature 
and  kind  of  objections  to  be  taken  into  consideration  in  the 
length  of  time  to  be  given  to  the  defendants  for  curing  and 
remedying  the  same.  It  was  also  provided  that  possession 
was  to  be  given  to  the  plaintiff  on  the  Ist  day  of  February, 
1903. 

It  is  conceded  that  by  the  terms  of  4he  contract  the  time 
of  performance  was  of  its  essence,  and  therefore  plaintiff,  in 
order  to  establish  his  right  to  rescind  for  failure  of  defend- 
ants to  perform  on  the  date  specified,  must 
^'  coNixACTs.  **'  show  that  on  that  date  he  was  ready,   able, 

and  willing  to  perform  on  his  part,  and  made 
a  substantial  tender  of  performance,  and  that  defendants 
refused  or  were  unable  on  that  date  to  substantially  perform 


I 
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the  contract  on  their  part.  Davis  v.  Stevens,  3  Iowa,  158; 
Iowa  Railroad  Land  Co,  v,  Michel,  41  Iowa,  402 ;  Johnson  v. 
Thornton,  54  Iowa,  144;  Pomeroy,  Specific  Performance, 
section  340. 

The  place  fixed  for  the  performance  of  the  contract  was 
at  the  oflBce  of  defendants  in  Kansas  City,  and  as  the  1st  of 
February,  the  date  of  performance  named  in  the  contract, 
fell  on  Sunday,  plaintiff  appeared  there  on  Saturday,  having 
with  him  a  draft  for  $3,100,  the  amount  of  the  cash  payment 
to  be  made  on  that  date,  and  professed  to  be  ready  to  carry 
out  the  contract.  He  had  already  learned,  howeter,  that 
the  land  belonged  to  one  Mrs.  Gaines,  for  whom  her  husband 
seemed  to  be  acting  as  agent;  and  during  the  day  plaintiff 
sought  out  Mr.  Gaines  for  the  purpose  of  i^egotiating  with 
him  for  the  purchase  of  such  feed  as  there  might  be  on  the 
farm.  Gaines,  however,  declared  that  he  and  his  wife  would 
not  surrender  possession  of  the  premises  nor  execute  a  deed 
thereto  until  March  1st,  whereupon  plaintiff  took  Gaines  with 
him  to  defendants'  office  for  the  purpose  of  having  the  situa- 
tion as  to  the  title  and  right  of  possession  of  the  farm  cleared 
up.  After  a  private  interview  with  Gaines,  one  of  the  de- 
fendants admitted  that  he  vras  not  ready  to  make  or  secure 
a  deed  at  once.  There  were  further  negotiations 'between 
Oie  parties,  and  it  appeared  by  a  preponderance  of  the.evi- 
dence  that  plaintiff  still  professed  on  the  2d  of  February, 
at  defendants'  office,  to  be  able  and  willing  to  carry  out  the 
contract  on  his  part,  provided  defendants  were  ready  to  per- 
form  on  their  part. 

As  to  the  sufficiency  of  plaintiff's  offer  of  performance, 
defendants  claim  that  a  cash  tender  of  payment  was  not  made, 
and  that  no  mortgage  for  the  deferred  payment  was  offered 

by  plaintiff.     But  it  is  sufficient  answer  to  these 

2.  Rkscisston   o*,.,  ,         11.1  1.1 

contiact:       objections  to  say  that  defendants  did  not  express 

any  objection  to  the  acceptance  of  the   draft 

which  plaintiff  had  in  his  possession  and  exhibited  to  them, 

nor  did  they  make  any  inquiry  as  to  whether  plaintiff  was 
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ready  to  execute  the  mortgage.  In  fact^  nothing  'wtatever 
was  said  about  the  execution  of  the  mortgage  on  either  side. 
The  whole  difficulty  between  the  parties  was  as  to  whether 
defendants  were  ready  and  able  to  carry  out  the  contract  on 
their  part  if  plaintiff  should  perform  his  obligations;  and 
it  became  dear  to  the  plaintiff  on  the  31st  of  January,  and 
continued  to  be  evident  until  the  evening  of  the  2d  of  Feb- 
ruary, when  his  last  interview  witli  defendants  ended,  that 
defendants  were  not  able  to  make  conveyance  or  to  give  pos- 
session at  that  time. 

The  facts  about  defendants'  ability  to  make  title  and 
transfer  possession  are  substantially  these :  Prior  to  the  exe- 
cution of  the  contract,  with  plaintiff,  defendants  had  made 
a  contract  with  Mr.  and  Mrs.  Gaines,  by  which,  in  considera- 
tion of  a  cash  payment  and  a  promise  to  pay  the  balance 
of  the  purchase  price  on  or  before  March  1,  1903,  Gaines 
and  his  wife  agreed  to  convey  the  property  and  give  possession 
thereof  to  these  defendants  on  or  before  that  date.  Some 
point  is  made  as  to  the  effect  of  the  stipulation  that  the  deed 
would  be  made  and  possession  given  "  on  or  before  March 
1st,"  and  it  seems  to  be  claimed  for  defendants  that  they 
were  entitled  to  the  possession  and  the  deed  on  February  1st, . 
should  they  demand  it^  and  pay  the  balance  of  the  purchase 
price.  But  there  is  nothing  in  the  contract  to  justify  such  a 
construction.  It  was  not  stipulated  that  Gaines  and  wife 
would  surrender  possession  to  defendants  before  March  1st, 
if  demanded,  and  the  balance  of  the  purchase  money  paid. 
And,  plainly,  defendants  were  not  in  a  situation  to  compel 
performance  of  the  contract  until  March  Ist^  It  appears, 
therefore,  that  defendants  had  agreed  in  a  contract,  in  which 
time  was  the  essence,  that  on  the  1st  day  of  February  they 
would  transfer  possession,  and  make!  or  cause  to  be  made 
a  deed  which  would  convey  complete  and  absolute  title  to 
the  plaintiff,  while  on  that  date  they  had  simply  an  executory 
contract  for  the  purchase  of  the  land  from  Gaines  and  his 
wife,  under  which  they  were  not  entitled  to  possession  and 
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a  deed  until  one  month  later ;  and,  furthermore,  it  was  made 
known  to  both  the  plaintiff  and  the  defendants  on  January 
•31st  that  Gaines  and  his  wife  would  refuse  to  surrender  pos- 
session or  make  a  deed  until  the  1st  of  March.  The  de- 
fendants were  not  ready  and  able  to  carry  out  their  contract 
with  plaintiff  either  on  the  31st  day  of  January  or  on  the  2d 
day  of  February,  and  plaintiff  was  not  bound  to  go  further 
than  he  did  go  in  making  a  tender  of  the  money  or  offering 
to  execute  and  deliver  the  mortgage  for  the  deferred  payment. 
Counsel  for  defendants  rely  on  evidence  tending  to  show 
that  plaintiff  on  the  2d  day  of  February  was  not  willing  and 
ready  in  good  faith  to  carry  out  the  contract 'on  his  part, 

but  was  seeking  to  secure  a  technical  advantage,' 
and  that  he  refused  to  allow  to  defendants  any 
opportunity  to  arrange  with  Gaines  and  his  wife  for  transfer 
of  title  and  possession,  and  that  when  defendants  offered  to 
secure  title  and  possession  for  him,  and  professed  their  confi- 
dence in  their  ability  to  do  so,  he  told  them  that  it  was  too 
late.  But  they  did  not  pretend  that  they  could  give  title  and 
possession  on  that  day,  nor  that  there  was  any  reasonable 
ground  for  belief  that  such  transfer  could  be  secured  until 
March  1st  Plaintiff  was  justified  in  declaring  that  it  was 
too  late  to  consider  any  further  offers  or  proposals  in  view 
of  the  confessed  inability  of  the  defendants  to  carry  out  the 
strict  terms  of  the  contract  on  their  part.  < 

It  is  also  ui^ed  that  by  the  contract  defendants  were  to 
have  a  reasonable  time  after  the  abstract  was  tendered  to  the 
plaintiff  to  cure  any  defects  therein  for  the  purpose  of  show- 
ing a  perfect  title  in  the  defendants,  and  that, 
**  cjurin^'^dcfec-  if  objcction   had  been  properly   made  to  the 

defects  in  the  title,  the  defendants  could,  within 
a  reasonable  time,  have  remedied  them  by  securing  title  and 
possession  from  Gaines  and  his  wife.  But  the  stipulation 
in  the  contract  with  reference  to  the  defects  in  title  which 
should  appear  by  the  abstract  was  clearly  not  intended  to 
refer  to  a  complete  absence  of  title  on  the  part  of  the  de- 
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fendants  and  an  entire  inability  on  their  part  to  carry  out 
the  contract. 

Counsel  say  that  by  the  law  of  Missouri  defendants,  un- 
der the  contract  with  Gaines  and  wife,  "  had  a  title  which 
was  only  diefective  in  that  conveyance  had  not  yet  been  made." 

But  this  is  evidently  an  after-thought     It  was 
tender  of  per-   uot  an  cquitablc  title,  or  a  right  to  acquire  title, 

which  defendants  agreed  should  be  transferred 
to  the  plaintiff  on  the  1st  of  February,  but  a  full  and  com- 
plete legal  title  to  the  premises.  If  defendants  had  in  fact 
at  that  time  had  such  title,  but  for  some  technical  reason  the 
abstract  failed  to  show  it,  Ihey  no  doubt  would  have  been 
entitled  under  their  contract  to  a  reasonable  time  in  which 
to  perfect  the  abstract.  But  in  fact  they  did  not  have  title, 
either  apparent  or  real.  They  had  merely  a  contract,  by 
which,  on  the  1st  of  March  they  might  acquire  title  on  the 
payment  of  the  balance  of  the  purchase  price  of  the  propertv 
a  very  small  part  of  which  had  been  paid  by  way  of  advan<;e 
payment  when  their  contract  with  Gaines  and  wife  was  made. 
In  short,"  their  equitable  interest  in  the  property  on  the  Ist 
of  February  was  to  the  extent  of  an  advance  payment  of 
$500  out  of  a  total  of  $8,000  purchase  price.  Therefore  they 
were  not  in  a  situation  to  carry  out  the  contract,  and 
plaintiff  was  entitled  to  rescind.  Burks  v.  Davies,  85  CaL 
110  (24  Pac.  Rep.  613,  20  Am.  St.  Rep.  213).  Defendants 
'were  not  entitled  to  a  reasonable  time  in  which  to  procure 
title.  They  should  have  been  leady  to  convey  a  good  title 
when  plaintiff  proposed,  on  the  day  fixed  by  the  contract,  to 
perform  on  his  part.  Bartle  v.  Curtis,  68  Iowa,  202 ;  Ooetz  v. 
Walters,  34  Minn.  241  (25  K  W.  Rep.  404) ;  Gregory  v. 
Christian,  42  Minn.  304  (44  N.  W.  Rep.  202,  18  Am.  St. 
Rep.  507).  In  view  of  his  knowledge  of  defendants'  in- 
ability to  perform,  it  was  not  incumbent  upon  plaintiff,  before 
rescinding,  to  make  a  technical  tender  of  performance  on  his 
part.  If  he  was  then  willing  to  perform,  and  might  have 
performed  had  defendants  been  able  to  carry  out  the  con- 
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tract,  he  was  justified  in  rescinding  on  account  of  the  breach 
of  the  contract  Ilopvwod  v.  Corbin,  63  Iowa,  218 ;  Clark 
V.  Weis,  87  111.  438  (29  Am.  Rep.  60)  ;  White  v.  Mann,  26 
Me.  361. 

The  decree  of  the  trial  court  is  correct,  and  it  is  affirmed. 


Della  T.  Eighmy,  Appellee,  v.  L.  W.  Bbook,  Appellant. 

Fraudulent    conveyances:    burden    of    proof:    evidence.    A    step- 

1  father  who  obtains  from  his  step-daughter  barely  eighteen 
years  of  age  and  while  a  member  of  his  family,  a  conveyance 
of  her  interest  in  real  property  for  an  inadequate  consideration, 
has  the  burden  of  negativing  the  presumption  of  fraud  and 
undue  influence.  The  conveyance  in  question  was  obtained 
under  circumstances  entitling  plaintiff  to  equitable  relief. 

Fraud:    ratification.    The  act  of  a  grantor  in  a  conveyance  ob- 

2  tained  by  fraud,  which  does  not  amount  to  an  intelligent  as- 
sent to  the  conveyance  after  knowledge  of  the  fraud,  will  not 
constitute  a  ratification. 

Fraudulent    conveyances:    recovery    of    consideration.    Where    a 

3  conveyance  of  an  undivided  on^-third  interest  in  land  has  been 
set  aside  as  fraudulent,  the  plaintiff  is  entitled  to  recover  one- 
third  of  the  value  of  the  whole  tract. 

Same.    Where  defendant  gave  a  note  in  consideration  for  a  con- 

4  veyance  procured  by  him  through  fraud  and  afterward  dis- 
counted the  same,  on  cancellation  of  the  conveyance  he  was 
only  entitled  to  credit  for  the  actual  amount  paid  for  the  note. 

Appeal  from  Taylor  District  Court. —  Hon.  H.  M.  Townee, 

Judge. 

Prtday,  February  10,  1906, 

« 

The  opinioB  states  the  case. 
FlicJc  <&  Jackson,  for  appellant. 
Haddock  &  Sons,  for  appellee. 


.  \ 
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Weaver,  J. —  On  March  2,  1890,  one  John  Owens  died 
intestate,  seised  of  a  farm  of  one  hundred  and  sixty  acres 
in  Taylor  county,  Iowa.  His  widow,  Electa  Owens,  and  two 
minor  daughters,  Eth^l  K  and  Delia  T.,  the  plaintiff  herein, 
were  the  only  heirs  and  beneficiaries  of  his  estate,  each  be- 
coming entitled  to  a  one-third  part  On  August  8,  1895,  the 
widow  was  married  to  L.  W,  Brock,  the  defendant.  The 
plaintiff  remained  *a  member  of  the  family  until  her  marriage 
in  January,  1903.  At  the  date  of  the  mother's  marriage  with 
Brock,  plaintiff  was  about  twelve  years  of  age,  and  arrived 
at  her  majority  October  22,  1901.  Eight  days  later  she 
united  with  her  mother  in  conveying  their  .respective  interests 
in  the  land  to  the  defendant  In  consideration  of  the  con- 
veyance by  plaintiff,  defendant  made  to  her  his  promissory 
note  for  $1,000,  due  six  years  after  date  without  interest 
On  September  30,  1902,  defendant  discounted  and  took  up 
his  note ;  the  total  amount  paid  to  the  plaintiff  in  dischai^e  of 
said  obligation  being  $694.53.  The  plaintiff  now  alleges  that 
the  said  conveyance  was  obtained  by  artifice,  fraud,  and  undue 
influence;  that  defendant  took  advantage  of  her  youth  and 
inexperience,  and  of  her  depjendent  situation  as  a  member 
of  the  family,  and  by  such  means,  and  by  misrepresentations 
as  to  the  value  of  her  interest  in  the  land,  induced  her  to 
part  with  it  for  a  grossly  inadequate  consideration.  She  ten- 
ders a  return  of  the  money  received  by  her,  and  asks  to  have 
the  conveyance  canceled,  and  that  she  have  an  accounting  for 
the  rents  and  profits  received  by  the  defendant. 

The  defendant  denies  all  charges  of  fraud  and  wrong 
on  his  part,  and  alleges  that  plaintiff  has  ratified  the  convey- 
ance, and  cannot  be  heard  to  ask  for  its  cancellation.  The 
trial  court  found  for  the  plaintiff  upon  the  issues  of  fact 
The  decree  entered  permits  the  defendajit  to  retain  the  title 
to  the  land,  but  requires  him  to  account  and  pay  therefor  at 
its  proved  value.  The  v^lue  of  the  entire  farm  is  placed  at 
$8,000,  one-third  of  which  would  be  $2,666.^  But  the  court 
finds  that  the  interest  of  the  plaintiff,  being  undivided,  is 
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therefore  worth  something  less  than  its  full  fractional  part 
of  the  value  of  the  land  as  a  whole,  and,  for  this  reason, 
discounts  or  reduces  the  estimated  value  of  the  one-third  to 
$2,466.  This  sum,  increased  by  plaintiffs  share  of  the  rents 
and  profits,  makes  up  an  aggregate  of  $3,426,  for  which  the 
defendant  was  required  to  account.  Against  this  sum  the 
court  allowed  him  credit  for  improvements  made  and  incum- 
branced paid  off,  $866,  and  the  face  of  the  note  for  $1,000 
which  he  had  given  to  plaintiff,  leaving  a  remainder  of 
$1,560,  for  which  judgment  was  entered  in  plaintiff's  favor, 
and  made  a  charge  upon  the  land.  From  this  decree  the 
defendant  first  perfected  an  appeal.  The  plaintiff  also  ap- 
peals from  so  much  of  said  decree  as  reduces  or  discounts  the 
value  of  the  undivided  third  of  the  land  by  the  sum  of  $200, 
and  from^  the  provision  which  charges  her  with  the  full  face 
of  defendant's  note,  instead  of  the  sum  actually  paid  by  him 
in  discharge  of  the  debt 

It  will  be  seen  from  this  statement  that  the  question 
presented  is  principally  one  of  fact,  and,  without  reviewing 
the  testimony  generally,  we  have  to  say  we  agree  with  the 
1.  RuuDXJLEWT     trial  court  in  its  conclusion  that  the  convey- 

conveyances:  .  . .  i  ^    •        i   .  i 

burden  of       anco  in  qucstiou  was  obtained  in  a  manner  and 
dcncc!  under  circumstances  which  clearly  entitle  plain- 

tiff to  equitable  relief.  The  plaintiff  was  an  inexperienced 
girl,  and  a  member  of  the  defendant's  family.  That  the 
defendant  had  for  some  time  harbored  the  purpose  of  obtain- 
ing the  land  is  proven,  and  that  immediately  upon  plaintiffs 
arrival  at  the  age  of  18  years,  and  while  she  was  still  an 
inmate  of  his  household,  he  took  the  deed  in  controversy, 
IS  not  denied.  Conveyances  made  under  such  circumstances 
are  viewed  by  the  courts  with  distrust,  and  the  parent  or 
guardian  who  seeks  to  profit  by  such  a  transaction  as<^umes 
the  burden  of  negativing  the  inference  of  fraud  and  undue 
influence.  Chidesier  v.  Tumhull,  llY  Towa,  168;  Mallow  v. 
WalJcer,  115  Towa,  238;  Harper  v.  Kissick,  52  Iowa,  733. 
TTnder  the  record  here  presented,  it  cannot  be  doubted  that 
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defendant  obtained  the  property  at  a  grossly  inadequate 
consideration  —  an  inadequacy  which  was  materially  aug- 
mented by  the  act  of  defendant  in,  obtaining  the  plaintiffs 
acceptance  of  a  note  payable  six  years  in  the  future,  without 
interest,  and  soon  thereafter  paying  the  same  at  a  discount 
of  more  than  $300.  Moreover,  we  think  the  record  shows 
that  defendant  misrepresented  to  the  plaintiff  the  value  of 
her  interest  in  the  property,  and  that  he  was  aided  in  the 
accomplishment  of  his  purpose  by  advice  of  his  wife  given 
to  her  daughter  to  accept  his  offer,  and  thereby  avoid  domestic 
discord. 

The  claim  of  the  defendant  that,  by  accepting  th^e  money 
on  the  note  some  months  after  the  conveyance,  plaintiff  rati- 
fied the  sale,  cannot  be  sustained.  She  was  then  still  a  mera- 
^  ^  .    ber  of  defendant's  family,  and  was  less  than 

2.  Fraud:    rati-  *^  ' 

fication.  19  years  of  age;  and,  while  the  feeling  between 

her  and  defendant  had  been  somewhat  unpleasant,  over  mat- 
ters having  no  connection  with  property  rights  and  interests, 
there  is  nothing  to  show  that  she  at  this  time  knew  or  realized 
that  she  had  been  overreached  in  the  deal  with  her  stepfather. 
Ratification  presupposes  the  withdrawal  of  the  undue  influ- 
ence, and  a  free,  intelligent  assent  to  the  contract  by  the  per- 
son against  whom  it  is  asserted,  after  knowledge  of  the  real 
nature  of  the  transaction  is  or  ought  to  be  known  to  such 
person.  2  Pomeroy's  Equity  Jurisprudence,  section  964. 
We  are  therefore  satisfied  that  the  defendant's  appeal  cannot 
be  sustained. 

Upon  the  plaintiffs  appeal,  we  are  of  the  opinion  that 
no  good  or  equitable  reason  exists  for  permitting  the  de- 
fendant to  have  credit  for  a  full  $1,000,  when  the  full  amount 
8  Fraudulent  ^^  ^^^  payment  was  but  $694.53.  If,  as  the 
^oN^TRYANCEs:  ^^^^^  bclow  wcll  found,  the  defendant  was  prop- 
considcration.  ^^^^  chargeable  with  fraud  in  obtaining  this 
conveyance,  no  one  circumstance  connected  with  the  deal 
affords,  more  convincing  support  to  that  flndins:  than  is  found 
in  the  fact  that,  after  convincing  plaintiff  that  $1,000  was 
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a  fair  compensation  for  her  property,  he  procured  her 
tance  of  a  promissory  note  having  a  present  value  of  les 
$700.  To  permit  him  now  to  take  credit  for  $1,00( 
permit  him  to  profit  by  his  own  wrong,  at  the  expense 
person  whom  we  find  entitled  to  relief  against  it. 

Neither  do  we  coincide  in  the  view  that  if  the  lar 
worth  $8,000  —  and  thia  is  certainly  a  low  estimate, 
the  testimony  of  the  witnesses  —  the  value  of  the  intei 
the  plaintiffs  one-third  should  be  estimated  at  anythii 
than  one-third  of  that  sum.  While  one  witness,  on 
pressed  by  counsel,  said  that  he  thought  the  value  of  i 
tional  interest  was  less  than  a  like  fraction  of  the  value 
whole,  he  offers  no  reason  or  explanation  therefor;  a 
our  judgment^  it  does  not  afford  sufficient  ground  on 
to  sustain  the  order  of  the  court  in  this  respect. 

It  follows  that  the  decree  of  the  district  court  m 
affirmed  on  the  defendant's  appeal,  and  reversed  on  the 
of  the  plaintiff.  At  the  election  of  the  plaintiff,  decn 
be  entered  in  this  cpurt  increasing  the  amount  of  her  re 
from  the  defendant  by  the  sum  of  $505.47,  as  of  the  c 
the  original  decree.  The  costs  of  the  appeal  are  ta 
the  defendant. 

Affirmed  on  defendant's  appeal.  Reveraed  on  pla 
appeal 


CBkien  Couhtt,  Appellee,  v.  Bbbnhabd  T.  Maho: 
fendant,  and  The  American  Bonding  and  Teui 
OF  Baltimore,  Md.,  Appellant,  and  Bernhabd 
HON,  Henry  Gund,  The  John  Gund  Beewin 
defendants  in  Cross-petJtion. 

Intoxicating  liquors;    bonds:    suffictency.    A  liquor  dealei' 

1    providing  tor  a  compliance  with  the  laws  of  the  State  i 

although  the  statute  in  force  at  its  execution  was  repe 

super^ded  by  the  Code  of  1897 ;'  and  the  hond  would  be  rq 
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common  law  obligation  even  though  not  in  conformity  with  the 
statute. 

Mulct  tax:    liability  of  sureties.    The  sureties  on  a  saloon  keep- 

2  er's  bond  are  liable  for  the  payment  of  the  mulct  tax. 

Same.    The  sureties  on  a  liquor  dealer's  bond  cannot  escape  lia- 

3  bility  for  the  mulct  tax  on  the  ground  that  by  failure  of  the 
principal  to  pay  the  tax  he  is  no  longer  operating  under  the 
law.  / 

Same.    Mere  failure  to  collect  a  mulct  tax  when  due  will  not  dis- 

4  charge  the  sureties  on  a  liquor  dealer's  bond. 

Same.    The  sureties  on  a  liquor  dealer's  bond  are  liable  for  the 

5  full  tax  for  the  quarter  in  which  the  obligation  arose. 

Same.    Failure   of   a   liquor   dealer's   bond   to   describe  the   place 

6  where  the  business  is  to  be  conducted,  will  not  invalidate  the 
same. 

Interest.    Interest  may  be  recovered  in  a  suit  on  a  liquor  dealer's 

7  bond. 

Bond:    consideration.    A    liquor    dealer's    bond    given    to    secure 

8  immunity  under  the  mulct  law,  which  is  accepted  as  sufficient 
and  operated  under,  is  supported  by  a  sufficient  consideration. 

Recovery  of  mulct  tax.    The  county  may  re(:over  the  entire  mulct 

9  tax,  though  one-half  is  to  go  to  the  municipality. 

Same.    A  county  may  recover  from  the  sureties  on  a  liquor  dealer's 
10    bond  without  first  exhausting  the  property  of  the  principal. 

Appeal  from  O'Brien  District  Court, —  Hon.  John  F. 

Olivee,  Judge. 

Friday,  Febbuaby  10,  1905. 

Action  to  recover  a  mulct  tax  from  the  sureties  on  the 
bond  of  one  Mahon,  who  was  engaged  in  conducting  a  saloon 
in  the  town  of  Sanborn,  in  O'Brien  county.  The  bonding 
and  trust  company  interposed  various  defenses,  to  some 
of  which  we  shall  refer  during  the  course  of  the  opinion; 
and  it  also  pleaded  what  it  called  a  cross-petition  in  equity 
agaiilst  Mahon,  Henry  Gund,  and  the  John  Gund  Brewing 
Company,  wherein  it  asked  that,  if  plaintiff  obtained  judg- 
ment against  it,  the  amount  thereof  be  declared  a  lien  upon 
the    property    whereon    the    saloon    had    been    conducted. 
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• 
that  plaintiff  be  required  to  sell  this  property  before 
resorting  to  this  defendant,  and  that  special  execution 
against  the  property  be  issued  in  its  favor  for  the  amount 
of  any  judgment  rendered  against  it^  and  that  it  have  judg- 
ment, against  Gund  and  the  Brewing  company  for  any 
amount  found  due  the  plaintiff,  and  for  general  relief. 
Various  other  matters  were  pleaded  in  an  amendment  to  this 
cross-petition,  which  need  not  be  referred  to  at  this  time. 
To  the  cross-petition  and  the  amendment  thereto  demurrers 
were  filed,  which  eliminated  them  from  the  case.  A  jury 
was  waived,  and  the  case  was  tried  to  the  court,  resulting  in 
a  judgment  for  plaintiff  against  Mahon  and  the  Bonding  and 
Trust  company,  and  the  Bonding  and  Trust  company  ap- 
peals.—  Affirmed. 

Cory  &  Bemis,  for  appellant. 

Joe  Morton,  for  appellee  county. 

C.  A,  Bdbcoch,  for  appellees  Gund  and  Gund  Brewing 
Co. 

Dbemeb,  J. —  The  pleadings  are  very  voluminous  and 
complicated,  covering  more  than  20  printed  pages  of  the 
abstract,  and  we  shall  not  attempt  to  set  them  out  in  extenso. 
The  case  was  tried  upon  an  agreed  statement  of  facts,  which, 
so  far  as  material,  are  as  follows:  Bemhard  I.  Mahon  was 
conducting  a  saloon  under  the  so-called  "  Mulct  Law  "  at  San- 
bom,  in  the  county  of  O'Brien,  during  the  year  1901,  and 
on  April  15th  of  that  year  he  filed  a  bond  with  the  Bonding 
and  Trust  company  as  sureties,  conditioned  that  he  (Mahon) 
*'  should  faithfully  observe  and  comply  with  all  the  provisions 
of  the  laws  of  the  State  of  Iowa  relating  to  the  keeping  and 
selling  of  intoxicating  liquors ;  and  especially  with  the  require- 
ments of  the  act  of  the  25th  General  Assembly  [page  63, 
chapter  62]  known  as  an  act  to  tax  the  traffic  in  intoxicating 
liquors,  and  to  regulate  and  control  the  same,  and  shall  pay 
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* 
all  damages  that  may  result  from  the  sale  of  intoxicating 

liquors  upon  the  premises  occupied  by  Mahon."  Mahon 
failed  to  pay  the  mulct  tax  for  the  quarters  ending  June  30 
and  September  30,  1901,  of  $300.  This  action  was  to  re- 
cover said  tax,  with  interest  and  penalties,  from  Mahon  and 
the  surety  on  his  said  bond.  The  action  in  so  far  as  the 
penalties  are  concerned  was  dismissed  by  the  plaintiff,  and  we 
shall  have  no  occasion  to  consider  that  matter  further.  Judg- 
ment was  rendered  against  Mahon  and  his  surety,  for  the 
amount  of  the  quarterly  taxes,  with  interest,  and  the  appeal 
is  from  that  decision. 

Appellant's  argument  does  not  comply  with  our  present 
rules,  and  we  have  had  much  difficulty  in  ascertaining  just 
what  its  points  are  which  are  relied  upon  for  a  reversal.  Tak- 
ing up  what  is  called  its  "  argument,"  we  extract  the  follow- 
ing as  )3eing  the  claims  relied  upon:  First,  the  defendant 
bonding  company  is  not  liable  on  its  bond  for  the  amount  of 
the  tax  in  any  event;  second,  it  is  only  liable  for  such  taxes 
as  accrued  while  Mahon  was  operating  under  the  mulct  law, 
and  as  soon  as  he  failed  to  pay  the  tax  he  was  not  operating 
thereunder,  and  defendant  is  not  liable  for  anything  accruing 
after  Mahon's  failure  to  pay ;  third,  it  is  not  liable  because 
the  plaintiff  county  failed  and  neglected  to  collect  the  tax 
from  Mahon,  who  was  responsible  when  the  tax  accrued,  but 
who  thereafter  frittered  away  his  property ;  fourth,  the  county 
cannot  recover  the  full  tax,  because  one-half  of  it  is  due  the 
town  of  Sanborn ;  fifth,  the  bond  does  not  cover  the  tax  for 
the  quarter  ending  June  30th,  for  the  reason  that  it  was  not 
given  until  April  15th;  sixth,  the  bond  does  not  describe  the 
property  and  is  therefore  void;  seventh,  the  bond  does  not 
cover  interest;  eighth,  the  bond  is  without  consideration; 
ninth,  the  county,  by  inaction,  lost  its  lien  against  the  prop- 
erty whereon  the  business  was  conducted,  and  the  surety  is 
therefore  released;  tenth,  the  county  should  have  resorted 
to  its  lien  upon  Mahon's  property,  and  cannot  hold  the  defend- 
ant bonding  company  without  first  exhausting  that  property, 
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OP  showing  tibat  the  tax  cannot  be  collected  therefrom.  If 
there  be  any  other  points  concealed  in  this  so-called  argument 
of  31  pages,  we  have  been  unable,  after  careful  scrutiny,  to 
discover  or  discern  them,  although  in  the  statement  of  the 
case  it  appears  that  the  bonding  company  is  also  relying 
upon  the  fact  th^t  the  law  under  which  the  bond  is  said  to 
have  been  given  has  been  repealed,  and  was  not  in  force  when 
the  bond  was  executed,  and  it  is  therefore  void.  We  shall 
take  up  these  points  as  nearly  in  order  as  possible,  although 
the  last  suggestion  should  perhaps  be  first  disposed  of. 

It  is  true  that  when  the  bond  was  given  the  act  of  the 
General  Assembly  referred  to  in  the  conditions  thereof  had 
been  repealed,  or,  more  properly  speaking,  superseded  by 
1.  Bonds:  suffi-  ^^  Codc  of  1897 ;  but,  as  practically  all  the 
cicncy.  provisions  thereof  were  re-enacted  in  that  Code, 

there  was  no  hiatus,  and  such  parts  of  the  Acts  of  the  Twenty- 
Fifth  General  Assembly  as  were  carried  into  the  Code  of  1897 
are  and  have  been  in  full  force  and  effect  ever  since  their 
original  enactment.  State  v.  Prouty,  115  Iowa,  657.  B^ut 
conceding  argxiendo  that  they  were  all  repealed,  the  bond  is 
so  conditioned  as  that  the  bonding  company  expressly  agreed 
that  "  Mahon  should  faithfully  observe  and  comply  with  all 
the  provisions  of  the  laws  of  the  State  of  Iowa  relating  to 
keeping  and  selling  intoxicating  liquors."  It  was  for  the 
sum  of  $3,000,  and  fully  complied  with  subdivision  3  of 
section  2448  of  the  Code.  The  other  provisions  of  the  bond 
may  therefore  be  regarded  as  surplusage.  They  do  ilot  con- 
template doing  an  illegal  act;  nor  was  the  bond  given  to 
enable  Mahon  to  violate  the  law.  The  provision  we  have 
quoted  was  to  secure  his  observance  of  the  law,  and  was  there- 
fore valid.  Even  if  the  bond  did  not  strictly  conform  to 
the  statute,  it  is  good  as  a  common-law  obligation,  and  may 
be  enforced  as  such. 

But  it  is  said  that  the  surety  company  is  in  no  event 
liable  for  the  tax  imposed  by  sections  2432  to  2445,  inclusive, 
of  the  Code.     That  question  has  been  decided  adversely  to 
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appellant.     See  Breeding  v.  Jordan,  115  Iowa,  567 ;  Guedert 

V.  Emmet  County,  116  Iowa,  44 ;  Knoll  v.  Mtw- 
li^mty  of '     shall  Co.j  114  Iowa,  647 ;  EnoU  v.  Marshall  Co,, 

sureties*  -m-  km  A  •  1  T  • 

102  Iowa,  573.  An  attempt  is  made  to  dis- 
tinguish these  cases  on  the  theory  that  they  were  each  decided 
under  the  acts  of  the  Twenty-Fifth  General  Assembly,  and  not 
under  the  present  Code.  But  this  is  not  true.  See  the 
Ouedert  Case,  supra. 

The  bonding  company  insists  that,  as  Mahon  failed  to  pay 
the  taxes  which  are  here  sought  to  be  recovered,  he  was  no  lon- 
ger operating  under  the  mulct  law,  and  that  it  never  became 

liable  for  these  taxes.  Reliance  is  placed  upon 
Oormmi  v.  Williams,  117  Iowa,  560,  and 
Breeding  v.  Jordan,  supra.  These  cases  are  not  in  point, 
and  really  have  no  bearing  upon  the  proposition  here  in- 
volved. The  county  may  elect  to  collect  the  mulct  tax  by 
action  on  the  bond,  or  to  prosecute  the  principal  for  illegal 
sales  made  by  him  after  failure  to  pay  the  tax.  In  any  event, 
the  tax  is  due  and  payable  no  matter  whether  the  principal 
complies  with  the  law  or  not  Appellant's  argument,  if  ac- 
cepted, would  defeat  any  recovery  from  a  surety  on  a  liquor 
dealer's  bond,  and  is  manifestly  unsound.-  Breeding  v.  Jor- 
dan, supra,  decides  this  question  adversely  to  appellant.  See, 
also,  In  re  Smith,  104  Iowa,  199. 

Plaintiff  did  not  collect  the  tax  from  Mahon  when  it 
became  due,  and  it  is  said  that  because  of  its  failure  to  do 
so  the  surety  on  his  bond  was  and  is  released  and  discharged. 

Inaction  on  plaintiff's  part  is  all  that  can  be 
charged.  It  has  done  nothing  to  release  its 
lien ;  and  in  no  event  could  there  be  anything  more  than  a 
pro  tanto  discharge.  But  the  county  had  a  double  remedy, 
and  it  could  resort,  to  either.  By  resorting  to  one  it  did  not 
necessarily  waive  the  other.  See  cases  heretofore  cited. 
Mere  inaction  on  the  part  of  the  county  did  not  release  the 
surety.  Read  v.  Am,  Surety  Co,,  117  Iowa,  10;  Whitehouse 
V.  Am^  Surety  Co,,  117  Iowa,  328. 
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The  bond  was  given  April  15  th,  and  the  action  is  for 
quarterly  installments,  one  of  which  was  due  June  30th  or 
July  1st     It  is  said  that  the  bond  cannot  be  made  retro* 

active  so  as  to  cover  the  entire  first  quarter. 

There  are  two  all-sufficient  answers  to  this  con- 
tention.  The  first  is  that  the  tax  is  payable  in  advance,  and 
the  second  is  that  whoever  is  assessed  shall  be  liable  for  at 
least  one  quarterly  installment,  and  is  in  no  event  entitled 
to  any  rebate,  unless  he  discontinues  the  business  before  the 
expiration  of  the  second  period  or  quarter.  Code,  section 
2436.  In  any  event,  the  principal  is  liable  for  the  full  tax 
for  the  quarter  in  which  he  commenced  business;  and  his 
surety  was  also  liable  for  the  same  amount.  Code,  sections 
2436,  2448.  To  that  extent  the  bond  may  be  said  to  be  in 
a  sense  retroactive. 

Next  it  is  said  that  the  bond  does  not  describe  the  prop- 
erty. There  is  no  requirement  that  it  should,  although  it  is 
perhaps  better  that  it  do  so.     See  Code,  section  2448.     The 

provision  in  the  bond,  is,  in  effect,  that  where- 

ever  Mahon  was  engaged  in  the  business  of  sell- 
ing or  keeping  for  sale  intoxicating  liquors  within  the  county 
of  O'Brien  he  should  comply  with  all  the  provisions  of  the 
law.  This  is  sufficiently  broad  to  cover  the  case,  and,  even 
if  the  property  ought  to  have  been  described,  we  do  not  see 
how  the  surety  may  avail  himself  of  the  omission.  8taar  v. 
Blainer,  76  Iowa,  356.  There  was  nothing  illegal  or  con- 
trary to  public  policy  in  this  broad  condition.  The  bond 
was  given  to  enable  Mahon  to  meet  the  requirements  of  the 
mulct  law,  and  to  permit  him  to  escape  the  penalties  of  the 
prohibitory  liquor  law.  It  was  not  made  primarily  to  enable 
him  to  violate  the  law,  but  to  secure  immunity  under  its 
express  provisions. 

II.  Plaintiff  dismissed  its  action  as  to  penalties,  but 
did  seek  to  recover  interest.     The  latter  was  allowed  it.     No 

citation  of  authorities  is  needed  to  show  that 

7.  Imtbuest.  •    1  .  1  1  111 

interest  may  be  recovered  on  such  a  bond  as 
was  here  given. 

Vol.  126  Ia.— 35 
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III.  The  claim  that  the  bond  was  without  considera' 
tion  is  bottomed  on  the  thought  that^  as  it  was  given  under 
a  law  which  had  been  repealed,  there  was  no  authority  there- 
for, and  consequently  it  was  and  is  void.     We 

*'  sWcration?'      ^*^^®  already  seen  that  the  law  was  not  repealed 

by  the  Code.  But,  if  it  were  technically  re- 
pealed, it  does  not  follow  that  the  bond  is  void.  It  was  given 
to  secure  the  immunities  provided  by  the  mulct  law  as  found 
in  the  Code,  and  under  the  conceded  facts  it  operated  to  se- 
cure them.  It  was  accepted  by  the  authorities  as  being 
sufficient  under  the  law,  and  Mahon  had  the  advantage 
thereof.  This  was  a  sufficient  consideration.  Potter  v. 
State,  23  Ind.  550. 

IV.  It  is  said  that  the  county  cannot  recover  the  full 
tax  for  the  reason  that  one-half  of  it  goes  to  the  town  of 
Sanborn.     The  entire  tax  is  payable  to  the  county  treasurer, 

and  the  law  in  its  entirety  authorizes  and  di- 

9.  Recovery  of   rects  the  countv  and  its  officials  to  collect  it 

MULCT    TAX.  *' 

When  collected,  one-half  the  $600  is  to  be  paid 
to  the  municipality  in  which  the  business  is  conducted. 
Clearly,  the  county  is  authorized  to  sue  for  the  entire  tax 
or  for  any  quarterly  installment. 

V.  The  remaining  objections  may  b©  considered  under 
on©  head.  They  relate  to  the  inaction  of  the  ooimty,  and 
to  its  failure  to  collect  the  tax  from  the  property  used  by 

Mahon  in  the  conduct  of  his  business.    We 

10.  Same.  have  already  observed  that  mere  inaction  of 

the  county  is  no  defense  for  the  surety.  But 
it  is  argued  that,  as  the  surety  cannot  be  subrogated  to  the 
rights  of  the  county,  the  county  should  first  exhaust  its 
remedies  against  the  principal  before  resorting  to  the  surety. 
As  already  stated,  the  county  has  a  double  remedy  where  the 
mulct  law  is  in  force.  The  payment  of  the  tax  operates  as 
a  quasi  license  or  permission  to  do  business.  The  license 
fee  or  tax  charged  is  secured  by  a  lien  upon  the  property,  and 
may  be  enforced  in  the  manner  pointed  out  by  statute.     It  is 
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also  a  personal  charge  against  the  party  who  conducts  the 
business,  and,  as  noted,  this  charge  is  secured  by  the  bond 
given  under  the  provisions  of  the  law.  The  county  has  the 
right  to  pursue  either  remedy.  Guederi  v.  Emmet  Co., 
Knoll  V.  Marshall  Co.,  supra.  The  surety  company  knew,  or 
should  have  known,  of  its  liability  on  this  bond  to  pay  the 
tax,  and  that  it  could  not  have  subrogation  to  the  rights  of 
the  county.  With  this  knowledge  it  undoubtedly  charged  a 
fee  commensurate  to  the  risk  assumed,  and,  while  it  may  not 
be  entitled  to  subrogation,  it  may  undoubtedly  recover  the 
amount  it  is  compelled  to  pay  from  the  principal,  Mahon. 
We  have  assumed,  without  deciding,  that  no  subrogation 
may  be  had  to  the  rights  of  the  county,  because  all  parties 
assume  this  to  be  the  law. 

No  complaint  is  made  of  the  rulings  on  the  pleadings 
attacking  the  surety  company's  cross-petition;  nor  is  any 
complaint  made  of  the  final  decree  in  so  far  as  any  issue  was 
tendered  thereby. 

We  have  now  considered  every  proposition  which  we  are 
able  to  discover  in  the  prolix  brief  filed  by  counsel  for  ap- 
pellant. If  any  point  has  escaped  us,  it  has  been  due  to  their 
failure  to  follow  our  rules,  and  they,  of  course,  have  no  cause 
for  complaint  We  might  well  have  refused  to  consider  the 
cjase  because  not  presented  according  to  rule,  but  have  pre* 
ferred  to  take  up  such  points  as  seem  to  be  presented,  and 
to  decide  them  on  their  merits. 

Finding  no  error,  the  judgment  is  affirmec. 


W.  S.  Swank  v.  Fabmers'  Insurance  Company  op  Cedar 

Rapids,  Towa,  Appellant. 

Insurance:  sale  of  property:  forfeiture  of  policy.  The  condi- 
tions of  an  insurance  policy  which  if  violated  render  the  same 
void,  will  be  strictly  construed  and  in  cases  of  doubt  will  be 
resolved  ag^ainst  the  company,  so  that  a  contract  of  sale  of  the 
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property  which  will  work  a  forfeiture  under  the  provisions 
thereof  must  be  one  which  is  enforceable  and  not  a  mere  op- 
tion or  dependent  upon  some  contingency  to  give  it  vitality. 
In  the  instant  case  the  contract  is  held  unenforceable. 

Appeal   from  Appanoose   District    Court. —  Hon.    Kobert 

Sloan,  Judge. 

Friday,  February  10,  1905. 

■ 

Suit  on  a  policy  of  fire  insurance.     There  was  a  trial 
,  to  the  court,  and  a  judgment  for  the  plaintifip,  from  which 
the  defendant  appeals. —  Affirrned, 

Deacon  &  Good,  for  appellant 

Baker  &  Baker,  for  appellee. 

Sherwin,  C.  J. —  The  policy  in  suit  was  issued  to  the 
plaintiff  on  the  15th  day  of  April,  1901,  and  the  loss  oc- 
curred on  the  15  th  day  of  November  of  the  same  year.  On 
the  3d  day  of  October  preceding  the  fire,  the  pladntiff,  who 
was  the  owner  of  the  insured  property,  and  Elijah  Hiatt,  who 
was,  a  prospective  purchaser  thereof,  signed  a  written  instru- 
ment, which,  so  far  as  it  is  material  here,  was  as  follows: 
"  This  agreement  made  and  entered  into  this  3rd  day  of  Oc-* 
tober,  1901,  by  and  between  W.  S.  Swank,  party  of  the  first 
part,  and  Elijah  Hiatt,  party  of  the  second  part^  witnesseth  : 
The  party  of  the  first  part  has  this  day  sold  to  the  party  of 
the  second  part,  the  following  described  real  estate,  to-wit: 
*  *  *  Possession  to  be  given  March  1st,  1902.  For  the 
consideration  of  nine  thousand  dollars  ($9,000)  to  be  paid 
as  follows:  $7,000  in  cash,  to  be  paid  on  or  before  March 
1st,  1902,  and  the  party  of  the 'first  part  agrees  to  take  a 
second  mortgage  of  two  thousand  ($2,000)  dollars  on  the 
above  described  land,  at  six  per  cent,  interest,  due  January 
1st,  1905.  Party  of  the  second  part  agrees  to  make  pay* 
ments    mentioned."     The    policy    was    conditioned    that    it 
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should  be  void  if  there  was  a  contract  "  of  sale  or  to  sell " 
the  insured  property,  "  or  if  any  change  or  diminution  other 
than  by  death  take  place  in  the  interest^  title  or  possession  " 
thereof. 

The  appellant  contends  that  the  written  instrument  exe- 
cuted by  the  parties  was  a  valid  contract  '^  of  sale  or  to 
sell  *'  the  insured  property ;  that  it  changed  or  diminished 
the  plaintiff's  interest  therein,  and  rendered  the  policy  void. 
On  the  other  hand,  the  appellee  says  that  the  writing  in 
question  was  only  a  part  of  the  negotiations  fpr  a  sale  of 
the  property;  that  it  was  not  delivered,  acted  upon,  or  ef- 
fective until  long  after  the  fire;  and  that  af  the  time  of  the 
loss  the  plaintiff  retained  and  held  the  sole  legal  title  to, 
and  equitable  interest  in,  the  property. 

If  there  was  a  valid  and  enforceable  contract  "  of  sale 
or  to  sell "  the  property,  the  policy  became  void  by  its  ex- 
press terms.  It  is  therefore  necessary  to  determine  the  exact 
agreement  the  parties  entered  into  with  reference  to  the  land 
and  the  insured  buildings  situated  thereon.  Hiatt  wanted 
to  buy  the  plaintiff^s  farm,  and  they  agreed  on  the  price, 
$9,000,  and  on  the  times  and  terms  of  payment  and  pos- 
session. But  Hiatt  only  had  $1,500  in  money,  and  could 
not  buy  unless  he  could  procure  a  loan  of  $5,500  on  the  farm. 
The  plaintiff  was  advised  of  this,  and  it  was  a^eed  that 
Hiatt  could  have  the  farm  if  he  could  procure  the  loan,  and 
that  if  he  could  not  do  so  the  deal  would  be  at  an  end. 
Neither  of  the  parties  knew  whether  a  loan  of  that  amount 
could  be  procured,  and  they  went  to  loan  agents,  who  were 
also  uncertain  about  the  matter,  but  agreed  to  procure  it  if 
possible,  and  suggested  that  a  written  memorandum  of  the 
agreement  between  Swank  and  Hiatt  be  executed  and  left 
with  them,  and  that  a  deed  for  the  property  be  also  made 
and  left  with  them,  for  the  purpose  of  showing  title  in  the 
abstract  that  was  to  be  used  in  procuring  the  loan.  The 
writing  was  then  executed,  and  a  deed  prepared,  which  was 
executed  by  the  plaintiff  and  his  wife  soon  thereafter  and 
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left  with  the  loan  brokers.  The  execution  of  the  deed  was 
undoubtedly  a  part  of  the  same  transaction,  and  the  deed 
and  the  contract  must  be  construed  together.  They  were 
both  left  with  the  brokers  under  a  distinct  parol  agreement 
that  no  change  in  the  possession  thereof  was  to  be  made 
without  the  consent  of  the  plaintiff,  and  that  imless  the  loan 
could  be  procured  the  transaction  was  of  no  validity.  An 
abstract  of  the  title  was  made  and  submitted  to  the  parties 
from  whom  the  loan  was  sought.  Defects  were  found  in  the 
title,  which  could  only  be  cured  by  an  action  to  quiet  title, 
and  on  the  11th  day  of  November,  1901,  such  an  action  was 
brought,  and  in  January  thereafter  a  decree  was  entered 
quieting  the  title  in  Hiatt;  the  suit  having  been  brought 
in  his  name,  whether  with  the  knowledge  of  the  plaintiff 
does  not  appear.  The  fire  occurred  on  the  15th  day  of  No- 
vember, 1901,  and  the  loan  was  not  obtained  or  the  deed 
delivered  to  Hiatt  until  some  time  in  February,  1902. 

The  foregoing  facts  were  found  by  the  trial  court,  and 
its  finding  has  the  force  and  effect  of  a  verdict.  With  these 
facts  established,  we  think  there  can  be  no  doubt  as  to  the 
validity  of  the  policy  at  the  time  of  the  plaintiff's  loss,  and 
of  the  defendant's  liability  in  this  case.  Conditions  which 
may  render  a  policy  void  if  violated  are  to  be  construed 
strictly,  and,  if  there  be  doubt  as  to  their  meaning,  the  in- 
sured is  to  have  the  benefit  of  such  doubt.  The  condition 
rendering  the  policy  void  in  case  of  a  contract  "  of  sale  or 
to  sell"  must  be  construed  to  mean  that  a  valid  and  en- 
forceable contract  shall  have  the  effect  stipulated,  and,  un- 
less there  was  such  a  contract,  there  was  no  breach  of  the 
condition.  Hiatt  agreed  to  take  the  farm  on  the  terms  named, 
provided  he  could  procure  the  necessary  money  by  mortgag- 
ing it ;  and,  if  he  could  not  so  raise  the  money,  he  was  under 
no  obligation  to  the  plaintiff  which  could  be  enforced  either 
in  law  or  in  equity.  The  plaintiff,  in  effect,  did  no  more 
than  to  give  Hiatt  an  option  to  buy,  which  he  might  or 
might  not  exercise,  and  it  could  not  become  an  enforceable 
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contract  unless  Hiatt  secured  the  money  by  the  proposed 
loan ;  and  the  loan  was  finally  dependent  on  an  action  to  quiet 
title,  which  was  not  determined  until  long  after  the  fire. 
At  the  time  of  the  plaintiff's  loss,  then,  he  had  entered  into 
no  contract  that  could  then  be  enforced,  nor  had  there  been 
any  change  or  diminution  in  his  interest  in  the  property. 
He  was  in  possession  thereof,  and  entitled  thereto,  until  the 
1st  day  of  March  following,  in  any  event.  What  equitable 
interest  did  Hiatt  have  in  the  property  at  the  time  of  the 
fire  ?  Manifestly  none,  for  it  was  not  then  known  whether  he 
could  raise  the  money  to  make  the  purchase;  and,  until  he' 
was  able  to  say  to  the  plaintiff  that  he  could  raise  it>  there 
was  no  acceptance  of  the  contract  on  his  part,  nor  any  obliga- 
tion on  the  part  of  the  plaintiff.  In  other  words,  there  was 
no  binding  contract  before  that  time.  If  "in  the  meantime  a 
judgment  had  been  rendered  against  the  plaintiff,  there 
can  be  no  doubt  that  it  would  have  been  a  lien  on  the  land 
itself.  The  fact  that  the  sale  was  completed  long  after  the 
fire  can  make  no  difference  with  the  legal  principle  involved. 
We  are  dealing  with  the  legal  and  equitable  rights  of  the 
parties  at  that  particular  time,  and  by  these  rights  must  the 
appellant's  liability  be  determined.  The  conclusion  here 
reached  is  supported  by  Kempton  v.  Ins.  Co,,  62  Iowa,  83, 
and  by  Pringle  v.  Ins.  Co.,  107  Iowa,  742;  and  see,  also, 
Erb  V.  Ins.  Co.,  98  Iowa,  607.  And  it  is  not>  in  our  judg- 
ment, inconsistent  with  the  holding  in  Davidson  v.  Ins.  Co., 
71  Iowa,  632,  when  the  facts  of  that  case  are  clearly  in 
mind.  It  was  there  held  that  there  was  a  completed  con- 
tract of  sale,  and  the  decree  was  based  thereon.  The  reason- 
ing of  the  case  supports  our  conclusion  here.  Such  was  also 
the  case  of  Shinner  &  Sons  v.  Houghton,  92  Md.  68  (48  Atl. 
Rep.  85;  84  Am.  St%  Eep.  485),  and  Oibb  v.  Insura/n^e  Co., 
59  Minn.  267  (61  N.  W.  Rep.  137;  50  Am.  St.  Rep.  405). 
As  further  sustaining  the  opinion  generally,  see  Arkansas 
Fire  Ins.  Co.  v.  Wilson,  67  Ark.  552  (55  S.  W.  Rep.  933 ;  48 
L.  R.  A.  510;  77  Am.  St.  Rep.  129)  ;  Smith  v.  Ins.  Co.,  91 
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CaL  323  (27  Pac.  Eap.  738;  13  L.  R.  A.  475;  25  Am.  SU 
Eep.  191). 

The  trial  court's  finding  of  facts  is  fully  sustained  by 
the  record,  and  the  judgment  is  affirmed. 
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Alfred  Q.  Woostbr,  Appellant,  v.  J.  W.  Batbman,  bt  al. 

Judgments:    limitation   of  action.    By   Code,   sections   3439   and 

1  3447,  the  time  during  which  an  action  may  be  maintained  on  a 
judgment  rendered  in  a  court  of  record,  is  limited  to  the  five 
years  intervening  between  the  expiration  of  fifteen  years  from 
its  rendition  and  the  twenty  years  therefrom  when  the  same 
is  "barred. 

Statute  of  limitations:    amendment.    The  legislature  may  amend 

2  an  existing  statute  so  as  to  lengthen  or  shorten  the  time  within 
which  a  cause  of  action  on  a  judgment  will  be  barred,  without 
violating  the  constitutional  prohibition  against  the  impairment 
of  contracts,  if  a  reasonable  time  is  given  for  the  commence- 
ment of  action  before  the  bar  becomes  effectual. 

Limitations:    commencement    of    actions:    reasonable    time.    In 

3  determining  whether  the  time  allowed  by  a  statute  shortening 
the  period  of  limitation  for  the  commencement  of  action  to 
enforce  a  right  is  reasonable,  the  time  intervening  between  the 
passage  of  an  amendment  and  the  date  it  takes  effect  should  be 
considered.  In  the  instant  case  fifteen  months  so  allowed  in 
which  actions  might  be  brought  on  judgments  otherwise  barred 

by  the  amendment,  is  held  reasonable. 

» 

Constitutional  law:    classification:    uniformity:    due  process  of 

4  LAW.  The  act  of  the  legislature  limiting  the  time  within  which 
actions  should  be  commenced  to  enforce  all  judgments  ren- 
dered between  the  taking  effect  of  the  Code  of  1873  and  the 
Code  of  1897,  is  not  unconstitutional  for  nonimiformity,  as  it 
applies  to  all  suoh  judgments  as  a  class,  and  the  act  simply 
recognizes  a  classification  made  by  prior  legislation;  nor  is 
it  void  as  depriving  the  judgment  holder  of  rights  without  due 
process  of  law. 

Appeal  from  Mahaska   District   Court, —  HoNr   John   T. 

Scott,  Jiidg^. 
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Saturday,  Febbuaby  11',  1905. 

A.  W.  Naylob  obtained  judgment  in  the  circuit  court 
for  $57.56  and  costs  against  J.  W.  Baten^an  January  7, 
1878,  and  on  the  22d  day  of  September,  1903,  assigned  the 
same  to  the  plaintiff,  who  seeks  in  this  action  to  have  certain 
land  in  the  name  of  Francis  A.  Bateman  subjected  to  its 
payment  The  defendant's  demurrer  on  the  ground  that  the 
suit  was  barred  by  the  statute  of  limitations  was  sustained, 
and  as  plaititiff  elected  to  stand  on  the  ruling  his  petition 
was  dismissed,  and  he*  appeals. —  Affirmed. 

Carver  &  Wooster  and  D,  C.  Waggoner,  for  appellant. 

W.  R.  Nelsm  and  John  0.  Malcolm,  for  appellee. 

Ladd,  J. —  This  action  was  begun  November  20,  1903, 
to  enforce  a  judgment  entered  in  1878.  Under  the  Code  of 
1873  it  might  have  been  maintained  at  any  time  within  the 

twentj^  years  after  the  lapse  of  fifteen  years 
^*  "^ISftetiOT^of   from  its  rendition.     Weiser  v.  McDowell,  93 
actions.  j^^^^    YY2.     But    the    statutes    as    they    for- 

merly stood  have  been  so  changed  that  the  fifteen  years  from 
the  rendition  of  a  judgment  within  which  suit  against  the 
defendant  therein  is  prohibited  is  not  to  "be  excluded  in 
computing  the  statutory  period  of  limitation  for  an  action 
thereon."  Sections  3447,  3439,  Code.  The  result  is  that 
the  period  within  which  an  action  on  a  judgment  may  be 
maintained  is  but  five  years,  or  the  time  between  the  end 
of  fifte^i  years  and  of  twenty  years  after  its  rendition.  In 
effecting  this  change  no  saving  clause  was  included  preserv- 
ing the  right  to  enforce  judgments  entered  twenty  years  or 
more  before  the  adoption  of  the  Code,  and  for  this  reason 
it  has  been  held  inapplicable  to  them.  Cassady  v,  Orimmelr 
man,  108  Iowa,  695 ;  Norris  v.  Tripp,  111  Iowa,  115 ;  Parks 
V.  Norton,  114  Iowa,  732. 
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By  chapter  137,  page  103,  of  the  Acts  of  the  Twenty- 
Ninth  Gteneral  Assemhly,  however,  the  above  sections  were 
declared  applicable  "  to  all  judgments  rendered  after  the 
9  Statutes  of  ^^^^^g  effect  of  the  Code  of  1873  and  prior  to 
imencto'cnl'  ^®  taking  effcct  of  the  Code  of  1897,  but  the 
time  within  which  an  action  may  be  brought 
on  any  judgment  rendered  during  said  period,  which  would 
otherwise  be  barred  by  this  amendment,  is  hereby  extended 
one  year  after  the  taking  effect  thereof."  That  the  Legis- 
lature may  amend  a  statute  of  limitations,  either  shortening 
or  extending  the  time  within  which  an  existing  cause  of  ac- 
tion may  be  barred,  without  violating  the  constitu- 
tional prohibition  against  the  passage  of  any  law  im- 
pairing the  obligation  of  contracts,  if  a  reasonable  time 
is  given  for  the  commencement  of  an  action  before  the  bar 
takes  effect,  is  settled  by  the  united  voice  of  authority.  Terry 
V.  Anderson,  95  U.  S.  628  (24  L.  Ed.  365) ;  Culbreth  v. 
Dovming,  121  K  C,  20^  (28  S.  E.  Rep.  294;  61  Am.  St 
•Rep.  661) ;  Orifjin  v.  McKenzie,  50  Am.  Dec.  389,  and  note, 
in  which  the  decisions  are  collected;  Merchants'  NaL  Bank 
V,  Braithwaite,  7  N.  D.  358  (75  N.  W.  Rep.  244;  66  Am. 
St  Rep.  653)  ;  Watts  v.  Everett,  47  Iowa,  269;  Cassady  v. 
Orimmelman,  supra;  19  Am.  &  Eng.  Enc.  Law,  169. 

The  obligation  of  a  contract  is  one  thing;  the  remedy 
by  which  it  is  to  be  enforced  quite  another.  Statutes  of 
limitation  pertain  to  the  remedy,  not  to  the  essence,  of  the 
contract,  and  no  one  has  the  right  to  any  particular  remedy. 
Tilton  V,  Swift,  40  Iowa,  78.  "  Statutes  may  constitutionally 
be  enacted  changing  the  remedy  existing  when  the  contract 
was  made,  if  they  preserve  the  existing  remedies  in  sub- 
stance and  with  integrity,  and  do  not  destroy  or  embarrass 
the  remedies  existing  when  the  contract  was  made  so  as 
substantially  to  defeat  the  rights  of  the  creditor."  County  of 
Kossuth  V.  Wallace,  60  Iowa,  508.  A  statute  requiring  the 
prompt  enforcement  of  a  right  does  not  deprive  the  litigant 
of  that  right,  nor  lessen  or  change  the  remedy.     It  is  a  mere 
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change  of  time  within  which  the  remedy  may  be  applied, 
and  can  amountj  to  no  more  than  a  mere  inconvenience.  The 
creditor's  right  remains  unimpaired.  True,  he  must  reduce 
his  claim  to  judgment  sooner  than  was  formerly  required, 
but  when  so  reduced  he  can  perpetuate  it,  and  the  time  for 
collecting  the  fruite  of  the  judgment  is  not  shortened.  The 
shortening  of  the  time  in  which  action  could  be  brought 
in  no  wise,  rendered  the  judgment  less  valuable,  for,  not- 
withstanding the  shortening  of  the  statute  of  limitation,  there 
is  no  shortening  of  the  life  of  the  liability.  If  the  creditor 
does  not  begin  his  action  within  the  reasonable  time  allowed, 
the  loss  sustained  is  attributable  to  his  own  laches,  and  not 
to  the  change  in  law.  The  remedy  is  in  no  sense  impaired. 
Its  application  merely  is  limited  to  a  specified  time  within 
which  it  is  available  to  all. 

As  to  what  is  a  reasonable  time,  the  books  are  not  in 

entire  harmony.     The  amendment  was  approved  March  27, 

1902,  and  went  into  effect  July  4th  following.     If  the  time 

8.  LiMiTATioKs:  between  its  enactment  and  when  it  took  effect 

of  actions;      is  to  bc  iucluded,  the  period  allowed  for  the 

reasonable  j?  i  • 

time.  commencement  of  such  actions  was  more  than 

a  year  and  three  months.  While  there  is  some  conflict  in  the 
derisions,  the  great  weight  of  authority  is  to  th^  effect  that 
such  time  should  be  considered.  Osborne  v.  lAndstrom,  9 
K  D.  1  (81  K  W.  Rep.  72;  46  L.  R.  A.  715;  81  Am.  St. 
Rep.  516);  Smith  v.  Morrison,  22  Pick.  430;  Duncan  v. 
Cobb,  32  Minn.  460  (21  K  W.  Rep.  714)  ;  Eaton  v.  Super- 
visors, 40  Wis.  668;  Hedg'er  v.  Rennaker,  3  Mete.  (Ky.) 
255;  Hart  v.  BostwicJc,  14  Fla.  180;  State  v,  Jones,  21 
Md.  432 ;  Kom  v,  Browne,  64  Pa.  55 ;  Clay  v.  Iseminger,  187 
Pa.  108  (41  Atl.  Rep.  38)  ;  O'Brien  v.  Gaslin,  30  Neb.  347 
(30  K  W.  Rep.  274).  See  contra  Oilhert  v.  Ackerman,  159 
N.  Y.  118  (53  N.  E.  Rep.  753;  45  L.  R.  A.  118).  This 
period  cannot  be  regarded  as  unreasonable,  and  we  do  not 
understand  appellant  to  so  contend,  ^save  as  to  parties  re- 
siding out  of  the  State.     But  there  is  no  ground  for  dis- 
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crimination  in  their  favor  as  against  residents.  The  mere 
matter  of  distance  in  this  day  of  telegraphy  and  fast  mails 
can  make  no  appreciable  difference  in  the  prompt  enforce- 
ment of  claims  when  so  required  by  law. 

It  is. next  urged  that^  as  judgments  were  doubtless 
rendered  at  different  intervals  between  1873  and  1897,  the 
effect  of  this  amendment  was  to  cut  off  different  periods 
*•  TioNirLAw  from  the  time  within  which  actions  might  have 
Sri^lSJn;  been  maintained  under  the  rule  announced-  in 
of^^iawy^*^""  Weiser  v.  McDvwell,  and  for  this  reason  the 
amendment  enacted  by  the  Twenty-Ninth  General  Assembly 
is  in  violation  of  the  provisions  of  the  Constitution  requiring 
that  all  laws  of  a  general  nature  shall  be  uniform,  and  pro- 
hibiting the  General  Assembly  from  granting  to  any  citizen 
or  class  of  citizens  privileges  or  iipmunities  which  upon  the 
same  terms,  shall  not  equally  belong  to  all  citizens.  As  al- 
ready pointed  out,  no  change  of  remedy  was  effected.  All 
judgment  holders  of  a  specified  class  are  required  to  com- 
mence actions,  if  at  all,  within  a  specified  time.  The  law 
is  uniform  in  that  it  applies  to  every  one  of  the  defined 
class,  and  the  only  question  which  can  be  involved  in  the 
contention  is  whether  the  classification  was  reasonable.  Wljat 
is  essential  to  constitute  reasonable  classification  for  legis- 
lative purposes  was  considered  somewhat  at  length  in  State 
V.  Qurhroski,  111  Iowa,  496.  Without  reviewing  the  au- 
thorities, we  are  content  to  state  tJie  conclusion  reached  in 
that  and  several  earlier  cases  that  the  classification  must  be 
based  upon  apparent  natural  reason;  some  reason  suggested 
by  necessity,  by  such  difference  in  the  situation  and  circum- 
stances of  the  subjects  placed  in  different  classes  as  suggests 
the  necessity  or  the  propriety  of  different  legislation  with 
respect  to  them.  That  the  judgments  to  which  this  amend- 
ment applied  were  segregated  from  all  others  appears  from 
the  decisions  first  cited.  They  were  of  necessity  and'  by 
force  of  previous  legislation  a  separate  and  distinct  class  of 
judgments,  rendered  between  the  taking  effect  of  the  Codes 
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of  1873  and  of  1897,  to  which  section  3449  haa  been  held 
inapplicable.  The  classification  had  .already  been  made, 
and  the  legislation  merely  recognized  its  existence  in 
enacting  the  amendment.  It  may  be  that  its  effect  was  to 
cut  off  different  lengths  of  time  within  which  actions  might 
be  brought  on  the  several  judgments,  but  as  a  reasonable 
time  was  provided  within  which  suits  might  be  commenced 
on  all,  no  right  or  remedy  was  impaired,  and  for  this  reason 
no  one  is  in  a  situation  to  complaim  What  has  been  said 
disposes  of  the  suggestion  that  the  amendment  operated  to 
deprive  a  judgment  holder  of  the  benefits  of  due  process 
of  law.  There  is  nothing  in  the  point  that  the  Legislature 
might  not  make  the  section  3439  of  the  Code  as  amended 
applicable  to  the  judgments  contemplated.  See  Ferry  v, 
Campbell,  110  Iowa,  290;  J5Zair  v.  Ostrander,  109  Iowa,  204. 
As  we  find  the  act  in  harmony  with  the  Constitution  in 
any  event,  it  is  unnecessary  to  take  up  the  question  whether 
the  judgment  sued  on  was  a  contract  in  the  sense  contemplated 
by  the  Constitution.  But  see  Ferry  v.  Campbell,  supra; 
Butler  V.  Rocktv^ll,  17  L.  R.  A.  611,  and  note;  Bettm/in  v, 
Cowley,  19  Wash.  207  (53  Pac.  Rep.  53 ;  40  L.  R  A.  815)  ; 
Morley  v.  Lake  Shore  &  M,  8.  R.  Co.,  146  U.  S.  162  (13 
Sup.  Ct  54,  36  L.  Ed.  925),— Affirmed. 


Town  of  Lovilia,  Appellee,  v.  Major  Cobb,  Appellant. 

Cities:    police  power:    ordinances.    A  city  has  power  under  Code, 

1  section  680,  to  enact  an  ordinance  prohibiting  the  keeping  of 
a  place  of  business,  resorted  to  for  the  purpose  of  drinking 
intoxicating  liquor,  open  on  Sunday. 

Ordinances:    title.    An   ordinance   prohibiting   tlie    keeping  of   a 

2  place,  resorted  to  for  the  purpose  of  drinking  liquors,  open  on 
Sunday,  is  comprehended  in  a  title  "  an  ordinance  concerning 
misdemeanors." 

Information:    filing.    It  is  not  necessary  that  an  information  be 

3  marked  "  filed  "  by  a  magistrate,  where  it  was  sworn  to  before 
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hiiT.  and  left  with  him  and  treated  as  an  information  in  the 
trial  of  a  case. 

Inforniation:    amendment.    An  information  before  a  mayor  charge 

4  ing  the  violation  of  an  ordinance  prohibiting  an  open  drinking 
resort  on  Sunday,  may  be  amended  so  as  to  describe  the  place, 
even  after  an  appeal  to  the  district  court. 

Verification  of  infcHrmation.    It  is  presumed  that  a  mayor  before 

5  whom  an  information  was  verified,  was  within  his  jurisdiction 
when  the  oath  was  administered. 

Jury  trial:    waiver.    A  defendant  may  waive  a  jury  on  the  trial 

6  of  an  appeal  from  a  conviction  before  a  mayor  for  the  violation 
of  an  ordinance. 

Appeal  from  Monroe  District  CowrL — Hon.  C.  W.  Veb- 

MiLLioN,  Judge. 

Satubday,  Febupaby  11,  1905, 

Dependant  was  accused  by  information  before  a  magis- 
trate of  keeping  open  his  place  of  business,  to  which  persons 
resorted  for  the  purpose  of  drinking  intoxicating  liquors,  on 
Sunday,  contrary  to  the  ordinances  of  the  plaintiff  town. 
He  was  convicted  before  the  magistrate,  and  appealed  to 
the  district  court.  In  that  court  defendant  demurred  to  the 
information,  but  before  the  demurrer  was  ruled  upon  plain- 
tiff filed  an  ajnendment  to  the  information,  pleading  the 
location  of  the  place  which  defendant  was  alleged  to  have 
kept  open  as  being  in  the  town  of  Lovilia,  Thereupon  the 
demurrer  was  overruled.  The  case  then  went  to  trial  before 
the  court,  a  jury  having  been  waived,  resulting  in  a  judg- 
ment  of  guilty.     Defendant  appeals. —  Affirmed, 

Mitchell,  Tomlinson  &  Price,  for  appellant. 

/.  F.  Aheggleru,  for  appellee. 

Deemer,  J. —  An  ordinance  of  the  plaintiff  town  pro- 
hibited any  one  from  engaging  in  any  calling,   avocation, 
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or  business  on  Sunday,  or  from  keeping  open  any  place 
1.  Police  power:^^  business  of  any  kind,  or  from  permitting  per- 
ordinance*.  ^^^^  ^  rcsort  thereto  for  the  purpose  of  drinking 
intoxicating  liquors  on  the  Sabbatb  day,  except  that  the  work 
be  of  necessity  or  charity.  The  information  charged  the  de- 
fendant with  keeping  open  his  place  of  business  on  Sunday, 
which  place  was  resorted  to  for  the  purpose  of  drinking  intoxi- 
cating liquors.  The  charge  is  clearly  within  the  ordinance, 
and  unless  there  be  some"  invalidity  in  the  act,  or4Some  error  in 
the  proceedings  under  which  defendant  was  convicted,  the 
judgment  must  stand.  Defendant  contends,  however,  that 
the  ordinance  for  several  reasons  is  invalid.  Among  others, 
it  is  said  that  the  town  had  no  authority  to  enact  the  same 
because  the  acts  charged  are  an  offense  under  the  laws  of 
the  State,  and  therefore  the  ordinance  is  inconsistent  there- 
with. Without  setting  forth  the  statutes  which  it  is  olaimed 
cover  the  same  matter,  it  is  sufficient  to  say  that  none  of 
them  cover  the  acts-  charged.  Even  if  they  did,  we  are 
not  prepared  to  hold  the  ordinance  invalid.  No  such  facts 
are  charged  as  would  show  a  violation  of  the  '*  mulct  law," 
and  there  is  nothing  to  show  that  defendant  was  acting  under 
this  law;  hence  Iowa  City  v.  Mclrmemy,  114  Iowa,  587,  is 
in  point  Bloorafield  v.  Trimhle,  54  Iowa,  399,  is  controlling 
on  this  proposition.  The  general  welfare  clause  of  section 
680  of  the  Code  authorized  the  town  to  adopt  the  ordinance 
in  question.     Bhomfield  v,  Trimble,  supra, 

II.  Further,  it  is  argued  that  the  ordinance  is  invalid 
because  it  embraces  more  than  one  subject,  and  the  object 
thereof  is  not  clearly  expressed  in  the  title.  There  is  noth- 
8.  ORDiifANCM:    ^^S   ^^   ^^^^   contention.     State   v.    Wells,    46 

**^^  Iowa,    663.     The  title  of  the  ordinance  was 

*'*  An  Ordinance  Concerning  Misdemeanors." 

III.  Next  it  is  argued  that  the  mayor  who  originally 
tried  the  case  had  no  jurisdiction  —  First,  because  the  in- 
formation was  not  marked  filed  by  him;  and,  second,  be- 
cause it  did  not  locate  the  place  where  the  offense  is  said  to 
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have  been,  comraitted.     The  first  point   is  without   merit. 

True,  the  original  information  was  not  marked 

**  mfnr''™'"   ^^^'^y  b^t*  *^is  was  not  essential  to' give  the 

magistrate  jurisdiction.  It  was  in  fact  sworn 
to  before  the  mayor,  and  left  with  him  as  an  information. 
He  treated  it  as  such,  and  acted  thereon.  >  On  that  defendant 
was  convicted,  and  from  the  judgment  thereon  he  appealed. 
This  shows  a  sufficient  filing.  State  v.  Briggs,  68  Iowa, 
416;  State  vl  Guisenhaiise,  20  Iowa,  22Y. 

The  sufficiency  of  the  information  ^in  its.  charge  as  to 
the  location  of  the  place  kept  by  the  defendant  was  not 
challenged  until  the  case  reached  the  district  court.     Upon 

such  challenge  being  interposed,  plaintiff 
*•  ^J^^dmlntr'  fil^^  ^^  amendment  to  the  information,  making 

the  charge  in  this  respect  specific.  That  an 
information  may  be  amended  is  too  well  settled  to  require 
the  citation  of  authorities,  and  the  amendment  may  be  made 
after  appeal  to  the  district  courts  State  v.  Merchant,  38 
Iowa,  375 ;  'State  v.  Doe,  50  Iowa,  541 ;  State  v,  ReiUy,  108 
Iowa,  736. 

IV.  Next  it  is  argued  that  the  amendment  to  the  in- 
formation was  not  verified.     This  point  does  not  seem  to 
hove  been  made  in  the  district  courts     Moreover,  the  amend- 
ment appears  to  have  been  sworn  to  before  the 

OF  iNFORMA-    mayor.     But  it  is  said  that  the  mayor  was  out- 

TION 

side  of  his  jurisdiction  when  he  administered 
the  oath.  The  presumption  is  otherwise,  and  this  presump- 
tion is  not  rebutted  by  anything  in  the  record. 

V.  In  a  reply  argument  defendant  contends  that  he  was 
entitled  to  a  jury  trial  in  the  district  court,  and  that  this 
right  could  not  be  waived.     This  pointy  even  if  properly 

raisedj  is  settled  adversely  to  defendant  in 
^*  w'Svcn"'''''     State  V.  Ill,  74  Iowa,  441.     Conceding,  argw 

endo,  that  the  proceedings  are  criminal  in  char- 
acter, yet  as  they  are  to  be  tried  in  the  same  manner,  both 
originally  and  on  appeal,  as  proceedings  before  a  justice 
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(Code,  section  692),  defendant  could  waive  a  jury  on  his 
appeal. 

VI.  Lastly,  it  is  argued  that  there  is  no  evidence  to 
support  a  conviction.  In  answer  to  this  it  is  sufficient  to 
say  that  we  find  ample  evidence  to  sustain  tibe  charge. 

There  is  no  error,  and  the  judgment  is  affirmed. 


Mrs.  Augusta  Kaiser  v.  Hahn  Brothers,  Appellants. 

Sidewalks:    contributory  negligence.    Although  a  pedestrian  may 

1  not  pass  along  a  sidewalk  utterly  heedless  of  danger,  yet  fail- 
ure to  anticipate  an  unusual  danger  is  not  contributory  negli- 
gence as  a  matter  of  law.  Under  the  evidence  plaintiff's  neg- 
ligence was  properly  submitted  to  the  jury. 

Defective  sight:    degree  of  care:    instructions.    Where  one  relies 

2  upon  defective  sight  as  an  excuse  for  failing  to  observe  an 
obstruction  upon  the  sidewalk,  from  which  an  injury  resulted,  the 
defendant  is  entitled  to  an  instruction  that  corresponding  cau- 
tjon  is  exacted,  although  only  ordinary  care  under  all  the  cir- 
cumstances is  required. 

Appeal  from  Wapello  District   Court, —  IBlot^.  Frank  W. 

ElCHELBERGER,   Judge. 

Saturday,  February  11,  1905. 

Action  to  recover  damages  for  personal  injuries  caused, 
as  alleged,  by  the  negligence  of  defendants.  Verdict  and 
Midgment  for  plaintiff.     Defendants  appeal. —  Reversed. 

Oilmore  &  Moon,  for  appellants. 

Sleek  &  Smith,  for  appellee. 

McClain,  J. —  It  appears  without  conflict  in  the  evi- 
dence that  on  November  30,  1901,  at  half  past  two  o^clock 
in  the  afternoon,  plaintiff,  who  was  passing  along  the  side- 

VoL.  126  I  A.— 36 


562  Kaiseb  v.  Hahn  Bros.  [126  Iowa 

walk  in  front  of  defendants'  store  in  the  city  of  Ottumwa, 
tripped  or  stumbled  over  two  heavy  planks  or  skids  which 
had  been  used  for  unloading  produce  fi^m  a  wagon  into'the 
front  of  the  store,  and,  when  the  wagon  was  removed,  had 
been  shoved  partway  into  the  store,  and  left  with  their 
ends  resting  on  the  sidewalk.  The  jury  specially  found  that 
the  use  of  the  planks  by  defendants  was  a  temporary  and 
reasonable  use,  and  the  negligence  on  which  their  verdict 
was  predicated  must  have  been  that^  after  the  necessity  for 
the  use  of  the  planks  had  ceased,  they  had  been  negligently 
allowed  to  remain  on  the  sidewalk  for  an  unreasonable  length 
of  time.  This  length  of  time,  according  to  the  finding  of 
the  jury,  was  five  minutes.  It  is  urged  that  the  evidence 
conclusively  shows  that  the  planks  could  not  have  been  on 
the  sidewalk  for  more  than  two  minutes  prior  to  the  acci- 
dent, after  they  were  shoved  back  from  the  wagon,  and 
that  the  finding  of  the  jury  that  the  planks  had  been  negli- 
gently allowed  to  remain  on  the  sidewalk  for  an  unreasonable 
length  of  time  was  without  support  in  the  evidence,  and  was 
the  result  of  passion  and  prejudice.  But  we  would  not  be 
inclined  to  interfere  with  the  conclusions  of  the  jury  on. this 
matter. 

Nor  would  we  be  inclined  to  hold  that  the  evidence  in 
the  record  conclusively  shows  contributory  negligence.  The 
testimony  given  by  plaintiff,  as  a  witness,  that  she  was  not 

looking  for  anything  in  her  way,  because  the 
^'  ^ecliceSce*^  wsilk  had  always  l)e«n  clear  before,   indicates 

to  our  minds  only  that  she  was  not  anticipating 
any  obstruction.  And  clearly  it  would  not  be  contributory 
neglifrence  to  fail  to  anticipate  such  an  obstruction  on  the 
sidewalk.  Whatever  her  duty  may  have  been  as  to  using 
care  to  avoid  any  obstruction  wliich  might  be  on  the  walk,  it 
was  certainly  not  negligence  to  fail  to  anticipate  beforehand 
something  which  she  had  no  occasion  to  anticipate;  that  is, 
the  particular  obstruction  against  which  she  in  fact  stum- 
bled.    But  it  is  true,  on  the  other  hand,  that  plaintiff  could 
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not  go  along  the  sidewalk  utterly  heedless  and  oblivious  of 
any  danger,  even  though  not  of  a  nature  which  she  might 
have  anticipated;  and  perhaps,  if  there  were  no  explanation 
whatever  of  how  it  happened  that  plaintiff,  in  broad  day- 
light, and  when,  as  it  appears,  the  sun  was  shining,  ran 
against  and  stumbled  over  two  planks,  each  twelve  inches 
wide,  three  inches  thick,  and  extending  from  the  level  of 
the  floor  of  the  store,  eighteen  inches  ^bove  the  sidewalk,  to 
within  four  or  five  feet  of  the  curbing  (the  walk  being 
twelve  feet  wide),  so  that  the  top  of  the  planks  was  five  or 
six  inches  above  the  sidewalk  where  the  plaintiff  ran  against 
them,  about  the  middle  of  the  walk,  there  might  be  ground 
for  saying,  as  a  matter  of  law,  that  plaintiff  was  guilty 
of  contributory  negligence.  Yahn  v,  Ottwmwa,  60  Iowa, 
429;  Tuffree  v.  State  Center,  57  Iowa,  538;  Mathems  v. 
Cedar  Eapids,  80  Iowa,  460 ;  Barnes  v.  Town  of  MarcuSj  96 
loway  675.  But  plaintiff  testifies  that  she  was  dazzled  by 
the  sun  shining  in  her  eyes  and  on  the  planks,  and  for 
that  reason  did  not  see  them;  and  we  think  that  the  ques- 
tion was  properly  left  to  the  jury,  whether,  under  the  cir- 
-cumstances,  plaintiff  was  guilty  of  contributory  negligence.  . 
But  it  was  alleged  in  the  petition  and  testified  to  by 
plaintiff,  that  her  eyes  were  weak  by  reason  of  recent  serious 
illness,  and  that  she  was  wearing  colored  glasses  to  protect 
2  Dbfective.  them  from  the  glare  of  the  sun,  and  the  fact 
of  MrcflS^*^*  ^^  alleged  and  proved  in  such  a  way  as  to 
structiois.  indicate  that  plaintiff  was  contending  that  this 
fact  would  be  an  excuse  for  failure  to  see  an  obstruction  on 
the  walk  which  would  be  perfectly  plain  and  obvious  to 
one  with  ordinarily  clear  vision.  It  is  well  settled,  how- 
ever, that  defective  vision  also  imposes  the  duty  of  greater 
care  and  foresight  in  order  to  discover  dangers  which  would 
be  obvious  to  an  ordinary,  person.  It  is  true  that  the  walks 
of  a  city  are  "  for  the  use  of  the  general  public,  without 
discrimination  —  for  the  weak  as  well  as  those  possessing 
perfect  health,  strength,  and  vision."     Hill  v.  Olenwood,  124 
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towa,  479.  But  one  with  defective  sight  should  be  cor- 
respondingly more  careful.  Wirm  v.  Lowell,  1  Allen  (Mass.) 
177;  1  Thompson  on  Negligence  (2d  Ed.)  316. 

An  instruction  was  asked  for  defendants,  embodying 
this  proposition;  and  we  think  it  should  have  been  given. 
The  instruction  asked  was  not  open  to  the  objection  that  it 
required  more  than  ordinary  care  of  the  plaintiff  under  the 
circumstances.  It  correctly  stated  the  nile  recognized  in 
tiiU  V.  OUniJbood,  supra,  that^  although  the  degree  of  care 
required  of  a  person  with  defective  eyesight  is  the  same  as 
that  required  of  other  persons  —  that  is,  ordinary  care  under 
the  circumstances  —  yet  ordinary  care  on  the  part  of  a  per- 
son with  defective  eyesight  involves  greater  prudence  and 
caution  than  is  required  to  constitute  ordinary  care  on  the 
part  of  a  person  having  full  possession  of  his  faculties.  The 
court,  in  instructing  the  jury,  after  stating  the  allegations 
of  the  petition  with  reference  to  the  weakness  of  plaintiff's 
eyes,  and  the  wearing  of  colored  glasses  by  her  at  the  time 
for  their  protection,  proceeded  to  include  these  facts  in  an 
enumeration  of  circumstances  to  be  taken  into  account  by 
the  jury  in  determining  whether  plaintiff  was  guilty  of  con- 
tributory negligence,  directing  the  jury  to  consider  "  whether 
or  not  the  sun  was  shining,  and,  if  so,  whether  it  made  a 
glare  on  the  planks  or  sidewalk  *  *  *  whether  or  not 
her  attention  was  diverted  at  the  time;  whether  or  not  she 
was  weak  from  recent  illness;  whether  or  not  her  eyes  were 
\veak  at  the  time;  whether  or  not  she  was  wearing  green 
glasses  for  the  pretection  of  her  eyes,  and,  if  so,  the  effect 
of  such  glasses  on  her  eyesight;  and  all  other  facts  and 
circumstances  which  the  evidence  tends  to  prove.*'  It  is 
true  that  the  jury  were  fully  instructed  that  it  was  the  duty 
of  plaintiff  to  act  as  an  ordinarily  prudent  person  would 
act  under  the  circumstances;  but,  in  view,  of  the  apparent 
reliance  placed  by  plaintiff  on  the  defective  condition  of  her 
eyes,  and  the  wearing  of  colored  glasses,  as  an  excuse  for  not 
observing  the  obstmction  in  the  walk,  we  think  defendants 
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were  entitled  to  an  instruction  such  as  that  asked  —  to  tlie 
effect  that,  under  such  circumstances,  plaintiff  was  bound 
to  use  greater  care  and  caution.  Without  such  an  instruc- 
tion, the  jury  were  quite  likely  to  be  misled  as  to  the  legal 
effect  of  the  facts  proven. 

For  failure  to  instruct  as  above  suggested,  and  giving 
the  instruction  referred  to,  the  judgnaent  of  the  lower  court 
is  reversed. 


Chables  H.  Johnson,  Appellant,  v.  The  Fabmees*  Insuk- 
ANCE  Co.,  of  Cedar  Rapids,  Iowa,  Appellee,  and 
Chables  H.  Johnson,  Appellant,  v.  The  Mbbchants' 
AND  Bankebs'  Fibe  lifsuBANCE  Co.,  of  Dcs  Moiucs, 
Iowa,  Appellee. 

Pleadings:    amendment.    It  is  not  an  abuse  of  discretion  to  permit 

1  the  filing  of  an  amendment  after  the  evidence  is  in,  to  conform 
the  pleadings  to  the  proof. 

Insurance:    conditions:    violation.    Under   Code,   section   1743,   the 

2  failure  of  an  insured  to  keep  a  set  of  books,  or  the  violation 
of  an  iron  gafe  clause,  will  not  defeat  recovery  where  there  is 
neither  pleading  nor  proof  that  such  neglect  cpntributed  to 
the  loss. 

Title:    breach  of  warranty.    On  an  issue  of  fraudulent  representa- 

3  tion  as  to  title  in-  procuring  insurance,  proof  of  a  contract  of 

'purchase  of  the  insured  property,  wherein  the  assured  agreed 

that  the  title  should  remain  in  the  seller  until  the  property  was  fully 

paid  for,  did  not  of  itself  negative  an  a^bsolute  sale  or  show 

a  breach  of  the  warranty  of  sole  ovvmership. 

Concurrent  insurance.    The  procurement  of  concurrent  or  addi- 

4  tional  insurance  without  the  knowledge  or  consent  of  the  com- 
pany then  carrying  a  risk  on  the  same  property,  which  is  in 
violation  of  the  terms  of  its  policy,  will  avoid  its  liability  for 
a  loss. 

Same.     Knowledge  of  agent  accepting  an  application  that  the  prop- 

5  erty  is  covered  by  other  insurance,  is  binding  on  the  com- 
pany, and  precludes  a  defense  to  an  action  on  the  policy  based 

•  on  that  ground. 
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Reformation  of  instruments.    To  reform  an  instrument  the  proof 

6  must  be  clear,  convincing,  and  satisfactory.     . 

Trial  de  novo.    Although  a  case  is  triable  de  novo  on  appeal,  in 

7  view  of  the  opportunity  of  the  trial  judge  to  observe  the 
demeanor  of  the  witnesses,  his  findings  will  be  disturbed  with 
reluctance. 

Appeal  from  Davis  District* Court. —  Hon.  M.  A.  Roberts, 

Judge. 

Saturday,  February  11,  1905. 

Actions  in  equity  to  reform  certain  policies  of  fire  in- 
surance, and  for  judgments  for  the  amount  of  said  policies. 
Decrees  for  the  defendants,  and  plaintiff  appeals. —  Affirmed. 

Taylor  <&  Scarborough,  for  appellant* 

Payne  &  Somers,  and  Deacon,  &  Oood,  for  appellee 
Farmers'  Ins.  Co. 

Payne  &  Sowers  and  C.  E,  Campbell,  for  appellee  Mer- 
chants^ &  Bankers'  Ins.  Co. 

Debmbr,  J. —  Originally  these  were  independent  law 
actions  brought  upon  separate  policies  of  fire  insurance  to 
recover  the  amount  of  plaintiff's  loss  by  fire  on  a  blacksmith 
shop  and  its  contents  located  in  the  town  of  Floris,  Drfvis 
county,  Iowa.  The  Farmers'  Company  denied  that  plaintiff 
was  the  owner  of  the  personal  property  in  the  building,  and 
pleaded  false  swearing  on  the  part  of  the  insured  in  his 
proofs  of  loss  regarding  his  ownership  of  the  property.  The 
policy  in  the  Farmers'  Company  was  on  plaintiff's  black- 
smith shop,  tools,  wood  and  iron  material,  farm  imple- 
ments, and  buggies.  After  that  company  had  answered, 
plaintiff  filed  an  amendment  to  his  petition,  asking  reforma- 
tion of  the  policy  by  striking  out  therefrom  the  word  "  bug- 
gies " ;  claiming  that  this  was  inserted  both  in  the  application 
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for  insurance  and  in  the  policy  by  mutual  mistake  and  over- 
sight The  Farmers'  Company  answered  this  by  a  general 
denial,  and  also  pleaded  breach  of  a  condition  in  the  policy 
against  concurrent  insurance  upon  the  whole  or  any  part  of 
the  property  insured.  It  also  pleaded  fraud  and  false  swear- 
ing on  the  part  of  plaintiff  in  his  proofs  of  loss  as  to  the 
ownership  and  condition  of  the  title  to  the  property  insured, 
and  misstatements  in  the  application  as  to  the  condition  of 
the  title. 

To  the  original  petition  filed  in  the  action  brought 
against  the  Merchants'  &  Bankers'  Corhpany,  that  company 
filed  a  demurrer,  which  does  not  seem  to  have  been  ruled 
upon.  The  policy  in  that  case  was  for  $200  upon  buggies, 
mowing  machines,  binders*,  and  farm  implements,  and  such 
other  goods,  not  more  hazardous,  usually  kept  for  sale  in  an 
implement  stock.  While  the  demurrer  in  that  case  was 
pending,  plaintiff  filed  an  amendment  to  his  petition,  asking 
for  a  reformation  of  that  policy  by  striking  out  the  words 
"  farm  implements  "  and  "  such  other  goods  not  more  hazard- 
ous usually  kept  in  an  implement  stock  " ;  claiming  that  these 
were  inserted  by  mutual  mistake  both  in  the  application  for 
insurance  and  in  the  policy  issued  thereon.  A  demurrer  to 
this  amendment  was  overruled,  and  thereupon  the  Mer- 
chants' &  Bankers'  Company  answered,  pleading  breach  of 
a  condition  of  the  policy  as  to  concurrent  insurance,  mis- 
statfements  in  the  application  regarding  the  title  and  in- 
cumbrances upon  the  property  insured,  and  false  swearing 
and  fraud  on  the  part  of  plaintiff  in  his  proofs  of  loss.  It 
also  pleaded  breach  of  conditions  requiring  plaintiff  to  keep 
a  set  of  books,  and  of  an  iron-safe  clause.  It  also  denied 
any  mistake  in  either  the  application  or  the  policy.  A  reply 
was  filed  by  plaintiff  in  each  case,  in  which  he  alleged  that 
none  of  the  matters  pleaded  by  the  defendants  in  any  man- 
ner contributed  to  the  loss.  The  cases  were  by  agreement 
tried  together,  and  upon  the  same  testimony,  so  far  as  ap- 
plicable. 
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After  the  taking  of  the  testimony,  and  while  the  case 
was  under  consideration  by  the  trial  judge,  plaintiff  filed 
an  amendment  to  his  petition,  in  each  case  pleading  an 
1  Pleadings-  estoppel  On  each  Company  from  relying  upon 
amendment,  ^h^ir  dcfcnses  of  brcach  of  condition  and 
covenants  of  the  policies,  due  to  the  knowledge  of  the  agents 
of  each  company  who  solicited  the  insurance  of  the  exact 
condition  of  affairs.  Motions  to  strike  these  amendments 
were  interposed  by  both  companies,  but  the  trial  court  in 
its  final  decree  overruled  the  same.  As  they  were  evidently 
made  to  conform  to  the  proofs  in  the  case,  there  was  no 
abuse  of  discretion  in  these  rulings.  • 

II.  As  to  the  breach  of  the  agreement  to  keep  a  set 
of  books,  and  of  the  iron-safe  clause,  section  1743  of  the 
2.  Insurance:      Codc   eliminated   thcsc   matters,   for   there   is 

violation. '      neither  pleading  nor  proof  that  they  in  any 
manner  contributed  to  the  loss. 

III.  The  issue  of  false  swearing  in  the  proofs  of  loss 
we  may  also  pass,  for  the  reason  that  the  testimony  is  not 
such  as  would  defeat  plaintiff's  recovery  if  this  were  the 
only  matter  relied  upon  as  a  defense. 

IV.  Recognizing  the  force  of  the  conditions  in  the 
policies  as  to  concurrent  or  additional  insurance,  plaintiff 
seeks  to  strike  out  certain  words  from  each  policy,  so  as  to 

make  it  appear  that  they  did  not  cover  the  same 

8.  Title:   breach  .  ,  ,  _     ,  ,  __., 

of  warranty;  property,  Cither  m  whole  or  m  part,  ihe  case 
turns,  therefore,  largely  upon  the  equitable  is- 
sues of  reformation.  Defendants  also  claim  that,  even  if 
reformed  as  prayed,  they  both  cover  some  of  the  same  prop- 
erty lost  in  the  destruction  of  the  blacksmith  shop  and  its 
contents  by  fire.  Conceding  arguendo  that  this  is  so,  plain- 
tiff responds  by  saying  that  the  agent  of  the  Merchants^  & 
Bankers'  Company,  which  company  issued  the  second  policy 
in  point  of  time,  had  knowledge  of  the  insurance  policy  is- 
sued by  the  Farmers'  Company,  and  that  the  Merchants' 
&  Bankers'  Company  is  estopped  from  relying  upon  the  con- 
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dition  as  to  additional  insurance.  Both  companies  claim 
that  plaintiff  was  not  the  sole  owner  of  the  property  insured ; 
that  title  to  part  of  it  was  in  another,  and  that^  in  any 
event,  another  held  a  lien  or  incumbrance  upon  the  property 
insured,  or  a  part  of  it ;  and  that  plaintiff  represented,  stated, 
and  warranted  in  his  applications  that  he  was  the  sole  owner 
of  the  property,  and  that  there  were  no  liens  or  incumbrances 
thereon.  Bearing  upon  this  issue,  defendants  introduced  in 
evidence  a  contract  under  which  plaintiff  purchased  a  part 
of  the  goods  destroyed  by  fire,  wherein  he  agreed  that  the 
title  to  the  property  purchased,  and  the  ownership  thereof, 
as  well  as  the  proceeds  thereof,  should  remain  in  the  vendor 
until  the  goods  were  fully  paid  for.  This,  of  course,  does 
not  of  itself  n^ative  an  absolute  sale  to  the  plaintiff  of  the 
goods  purchased  by  him  under  the  agreement  None  of 
the  contracts  are  set  out  in  full  in  the  abstract ;  hence  we 
cannot  say  that  plaintiff  did  not,  for  the  purposes  of  the 
ease,  become  the  absolute  owner  of  the  goods.  Indeed,  this 
point  is  not  relied  upon  by  the  defendants  with  any  great 
confidence.  But  it  is  claimed  that  the  vendor  of  a  part  of 
the  goods  had  a  lien  or  incumbrance  thereon  in  virtue  of  this 
contract,  and  that  this  avoided  the  policies,  which  each,  in 
effect,  provide  that  they  shall  be  void  if  the  property  be  in- 
cumbered by  lien,  or  liable  to  any  lienholder.  In  view  of 
our  conclusions  on  other  branches  of  the  case,  this  point  need 
not  be  decided  at  this  time. 

Going  now  to  the  equitable  issues  of  reformation  of 
the  applications  and  the  policies,  we  thiafc  that,  as  to  the 
Farmers'  Company,  its  defense  is  good,  even  if  the  policies 

were  reformed  as  prayed.  Plaintiff  admits 
that  this  policy  covered  farm  implements,  and 
that*  in  this  respect  no  mistake  was  made*  But 
he  says  that  he  did  not  then  have  any  buggies,  and  that 
there  was  no  intention  to  insure  them.  Let  this  be  conceded: 
it  still  appears  that  the  second  policy  covered  mowing  ma- 
chines ai.J  binders,  which  are  undoubtedly  farm  implements. 


CONCUHREWT 
IMSUBANCB. 
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So  that  as  to  this  company  there  was  concurrent  or  additional 
insurance  without  its  knowledge  or  consent.  This  of  itself 
disposes  of  the  claim  against  the  Farmers'  Company,  even 
if  there  were  nothing  more  in  the  case.  The  mere  fact 
that  plaintiff  did  not  have  mowing  machines  and  binders  in 
stock  when  he  took  out  his  policy  in  that  company  is  wholly 
immaterial.  He  could  have  recovered  for  their  loss  on  the 
Farmers'  Company  policy,  had  the  issue  been  as  to  that 
company  alone.  They  were  added  to  the  stock  after  the 
policy  was  issued,  it  is  true,  but  they  came  within  the 
designation  of  the  property  insured,  and  were  immediately 
protected  by  that  policy.  There  are  no  facts  justifying  a 
finding  of  an  estoppel  as  to  this  company.  So  that  it  has 
at  least  a  double  defense. 

As  to  the  Merchants'  &  Bankers'  Company,  we  are  con- 
strained to  hold  that,  while  this  double  insurance  would  or- 
dinarily be  a  defense  as  to  it^  it  cannot  be  availed  of  here, 

for  the  reason  that  one  of  its  agents  knew  before 

the  application  for  the  insurance  was  written 

that  there  was  other  insurance  upon  farm  implements.     This 

was  binding  on  this  company,  for  it  related  to  a  present 

condition,  and  not  to  a  prosi)ective  one. 

On  the  main  issue  of  reformation  we  are  satisfied  with 
the  conclusions  of  the  district  court.  The  quantum  of  proof 
required  in  such  cases  is  well  understood.     It  must  be  clear, 

convincing  and  satisfactory.     If  there  be  a  sub- 

6.   RePORMATIOW  .111  1  T     •        -  rr 

op.iNSTKu-  stantial  doubt  as  to  the  agreement,  plamtiff 
must  -fail.  Mcershall  v.  Westrope,  98  lowaj, 
324;  Hunt  v.  Qray,  76  Iowa,  268.  We  have  gone  to  the 
transcript,  and  carefully  read  the  testimony  of  each  and  all 
of  the  witnesses,  and  do  not  find  that  clear  and  satisfactory 
showing  required.  Every  writing  in  the  case  —  and  there 
are  many  of  them  —  negatives  plaintiff's  claim.  His  sworn 
proofs  of  loss  belie  his  present  contention.  His  original  pe- 
titions filed  in  this  action  are  against  him.     He  i^  contra- 
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dieted  by  several  apparently  credible  witnesses  on  many  im- 
portant  matters. 

Moreover,  most  of  the  testimony  was  from  witnesses 
who  appeared  before  the  trial  judge  in  person,  and  were 
examined  orally  by  counsel  for  the  respective  parties.     The 

trial  judge,  who  was,  so  far  as  shown,  in  no 
T.  TwAL  SB        manner  prejudiced  afi»inst  the  plaintiff  or  his 

NOVO.  r     J  ~o  r 

claim,  after  seeing  and  hearing  these  witnesses, 
found  against  the  plaintiff ;  and,  while  the  case  is  triable  de 
fU)vo  in  this  court,  we  cannot  and  should  not  overlook  the 
fact  that  much  is  to  be  gained  from  hearing  and  seeing  the 
witnesses  introduced  by  the  respective  parties.  In  such  cases 
it  is  with  reluctance  that  we  disturb  the  findings  of  a  trial 
judge.  Wilkie  v.  Sassen,  123  Iowa,  421.  There  is  no-  such 
showing  here  as  would  justify  us  in  reversing  the  trial  judge 
in  his  finding  of  facts.  He  held  there  was  no  mistake  in 
either  policy,  and  with  that  we  are  content. 
The  decrees  are  therefore  affirmed. 


C.  M.  FoRHEST  and  Isaac  Cobbs,  Appellants,  v.  Thomas  B. 
O'Bryait,  Edward  S.  O'B'ryan,  and  others,  Appel- 
lees. 

Partnership  contract:    consideration.    An  oral  agreement  by  which 

1  defendant  was  to  purchase  in  his  own  name  a  single  tract  of 
land,  paying  therefor  with  his  own  funds,  to  be  repaid  by  a 
sale  of  mining  rijghts,  and  to  which  plaintiffs  neither  contributed 
nor  engaged  to  contribute  anything,  if  sufficient  to  establish  a 
partnership  in  the  profits,  still  the  agreement  could  not  bjs  en- 
forced for  want  of  consideration. 

Partnership  contract:    resulting  trust.    A  mere,  verbal  agreement 

2  whereby  defendant  was  to  purchase  a  tract  of  land  in  his  own 
name  and  with  his  own  funds  to  be  resold  and  the  profits 
above  cost  to  be  the  joint  property  of  plaintiffs  and  defendant, 
and  to  the  purchase  of  which  plaintiffs  contributed  nothing, 
gave  them  no  right  or  interest  in  the  land;  nor  was  defendant's 
relation  to  the  claimed  partnership  shown  to  have  been  such  as 
to  raise  a  trust  in  favor  of  plaintiffs. 
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Appeal    from    Monroe    District    Court. —  Hon.     BoBKKrr 

Sloane,  Judge. 

Saturday,  February  11,  1905. 

r 

•        The  opinion  states  the  case. 

J.  C,  Mabry  and  N.  E.  Kendall,  for  appellants, 

T.  B.  Perry  and  W.  W.  O'Bryan,  for  appellees. 

Weaver,  J. —  The  plaintiffs  claim  that  in  October,  1900, 
they  entered  into  an  oral  agreement  of  partnership  with  the 
defendant  Thomas  B.  O'Bryan  for  the  purpose  of  purchasing 
certain  land  to  be  sold  again  for  the  benefit  of  the  firm ;  that 
in  pursuance  of  said  agreement  said  defendant  did  purchase 
the  land,  but  caused  the  same  to  be  conveyed  to  his  son,  the 
defendant  Edward  S.  O'Bryan..  It  is  alleged,  however,  that 
Edward  S.  O'Bryan  was  not  in  fact  a  bona  fide  purchaser 
of  the  land;  that  he  paid  no  part  of  the  consideration 
therefor,  but  took  the  naked  legal  title  at  the  request  of 
his  father  as  a  method  of  carrying  out  the  purposes  of  the 
alleged  partnership,  and  held  said  title  in  trust  for  said 
partners,  and  afterwards  did  in  fact  convey  the  land  to 
Thomas  B.  O'Bryan,  who  received  it  for  the  use  and  benefit 
of  the  firm.  It  is  also  alleged  that  defendant  has  sold  the 
coal  underlying  the  land  for  more  than  enough  to  pay  the 
purchase  price  of  the  premises,  leaving  a  profit  of  over 
$600  in  money  and  the  entire  surface  of  the  land,  in  all 
of  whidi  the  plaintiffs  are  entitled  to  share.  The  defendant, 
it  is  charged,  denies  and  repudiates  the  partnership,  and 
purposes  to  exclude  plaintiffs  from  any  part  or  share  in  the 
property  or  profits,  wherefore  they  ask  to  have  their  rights 
therein  confirmed,  and  that  the  partnership  be  dissolved, 
its  affairs  settled,  and  a  division  of  its  assets  ordered. 

The  defendants  deny  the  alleged  partnership  agreement, 
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and  say  that  the  land  was  purchased  by  Edward  S.  O'Bryan 
in  good  faith  and  in  his  own  right  They  also  allege  that, 
after  Edward  S.  (yBryan  received  such  conveyance,  plain* 
tiffs  recognized  his  title  and  ownership,  and  took  from  him 
a  written  option  for  the  purchase  of  the  coal  underlying  the 
surface  of  said  land;  making  no  claim  of  title  or  right  in 
themselves,  other  than  such  as  they  obtained  by  virtue  of 
said  option.  Defendants  also  plead  the  statute  of  frauds. 
The  Consolidation  Coal  Company,  which  was  the  purchaser 
of  the  mining  rights  in  the  land,  was  made  a  party  to  the 
suit;  but,  by  a  stipulation  entered  of  record,  said  company 
was  permitted  to  apply  the  unpaid  purcha^  price  of  said 
rights  in  discharge  of  the  debt  contracted  by  Edward  S. 
(yBryan  in  the  purchase  of  the  land,  and  deposit  the  re- 
mainder to  await  the  decree  of  the  court  in  the  case.  This 
being  done,  neither  party  makes  any  claim  for  further  relief 
against  the  company.  A  trial  upon  the  merits  resulted  in 
a  decree  for  the  defendants,  and  the  plaintiffs  appeal. 

I.  The  testimony  shows  that  the  plaintiffs  were,  and  for 
a  considerable  period  had  been,  agents  of  the  coal  company, 
engaged  in  purchasing  or  securing  options  for  the  purchase 

of  mining  rights  in  lands  in  the  vicinity  of  the 
contract:       tract  in  controversy.     There  is  evidence  that 

coiuideraaon.  " 

Thomas  B.  O'B'ryan  was  also  in  the  company  s 
employment^  though  the  precise  nature  of  his  service  is  not 
made  clear  by  the  record.  The  company  desired  to  secure  an 
option  for  the  purchase  of  the  coal  under  a  tract  of  one 
hundred  and  fifty-five  acres  of  land  in  Monroe  county,  owned 
by  one  Brown,  a  resident  of  Chariton,  Iowa.  With  knowl- 
edge of  this  situation,  plaintiffs  testify  they  entered  into 
an  agreement  with  Thomas  B.  O'Bryan  by  which  the  three 
persons  should  together  purchase  the  land  for  the  purpose 
of  making  a  sale  of  the  mining  rights  to  their  common 
employer  at  such  a  rate  as  would  leave  them  a  profit,  which 
should  be  equally  divided.  That  there  was  some  such  oral 
agreement  or  understanding  is  quite  satisfactorily  shown, 
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but  neither  plaintiff  ever  paid,  advanced,  or  invested  any 
sum  or  amount,  in  money  or  service,  for  the  carrying  out 
of  the  venture.  Indeed,  it  is  not  claimed  that  either  of  them 
promised  or  undertook  to  contribute  anything  whatever  to 
the  alleged  partnership  enterprise,  unless  it  be  the  benefit  of 
their  confidential  relations  to  the  corporation  which  it  was 
assumed  would  purchase  the  coal.  They  claim  and  testify 
that  Thomas  B.  O'Bryan  undertook  and  agreed  himself  to 
pay  whatever  was  necessary  to  secure  this  land,  and  take 
the  title  in  his  own  name  for  the  common  benefit  of  the 
partners,  and  was  to  be  reimbursed  for  his  expenditure  out 
of  the  proceeds  of  the  sale  of  the  mining  rights.  Assuming 
all  this  to  be  true,  we  have  to  inquire  whether  a  partnership 
has  been  established.  There  is  no  claim  that  the  alleged 
agreement  contemplated  a  dealing  in  real  estate  generally. 
It  had  in  view  a  single  transaction  concerning  a  single  tract 
of  land,  which  was  to  be  obtained  under  circumstances  which 
insured  the  promoters  against  loss.  True,  one  of  the  plain- 
tiffs testifies  to  an  understanding  that  profits  should  be  shared 
and  losses  borne  in  equal  shares,  but  the  record  makes  it  very 
certain  that  this  was  one  of  those  rarely  fortunate  transac- 
tions in  which  no  risks  were  to  be  taken  by  any  one.  Indeed, 
it  appears  to  have  been  what  in  street  parlance  would  be 
called  a  "  cinch  "  for  all  concerned,  Except,  of  course,  the  coal 
company.  Moreover,  as  we  have  already  noted,  the  plain- 
tiffs neither  contributed  nor  undertook  to  contribute  any- 
thing whatever  to  the  joint  enterprise.  The  purchase  was 
to  be  made  by  Thomas  B.  O'Bryan  in  his  own  name,  and 
with  his  own  money,  and  the  property  thus  acquired  was 
to  be  held  and  finally  conveyed  by  him  for  the  joint  benefit  of 
all.  Without  going  into  any  inquiry  as  to  the  essentials 
of  a  partnership,  we  have  to  suggest  that  there  is  room  for 
serious  doubt  whether  the  facts,  even  upon  the  plaintiffs' 
version,  are  sufficient  to  bring  the  relation  of  the  parties 
within  any  accepted  definition  of  that  term.  If,  after 
the   conversation    in    which    it   is   clawed    the    agreement 
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Tvas  made^  CyBryan  had  expressly  repudiated  the  promise, 
and  refused  to  proceed  farther  or  to  purchase  the  land,  would 
an  action  for  damages  lie  at  the  instance  of  the  plaintiffs? 
In  our  judgment,  it  would  not.  If  for  no  other  reason,  the 
lack  of  consideration  for  the  promise  would  be  a  sufficient 
reason  for  denying  its  enforceable  character.  It  can  hardly 
be  claimed  to  be  a  case  of  mutual  promises,  in  which  each 
serves  as  a  consideration  for  the  other,  for  there  seems 
to  have  been  no  mutuality  of  obligation,  but,  rather,  a  naked 
promise  by  O'Bryan  to  buy  the  property  upon  his  own  per- 
sonal  responsibility,  and,  when  the  deal  was  completed  by 
turning  over  the  mining  rights  to  the  company,  or  to  one 
of  the  plaintiffs  as  its  agent,  to  share  the  profits  with  his 
alleged  partners.  * 

II.     Whatever  may  be  held  as  to  the  validity  or  char- 
acter of  the  agreement,  it  did  not  of  itself  vest  the  plaintiffs 
with  any  right  or  interest  in  the  land.     At  that  time  the  land 
2.  Partnekship    "^'^s  owned  by  a  third  party,  who  was  under 
rSlSdn?'        110  obligation  to  sell  or  convey  it  to  the  part- 
^"»'-  nership    or    to    any    of    its    members^     Until 

O'Bryan  or  some  other  member  of  the  alleged  firm  should 
purchase  it,  the  partnership  had  no  capital,  owned  no  prop- 
erty, possessed  no  assets.  In  short,  the  whole  fabric  rested 
upon  the  possible  purchase  of  the  land  by  Thomas  B.  O'Bryan 
from  its  then  owner.  Brown,  who  was  not  a  party  to  *he  deal, 
and  presumably  had  no  knowledge  of  it.  But  Thomgs  B. 
O'Bryan  did  not  purchase  it  It  was  purchased  by  Edward 
S.  O'Bryan,  from  whom  the  plaintiff  CobKs  took  the  mining 
option  for  the  coal  company.  Edward  S.  O'Bryan  was  un- 
der no  obligation  not  to  buy  the  land  in  his  own  right,  or  to 
obtain  the  title  for  the  benefit  of  the  plaintiffs  or  Thomas  B. 
O'Bryan.  Appellants  contend  that  the  purchase  was  actually 
made  by  the  latter,  and  the  title  taken  in  Edward  in  trust 
for  the  partners.  This  is  explicitly  denied  by  both  de- 
fendants, who  testify  that  the  money  paid  at  the  tixne  of  the 
purchase  was  the  money  of  Edward,  who  also  gave  the  notes 
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and  mortgage  for  the  deferred  payments,  executed  the  sub- 
sequent option  for  sale  of  mining  rights,  and  later  conveyed 
the  land  to  his  father  for  a  valuable  consideration.  There  , 
are  circumstances  which  may  justify  a  suspicion  that  he  was 
acting  in  the  interest  of  his  father  from  the  outset,  but  noth- 
ing which  amounts  to  proof  of  that  fact  So  far  as  the 
record  discloses,  Edward  S.  O'Bryan  had  no  knowledge  or 
notice  of  the  alleged  partnership  agreement,  or  of  the  plain- 
tiffs' claimed  interest  in  the  property  or  its  proceeds,  until 
long  after  the  land  was  purchased  by  him.  He  was  of  adult 
years,  and  the  simple  fact  that  he  was  his  father's  son  is 
not  sufficient  to  justify  us  in  placing  a  fraudulent  construc- 
tion upon  his  acts.  There  is  no  evidence,  whatever  that  he 
took  the  title  under  an  express  trust  in  favor  of  the  partner- 
ship, nor  did  he  have  any  such  relation  to  the  partnership 
that  a  resulting  or  constructive  trust  can  be  raised  in  its 
favor. 

These  conclusions  render  it  unnecessary  for  us  to  con- 
sider the  effect,  if  any,  which  the  statute  of  frauds  may  have 
upon  the  rights  of  the  parties. 

We  are  satisfied  with  the  correctness  of  the  conclusions 
of  the  trial  court,  and  the  decision  appealed  from  is  affirmed. 


120    570 
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William  Flockhart  v.  Hocking  Coal  Co.,  Appellant 

Master  and  servant:  assumption  of  risk:  evidence.  Where  the 
unsafety  of  the  place  to  work  provided  by  the  master  can  be 
discovered  through  a  casual  inspection  by  the  servant,  he  is 
presumed  to  have  a  knowledge  thereof  and  assumes  the  risk 
incident  thereto.  Under  the  evidence,  it  is  held  that  a  mine 
employ^  assumed  the  risk  arising  from  an  unballasted  track. 

Appeal  from  Monroe  District  Court. —  Hon.  M.  A.  Eobekts, 

Juige. 


Saturday,  Februaby  11,  1905. 
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Suit  to  recover  damages  for  personal  injuries.  Trial 
to  a  jury,  and  verdict  and  judgment  for  the  plaintiff.  The 
defendant  appeals. —  Reversed.  * 

Geo.  W.  Seevers,  A.  C.  Pa/rry  and  T.  B.  Perry ,  for 
appellant. 

N.  E.  Kendall,  for  appellee. 

Shebwin,  C.  J. —  At  the  time  the  plaintiff  was  injured 
he  was  a  driver  in  the  defendant's  mine.  He  was  an  expe- 
rienced driver,  and  had  worked  for  the  defendant  in  that 
capacity  for  several  months  before  the  injury  was  received. 
The  track  on  which  he  was  hauling  coal  at  the  time  was 
a, new  one,  having  been  put  in  use  for  that  purpose  only  the 
morning  of  the  day  of  the  accident  There  was  a  knuckle  or 
high  point  in  the  entry  through  which  this  track  ran,  and,  in 
taking  a  trip  of  loaded  cars  out,  it  was  necessary  to  apply  a 
sprag  or  brake  to  the  car  wheels  before  the  trip  had  passed 
entirely  over  the  knuckle.  The  plaintiff  had  made  one  round 
trip  over  this  track,  and  had  gone  back  to  the  face  of  the 
mine,  and  was  returning  to  the  bottom  thereof  with  a  trip 
of  two  loaded  cars.  When  he  reached  a  point  a  few  feet 
from  the  knuckle,  he  stopped  and  spragged  his  trip  for  the 
purpose  of  controlling  it  when  he  reached  the  knuckle.  He 
then  remounted  the  trip,  and  went  on  until  the  forward  car 
was  over  the  knuckle,  when  he  jumped  down  in  front  of  that 
car,  and  undertook  to  stop  the  trip  by  bracing  himself  against 
it;  but  his  toe  caught  under  one  of  the  rails,  and  he  was 
thrown  by  the  car  and  injured.  The  petition  alleges  that  the 
track  was  not  ballasted  at  the  knuckle  or  on  either  side  thereof 
for  several  rods,  and  th^t  the  defendant  was  negligent  because 
of  its  failure  to  ballast  and  level  it  up  with  dirt  or  other 
material. 

The  defense  was  the  assumption  of  the  risk  by  the  plain- 
tiff and  his  contributory  negligence.     There  is  no  serious 
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disagreement  between  counsel  as  to  the  law  governing  the 
case,  and  it  presents  but  one  fact  question. of  importance. 
It  is  conceded  by  the  appellant  that  it  was  its  duty  to  furnish 
a  reasonably  safe  place  for  the  plaintiff  to  work,  and  there 
was  eridei^ce  tending  to  show  a  failure  in  that  respect  On 
the  other  hand,  it  is  conceded  by  the  appellee  that  it  was 
his  duty  to  exercise  ordinary  and  reasonable  care  and  obser- 
vation in  the  use  of  the  track.  The  ultimate  question  for 
determination  is  whether  it  should  be  said,  as^  a  matter  of 
law,  thjit  the  defendant  did  not  use  such  care.  There  was 
no  direct  and  positive  evidence  that  the  plaintiff  knew  that 
the  track  was  unballasted,  nor  was  such  evidence  necessary 
to  defeat  a  recovery.  The  true  test  in  cases  of  this  kind 
is  whether  he  ought  to  have  known  its  condition,  for,  although 
he  did  not  in  fact  know  it^  if  he  might  have  known  it  by 
the  exercise  of  ordinary  or  reasonable  care,  it  amounts  to 
actual  knowledge.  HoAigh,  Adm'r,  v.  C,  R.  I.  &  P.  By.  Co., 
73  Iowa,  66;  Shehech  v.  Nat.  CracJcer  Co.,  120  Iowa,  414; 
Quinn  v.  Ry.  Co.,  107  Iowa,  710;  4  Thompson  on  Negli- 
gence, section  4647.  The  servant  may  assume  that  the  mas- 
ter has  provided  a  safe  place  where  the  defect  is  so  hidden 
that  its  discovery  would  require  special  inspection.  But 
where  the  defect  is  apparent  to  casual  inspection,  he  is  pre- 
sumed X6  have  knowledge  thereof.  Quinn  v.  By.  Co.,  supra, 
and  cases  cited. 

The  plaintiff's  mule  was  hitched  to  a  singletree  at  the 
end  of  a  tail  chain  that  was  from  four  to  six  feet  long, 
and  the  opposite  end  of  which  was  fastened  to  the  car  at  a 
point  about  a  foot  higher  than  the  rails.  When  riding  the 
trip,  the  plaintiff  placed  one  foot  on  the  tail  chain,  and  the 
other  on  the  end  of  the  car;  and  during  all  of  the  time  in 
question  he  had  a  lighted  lamp  fastened  to  the  front  of  his 
cap,  which  enabled  him  to  see  his  mule  and  his  trip.  When 
he  reached  the  knuckle  with  his  first  trip  out  in  the  morning, 
two  other  workers  in  the  mine  were  there,  each  of  whom 
also  carried  a  lighted  lamp,  and  one  of  whom  spragged  the 
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wheels  for  him  just  back  of  the  knueklow  When  the  first 
car  of  this  trip  passed  ovei:  the  knuckle,  the  plaintiff  jumped 
down  in  front  of  it  at  almost  the  identical  spot  where  he 
alighted  at  the  time  he  was  hurt,  and  stopped  it  for  one  of  the 
other  men  to  finish  spragging  it.  He  testified  that  he  did 
not  know  before  the  accident  that  the  track  was  not  ballasted; 
that  he  had  not  looked  at  it  to  see  whether  it  was  or  was 
not  ballasted,  because  it  was  not  his  business  to  do  so ;  and 
that  he  could  have  seen  its  condition  when  riding  on  his  trip 
and  when  spragging  if  he  had  looked  at  it.  Giving  to  his 
testimony  the  most  favorable  construction  that  can  be  claimed 
for  it,  it  is  apparent  that  the  most  casual  inspection^  or 
observation  of  the  track  would  have  disclosed  its  unballasted 
condition,  and  the  possible  danger  to  be  apprehended  there- 
from. The  plaintiff  was  a  driver  of  long  experience,  and 
knew  the  danger  lurking  in  an  imperfect  track,  and  yet  he 
shut  his  eyes  and  refused  to  see  the  obvious  and  plainly 
apparent  condition  which  he  alleges  was  the  cause  of  his 
misfortune.  We  are  of  the  opinion  that  his  own  testimony 
conclusively  shows  that  he  did  not  exercise  the  degree  of 
care  required  by  the  law,  arid  that  the  verdict  should  not 
stand. —  Reversed. 


The  Columbus  Junction  Telephone  Company  v.  D.  W. 

OvEBHOLT,  Appellant, 

Justices  of  the  peace:  change  op  venue:  waiver  of  error.  It  is 
error  for  a  justice  to  grant  a  change  of  venue  after  the  deter- 
mination of  a  motion  to  strike  from  the  answer  and  to  make 
it  more  specific,  as  the  same  constitutes  a  commencement  of 
the  trial  within  the  meaning  of  Code,  section  4502;  and  the 
error  is  not  waived  by  proceeding  to  trial. 

Appeal  from  Louisa  District  Court. —  Hon.  James  D. 

Smyth,  Judge. 


t 
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Saturday,  February  11,  1905. 

Appeal  from  a  judgment  determining  that  a  change 
of  venue  from  one  justice  of  the  peace  to  another  was  improp- 
erly granted. —  Affirmed, 

C.  A.  Carpenter,  for  appellant. 

Molsberry  &  Johnson,  for  appellee. 

Sherwin,  C.  J. —  This  suit  was  commenced  before  a 
justice  of  the  peace,  and  on  the  return  day  the  defendant 
appeared  and  filed  an  answer.  A  motion  to  strike  from  the 
answer  and  to  make  it  more  specific  was  thereupon  filed  by 
the  plaintiff,  and  was  sustained.  The  defendant  then  filed 
a  substituted  answer,  and  immediately  thereafter  a  motion 
for  a  change  of  venue,  which  was  sustained,  and  the  case  was 
sent  to  the  next  nearest  justice,  where  a  trial  was  had  and 
a  judgment  rendered  for  the  defendant. 

The  controlling  question  is  whether  the  change  wa» 
rightly  granted,  and  its  solution  depends  on  the  construc- 
tion of  section  4502  of  the  Code,  which  provides  that  "  either 
party,  before  the  trial  is  commenced,  may  have  the  place 
of  trial  changed,"  etc. ;  and  the  ultimate  question  is,  was 
the  trial  commenced,  within  the  meaning  of  the  statute, 
when  the  issue  of  law  raised  by  the  motion  to  the  answer 
was  heard  and  determined  by  the  court?  We  think  the 
question  must  be  answered  aflSrmatively.  Section  3649  of 
the  Code  defines  a  trial  as  the  "  judicial  examination  of  the 
issues  in  an  action,  whether  they  be  issues  of  law  or  of  fact*"' 
And  this  means  a  judicial  examination  of  an  issue  of  law 
raised  by  a  demurrer  or  plea.  Mathems  v.  Clayton  County, 
79  Tovsra,  510.  Indeed,  the  statute  (Code,  section  3647) 
says  that  an  issue  arises  in  the  pleadings  where  a  conclusion 
of  law  is  maintained  by  one  party  and  controverted  by  the 
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other,  and  motions  and  demurrers  are  defined  as  pleadings 
by  section  3557  of  tBe  Code.  It  is  therefore  very  apparent 
that  the  hearing  of  the  motion  assailing  the  answer  was  a 
commencement  of  the  trial  within  the  meaning  of  the  statute; 
This  was  directly  held  under  a  similar  statute  in  McKermey 
&  DelashmiUt  v.  Hopkins,  20  Iowa,  495.  Nor  is  the  rule 
inconsistent  with  the  cases  of  Lyne  v.  Hoyle,  2  G.  Greene, 
135,  and  Marshall  and  McKee  v.  Kinney,  1  Iowa,  580.  The 
first  of  these  cases  was  decided  under  a  statute  which  permit- 
ted a  change  of  venue  upon  an  application  filed  before  the  trial 
was  submitted  to  the  justice.  The  application  was  made 
after  a  continuance  but  before  the  trial  of  any  issue,  and 
was  refused,  and  the  ruling  was  held  to  be  error.  In  the 
Marshall  Case  there  had  been  a  trial  to  a  jury  and  a  dis- 
agreement, and  it  was  held  that  an  application  for  a  change 
of  venue,  made  before  another  trial  was  commenced,  was  in 
time.  The  contention  that  a  distinct  and  separate  trial 
was  had  and  completed  when  the  justice  heard  and  ruled 
on  tihe  motion  can  hardly  be  sustained.  The  trial  before  that 
justice  was,  of  course,  ended  when  he  granted  the  change  of 
venue.  Had  there  been  no  change  granted,  however,  the 
hearing  had  on  the  motion  would  have  been  a  part  of  the 
trial  of  the  entire  issue  between  the  parties.  Error  in  grant- 
ing a  change  of  venue  is  not  waived  by  going  to  trial.  Mc- 
Cracken  v,  Webb,  36  Iowa,  553 ;  Jones  v.  C.  &  N.  W.  By.  Co., 
36  Iowa,  68. 

^  The  judgment  is  afftrmed. 


James  M.  Castneb  v.  Chicago,  Burlington  &  Quinct 

Railroad  Co.,  Appellant. 

Evidence:    admissions.    In  an  action  against  a  railway  company 

1    for  damage  caused  by  fire,  it  is  competent  to  permit  plaintiff 

to  testify  that  a  letter  written  by  him  to  the  company  definitely 

stating  the  amount  of  his  claim  was  in  fact  written  to  secure  a 
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compromise  and  not  intended  as  an  accurate  statement  of  his 
damage,  as  affecting  its  weight  as  an  admission. 

Proof   of   admissions:    instructions.    Where    there    is   both    oral 

2  and  written  evidence  of  an  admission,  an  instruction  in  relation 
to  the  weight  to  be  given  the  same  should  point  out  the  dis- 
tinction between  the  two  forms  of  proof;  and  where  the  jury 
is  told  that  oral  evidence  of  an  admission  should  be  received 
with  caution,  they  should  also  be  instructed  that  when  the 
admission  is  clearly  identified  such  evidence  is  often  of  a  satis- 
factory nature. 

Same.    A  deliberate  written  statement  over  a  party's  own  signa- 

3  ture  inconsistent  with  a  subsequent  claim  is.  provable  not 
merely  to  discredit  his  testimony  but  as  substantive  proof 
against  him,  and  is  not  subject  to  the  rule  governing  verbal 
admissions. 

Damages:    evidence.    Where  the  plaintiff  sought  to  show  that  his 

4  meadow  had  been  permanently  injured  by  fire  which  consumed 
the  grass,  it  was  competent  for  defendant  to  prove  that  land 
some  distance  away  but  similarly  situated  which  had  been  burned 
over  at  about  the  same  time  was  uninjured. 

Appeal  from  Moivroe  District  Court, —  Hon.  C.  W.  Ver- 
**  million,  Judge. 

Monday,  February  13,  1905. 

Action  to  recover  damages  for  fire  set  out  by  de- 
fendant's locomotive  engine.  Verdict  for  $463.  From 
judgment  on  the  verdict,  defendant  appeals. — Reversed. 

T,  B.  Perry  and  N.  E.  Kendall,  for  appellant. 

Chrkson  &  Bates,  for  appellea 

MoClain,  J. —  The  claim  of  plaintiff  was  for  the  de- 
struction of  standing  grass,  two  stacks  of  straw,  and  a  fence, 
and  for  permanent  damages  to  the  meadow  on  which  the 
grass  was  standing.  On  behalf  of  defendant  there  was 
evidence  tending  to  show  admissions  made  by  plaintiff  soon 
after  the  fire,  fixing  the  amount  of  his  damage  at  $273: 
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and  it  was  further  shown  that  two  weeks  aft^r  the  fire  he 
wrote  to  the  division  superintendent  of  defendant  the  follow- 
ing letter,  which  related  to  his  damage  from  the  fire  in 
question : 

"Dear  Sir:  July  13th,  1901,  fire  from  freight  train 
destroyed  over  30  tons  of  hay  for  me,  together  with  two 
straw  stacks,  304  rails,  and  15  or  20  posts;  altogether  of  the 
value  of  near  300.00.  It  was  reported  at  the  time  by  your 
section  boes,  and  I  have  been  waiting  for  some  one  to  come 
and  see  after  my  loss." 

Over  defendant's  objection,  the  plaintiff  was  allowed  to 

testify  as  a  witness  that  this  letter  did  not  state  the  full 

amount  of  his  actual  loss,  and  that  it  was  wi-itten  for  the 

1.  Evidence:        purpose  of  socuring  from  defendant  a  compro- 

admissions.      ^^^  ^^^  avoiding  litigation,  and  that  it  did 

not  include  any  claim  for  permanent  damage  to  the  meadow. 
It  is  to  be  noticed  also  in  this  connection  that  the  plaintiff 
in  his  testimony  estimated  the  number  of  tons  of  hay  de- 
stroyed as  larger  than  the  number  stated  in  the  letter  and 
*in  the  oral  claims  which  he  made  immediately  after  the  fire 
in  conversation  with  the  ^^icers  of  the  defendant  The  oral 
demands  and  the  letter  were  not,  of  course,  conclusive  on 
plaintiff  as  to  the  amount  of  his  damage,  and  did  not  estop 
him  from  showing  a  larger  amount  of  actual  loss ;  but  they 
were  admissible  as  tending  to  contradict  the  truthfulness  of 
the  claims  made  in  his  testimony  on  the  stand.  It  was 
sought,  therefore,  to  lessen  the  effect  of  the  statements  in  the 
letter  by  having  the  plaintiff  testify  that  it  was  written  by 
way  of  offering  a  compromise.  If,  in  fact,  it  was  an  offer  of 
compromise,  then  it  was  not  entitled  to  any  consideration  as 
against  the  proof  of  the  actual  amount  of  damage,  for  it 
is,  of  course,  well  settled  that  an  offer  made  for  the  purpose 
of  a  compromise  of  litigation  is  not  an  admission.  But  the 
claim  of  defendant  is  that  there  is  nothing  in  the  letter  itself 
*  to  indicate  that  it  contains  an  offer  for  the  purpose  of  com- 
promise merely.   It  purports  to  state  the  amount  of  plaintiff's 
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claim,  and  there  is  nothing  in  it  to  indicate  that  he  was 
claiming  less  than  the  full  amount  of  his  loss  for  which 
the  defendant  was  liable.  But,  as  affecting  the  weight  of 
the  letter  as  an  admission,  we  think  it  was  competent  to  show 
that  it  was  written  with  the  uncommunicated  intention  of 
securing  a  settlement,  and  not  as  a  true  statement  of  plain- 
tiff's damages. 

The  only  instruction  given  by  the  court  with  reference 
to  the  letter  and  the  oral  statements  of  plaintiff  to  the  de- 
fendant's agents,  made  soon  after  the  fire,  was  the  following: 

(11)  The  admission  of  a  party  to  a  suit,  when  made 
deliberately,  and  with  full  understanding  of  the  matter  to 
which  such  admission  relates,  often  affords  satisfactory  evi- 
2.  Proof  of  dcucc ;  but,  as  a  general  rule,  the  statements  of 
admissions:  witncsscs  as  to  the  verbal  admissions  of  a  party 
should  be  received  by  the  jury  with  great  cau- 
tion, as  that  kind  of  evidence  ia  subject  to  imperfections  and 
mistake.  But  any  statement  made  by  the  plaintiff  as  to  the 
amount  of  his  alleged  damages  which  was  at  the  time  stated 
to  be  an  offer  of  compromise,  cannot  be  considered  as  an  ad- 
mission of  plaintiff  of  the  amount  of  his  alleged  damages. 

The  instruction  is  plainly  erroneous  and  misleading  in 
referring  to  the  effect  to  be  given  to  the  letter  and  oral  ad- 
missions. In  the  first  place,  it  draws  no  distinction  between 
oral  admissions  established  only  by  the  testimony  of  a  witness 
who  heard  them,  and  written  admissions,  confessedly  made  by 
the  party  himself ;  that  is,  established  by  writing  over  his  own 
signature.  As  to  oral  admissions  the  rule  of  the  instruction 
is  not  open  to  serious  criticism,  althought  it  tends  to  deprive 
them  of  the  weight  to  which  they  are  entitled  when  clearly 
proven.     The  language  of  Greenleaf,  which  is  to  some  extent 

embodied  in  this  instruction,  is  in  full  as  follows : 

» 

With  respect  to  all  verbal  admissions,  it  may  be  observed 
that  they  ought  to  be  received  with  great  caution.  The  evi- 
dence, consisting  as  it  does  in  the  mere  repetition  of  oral* 
statements,  is  subject  to  much  imperfection  and  mistake ;  the 
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party  himself  either  being  misinformed,  or  not  having  clearly 
expressed  his  own  meaning,  or  the  witness  having  misunder- 
stood him.  It  frequently  happens,  also,  that  the  witness,  by 
unintentionally  altering  a  few  of  the  expressions  really  used, 
gives  an  effect  to  the  statement  completely  at  variance  with 
what  the  party  actually  did  say;  But  where  the  admission 
is  made  and  precisely  identified,  the  evideuice  it  affords  is 
often  of  the  most  satisfactory  nature.  1  Greenleaf  Evi- 
dence, Section  200. 

The  thought  of  the  laat  sentence  quoted  from  Greenleaf 
is  not  given  full  force  by  the  instruction,  which  states  that, 
as  a  general  rule,  "  the  statements  of  witnesbes  as  to  verbal 
admissions  of  a  party  should  be  received  ,by  the  jury  with 
great  caution.^'  And  the  instruction  is*  especially  objection- 
able under  the  evidence  which  is  found  in  this  record,  for 
the  plaintiff  does  not  deny  that  in  his  conversations  with  the 
agents  of  defendant  soon  after  the  fire  he  fixed  his  .damage 
at  $273.  We  think  that  such  oral  admissions,  being  sub- 
stantially made  out  by  the  testimony  of  plaintiff,  as  well  as 
that  of  defendant's  witnesses,  wer^  entitled  to  very  consid- 
erable weight  as  against  his  subsequent  testimony  that  the 
total  amount  of  his  loss  from  the  same  fire  was  over  $700. 

The  instruction  is,  however,  wholly  inadequate  and  mis- 
leading as  to  the  weight  to  be  given  to  plaintiff's  letter  con- 
taining a  deliberato  statement  over  his  own  signature  as  to 

the  amount  of  his  loss.  Such  a  written  ad- 
mission is  provable  not  merely  as  discrediting 
the  testimony  of  the  party  as  a  witness,  but  as  substantive  evi- 
dence against  him.  1  Greenleaf,  Evidence  (16th  Ed.)  section 
170a.  As  stated  by  Prof.  Wigmore  in  his  recent  tfeatise: 
''  Anything  said  by  the  party  may  be  used  as  against  him  as  an 
admission,  provided  it  exhibits  the  quality  of  inconsistency 
with  the  facts  now  asserted  by  him  in  pleadings  or  in  testi- 
mony." 2  Wigmore,  Evidence,  section  1048.  "Admissions  are 
receivable  primarily  because  of  their  inconsistency  with  the 
party's  present  claim,  and  irrespective  of  their  credit  as  asser- 
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tions."  Id.  section  1049.  "An  admission  *  *  *  is  nothing 
but  a  piece  of  evidence  discrediting  the  party's  present  claim, 
and  tending  to  prove  the  fact  of  ita  incorrectness."  Id.  sec- 
tion 1056.  It  is  plain,  therefore,  that  a  written  admission 
shown  to  have  been  made  by  the  adverse  party,  and  incon- 
sistent with  his  claim,  is  substantive  evidence,  and  not  sub- 
ject to  the  rule  which  is  applicable  to  verbal  admissions  estab- 
lished only  by  the  testimony  of  witnesses  with  reference  to 
statements  in  general  which  would  otherwise  be  hearsay,  and 
which  are,  by  Greenleafs  language,  subject  to  some  discredit 
because  of  the  uncertainty  of  such  testimony.  The  instruc- 
tion of  the  court  is  open  to  the  same  objection  as  the  one 
criticised  in  Hawes  v.  Burlington,  C.  R.  &  N.  B.  Co.,  64 
Iowa,  315,  on  the  ground  that  it  contained  no  direction  as 
to  what  the  rule  would  be  if  the  admission  was  deliberately 
made  and  understood  at  the  time. 

Plaintiff  sought  by  his  own  testimony  and  the  testimony 
of  other  witnesses  to  show  that  his  meadow  had  been  per- 
manently damaged  by  the  fire  which  consumed  the  grass 

standing  thereon,  and  defendant  sought  to 
4.  Damages:        meet  this  evidence  by  the  testimony  of  a  wit- 

ness  who  owned  land  some  miles  distant, 
which  had  been  burned  over  at  about  the  same  time 
of  year,  and  xmder  similar  circumstances,  that  his  meadow 
was  not  permanently  injured  by  such  burning,  but  was  better 
the  next  season  than  it  had  been  before.  This  testimony,  if 
admitted,  would  have  tended  to  show  that  plaintiff's  loss, 
so  far  as  his  meadow  was  concerned,  did  not  exceed  the  value 
of  the  grass  standing  thereon  which  was  destroyed,  and  for 
which  he  asked  compensation  on  the  basis  of  its  value  for  hay. 
The  court  sustained  an  objection  to  the  admission  of  such 
testimony  on  the  ground  that  the  two  pieces  of  land  werp 
not  shown  to  be  similarly  situated.  But  we  think  this  objec- 
tion was  not  well  taken.  The  admissibility  of  this  evidence 
as  bearing  on  the  question  whether  the  burning  of  standing 
grass  on  a  meadow  permanently  impairs  its  value,  by  the 
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destruction  of  the  grass  roots,  did  not  depend  on  whether  tlie 
two  pieces  of  land  were  in  pi'oximity  to  each  other,  but  upon 
similarity  of  conditions.     We  think  that  the  testimony  as 
to  the  condition  of  the  witness'  land  when  it  was  burned 
tended  to  show  that  it  was  substantially  in  the  same  condi- 
tion, with  reference  to  the  damage  which  would  be  inflicted 
upon  it  by  burning  the  grass  standing  thereon,  as  the  land 
of  plaintiff,  as  it  was  described  by  himself  and  other  wit- 
nesses produced  by  him.     The  testimony  should  therefore 
have  been  received,     Bradley  v.  lowu  Central  B.  Co,,  111 
Iowa,  562;  Svmnsort  v.  Keokuk  &  W.  B.  Co.,  116  Iowa,  304. 
It  is  evident  that  the  errors  above  referred  to  could 
have  affected  only  the  amount  which  the  jury  should  allow 
plaintiff  in  excess  of  the  amount  stated  in  his  admissions, 
for  in  his  oral  and  written  claims  he  said  nothing  as  to  per- 
manent injury  to  his  meadow.     We  do  not  say  that  he  was 
not  entitled  to  recover  for  such  permanent  injuries,  notwith- 
standing his  injuries  may  not  have  been  apparent  or  known 
to  him  at  the  time  his  claims  were  first  made  —  that  is, 
widiin  two  weeks  after  the  fire;  and,  if  the  competent  evi- 
dence offered  by  the  defendant  had  been  received,  and  the 
effect  of  plaintiff's  admission  properly  explained,  it  may  .well 
have  been  that  the  jury  could  and  would  have  allowed  to 
the  plaintiff  more  than  the  amount  which  he  first  claimed. 
But  as  to  the  number  of  tons  of  hay  which  could  have  been 
gathered  from  plaintiff's  land  had  the  grass  not  been  de- 
stroyed by  fire,  .and  as  to  the  value  of  the  hay  which  was 
thus  destroyed,  we  think  the  admissions  were  entitled  to  great 
weight     However,  as  the  errors  committed  related  only  to 
the  amount  which  plaintiff  should  recover  beyond  the  amount 
originally  claimed  by  him,  we  will  allow  the  plaintiff,  if 
he  so  elects,  to  have  judgment  in  this  court  for  $300  and 
interest  from  the  time  of  the  fire.     If  he  does  not  elect  within 
60  days  from  the  filing  of  this  opinion  to  take  judgment 
for  this  amount,  then  the  case  will  be  remanded  for  a  new 
trial.     The  costs  of  the  appeal  will  be  taxed  to  the  appellee, 
—  Beversed. 
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Minnie  Gregory,  et  al,,  Appellants,  v.  Benjamii?  F. 

Bowlsby,  et  al.,  Appellees. 


Pleading:    failure  to  plead  to  an  amendment.    Where  the  parties 

1  proceed  to  trial  without  answer  or  other  pleading  to  an  amend- 
ed petition,  the  plaintiff  cannot  afterwards  claim  that  defend- 
ant is  in  default  or  that  the  allegations  in  the  amendment 
should  be  treated  as  confessed. 

Trusts:    parent  and  child.    Where  a  father  having  the  confidences 

2  of  his  children  who  are  members  of  his  family,  by  promises 
which  he  did  not  intend  to  perform  induced  them  to  convey 
to  him  their  interest  in  land,  a  court  of  equity  will  decree  a 
constructive  trust  in  their  favor. 

Presumption   of   fraud.    The   mere   relationship   of   a   parent   and 

3  adult  child  will  not  constitute  such  a  state  of  confidence  as  to 
raise  a  presumption  of  fraud,  but  it  will  be  considered  in  con- 
nection with  other  facts  and  circumstances  for  the  purpose 
of  establishing  a  trust. 


Appeal  from  Madison  District  Court. — •  Hon.  Edmund 

Nichols,  Judge. 

« 

Monday,  February  13,  1905. 

Suit  in  equity  to  establish  a  trust  in  certain  lands  the 
legal  title  to  which  is  in  the  defendants.  The  trial  court 
dismissed  plaintiffs'  petition,  and  they  appeal. —  Reversed, 


Steele  &  Bobbins,  for  appellants. 


» John  A.  Guiher  and  A.  W.  Wilkinson,  for  appellees. 

Dbemeb,  J. —  This  case  was  once  before  us  on  a  de- 
murrer to  the  petition.  115  Iowa,  327.  After  the  remand 
to  the  district  court  plaintiffs  amended  their  petition  by 
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pleading  that  they  had  but  shortly  before  the  execution  of  the 
1.  Pi-EADiNcs:  ^®^  under  which  defendant  B.  F.  Bowlsby 
pSid^^to^an  dainiB  attained  their  majority;  that  plaintiff 
amendment.  J^finnie  Gr^ory  and  her  husband  were  living 
upon  the  premises  as  members  of  the  family  of  defendant 
Bowlsby,  and  that  plaintiffs  Frank  Bowlsby  and  Bertha 
Bowlsby  also  resided  upon  the  premises,  and  were  members 
of  the  same  family;  that  plaintiff  C.  C.  Bowlsby,  with  his 
wife,  were  also  residing  upon  the  premises,  near  the  house 
of  the  defendant  Bowlsby;  that  plaintiffs  May  and  Frank 
Davidson  had  only  recently  been  married,  and  that  down 
until  the  time  of  her  marriage  May  had  resided  with  her 
father,  B.  F.  Bowlsby,  defendant;  that  defendant  enjoyed 
the  confidence  and  respect  of  the  plaintiffs,  and  on  account 
of  the  friendly  family  relations  existing  between  them  he 
(B.  F.)  had  great  influence  over  the  plaintiffs,  and  each 
of  them ;  and  that,  but  for  this  influence,  plaintiffs  would  not 
have  deeded  the  lands  to  B.  F.  Bowlsby.  No  answer  or 
other  pleading  was  filed  in  response  to  this,  but  the  parties 
went  to  trial,  and  the  case  proceeded  as  if  an  answer  had 
been  filed.  Such  being  the  situation,  plaintiffs  are  in  no 
position  to  claim  that  defendants  were  in  default,  or  that  the 
allegations  of  this  amendment  should  be  treated  as  con- 
fessed. Long  V.  VaUeau,  87  Iowa,  675 ;  Medlamd  v.  Walker, 
96  Iowa,  175. 

The  law  of  the  case,  except  in  so  far  as  the  amendment 
tendered  a  new  issue,  was  settled  in  the  former  opinion. 
There  is  no  claim  of  any  resulting  trust,  and,  if  plaintiffs 

recover,  it  must  be  on  the  theory  of  a  construct- 
parent  and  ive  ouc  gTowmg  out  of  the  iraud  of  the  de- 
fendant Benjamin  F.  Bowlsby,  or  of  his  having 
taken  advantage  of  some  confidential  relation  existing  be- 
tween himself  and  his  children.  The  record  shows  that  all 
^Q  matters  recited  in  the  petition  which  was  before  us  on  the 
former  appeal,  and  which  were  then  held  sufficient  to  con- 
stitute a  constructive  trust,  are  true^  unless  it  be  that  de- 
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fendant  intended  to  perform  his  promise  made  to  the  plain- 
tiffs, his  children,  as  an  inducement  for  the  conveyance  to 
him.  That  he  made  the  promises  charged  is  clearly  shown 
by  the  overwhelming  weight  of  the  testimony,  and  really  not 
denied  by  the  defendant.  But  if  is  said  that^  if  he  made  any 
promise,  he  at  the  time  intended  to  perform  it,  or  at  least 
plaintiffs  have  not  shownr  that,  he  did  not  intend  to  do  so. 
We  are  constrained  to  hold  that  his  promises  were  the  direct 
inducement  for  the  conveyances;  that  he  did  not  intend  to 
perform  or  keep  them,  but  was  anxious  to  get  the  title  to 
the  land  in  his  owm.  name;  that  he  secured  the  conveyances 
from  his  children,  some  of  whom  were  barely  of  age,  because 
of  the  confidence  they  reposed  in  him,  and  of  his  influence 
over  them ;  that  he  asked  some  .of  them  to  keep  the  matter 
secret  for  fear  of  a  consultation  between  them  which  might 
thwart  his  purposes ;  that  he  was  the  active  agent  in  securing 
the  conveyances ;  that  he  paid  no  consideration  therefor,  but 
secured  the  same  on  the  strength  of  the  agreement  charged ; 
that  he  hurriedly  brought  the  parties  together,  had  a  lawyer 
of  his  ow«n  choosing  present  with  a  deed  already  prepared; 
thiat,  after  receiving  the  deed,  and  shortly  before  his  second 
marriage  to  his  codefendant  in  this  case,  he  misrepresented 
the  agreement  between  him  and  his  expectant  second  wife 
for  the  purpose  of  carrying  out  his  intent  to  defraud ;  and 
that  upon  the  whole  case  the  equities  are  so  strongly  in 
plaintiffs*  favor  that  they  should  have  had  a  decree  estab- 
lishing the  alleged  trust,  and  confirming  their  several  inter- 
ests in  and  to  the  land.  No  one  should  be  permitted  to 
use  the  statute  of  frauds  as  an  instrument  of  fraud,  and 
courts  will  not  permit  a  person,  through  the  influence  of  a 
confidential  relation,  to  acquire  title  to  property,  or  to  ob- 
tain an  advantage  which  he  cannot  conscientiously  retain. 
Wood  V.  Rahe,  96  K  Y.  414. 

On  the  former  appeal  we  held  that  the  mere  relationship 
between  a  parent  and  his  adult  children  did  not  constitute 
such  a  state  of  confidence  as  to  create  a  presumption  of 
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fraud  or  undue  influence,  and  this  rule  we  still  adhere  to; 

but  there  may  be  such  facts  shown  in  addition 
*•  ^"SauiI'°''    to  the  relationship  as  to  create  a  condition  of 

confidence,  which  should  be  considered  by  a 
court  of  equity  in  such  cases  as  this.  As  to  some,  if  not 
all,  of  the  plaintiffs,  this  was  shown  here,  to  meet  the  allega- 
tions of  the  amendment  to  the  petition.  The  father  was 
the  naturaf  guardian  of  his  children  before  they  became  of 
age;  and  as  to  some  of  them  the  influence  thereby  obtained 
presumptively  continued,  and  was  in  force  when  the  con- 
veyance was  made.  We  do  not  say  that  the  relationship  of 
confidence  was  such  here  as  to  cast  the  burden  upon  tlie 
defendants  to  show  that  the  conveyances  were  fair,  just,' 
and  without  fraud.  What  we  do  told  is  that  this  relationship 
should  be  considered  in  reaching  a  proper  solution  of  the 
question  as  to  whether  or  not  there  was  a  trust  ex  maleficio. 
The  defendant's  attitude  toward  his  children,  his  statements 
and  conduct  since  he  received  the  conveyances,  his  deeding 
a  part  of  the  land  to  his  codefendant,  his  denial  of  the  agree- 
ment which  is  clearly  proved,  his  attempt  to  influence  his 
children  to  desist  in  their  efforts  to  recover  back  the  title 
to  the  land,  these  and  many  other  matters  should  be  con- 
sidered in  arriving  ^  an  equitable  determination  of  the 
case.  Of  course,  defendant's  mere  denial  of  the  alleged 
agreement  does  not  constitute  such  a  fraud  as  will  take  the 
case  out  of  the  statute  of  frauds;  but  this  denial  may  be 
considered  with  other  circumstances  in  arriving  at  a  correct 
solution  of  the  issues  involved.  After  a  careful  considera- 
tion of  the  entire  record,  we  are  satisfied  that  plaintiffs  have 
made  out  their  case,  and  that  a  decree  should  be  entered  in 
their  favor.  The  defendant  B.  F.  Bowlsby  owned  one- 
third  of  the  land  in  his  own  right,  which  he  derived  through 
his  first  wife.  This  he  had  a  right  to  convey  to  his  co- 
defendant,  and  the  conveyance  to  her  of  an  undivided  one- 
third  should  not  be  disturbed.  But  the  other  two-thirds 
should  be  decreed  to  be  held  by  defendant  B.  F.  Bowlsby 
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for  such  of  his  children  as  are  parties  to  this  suit^  each 
owning  an  undivided  one-tenth  thereof.  From  the  record 
made  upon  the  trial  of  the  case  in  the  court  below  we  are 
imable  to  determine  whether  or  not  defendant  B.  F.  Bowlsby 
or  his  wife,  or  either  of  them,  should  be  charged  with  a  part 
of  the  rents  and  profits  of  the  land,  and  the  case  must  be 
remanded  to  the  trial  court  for  a  determination  of  tiiat 
matter.  And  if  it  be  found  that  plaintiffs  should  have  a 
part  thereof,  then  an  accounting  should  also  be  had  as  to 
taxes  paid  by  the  defendants,  or  either  of  them,  and  as  to  any 
other  matters  which  should  be  considered  in  making  up  the 
account. 

For  the  reasons  pointed  out,  the  decree  must  be  reversed, 
and  the  cause  remanded  for  one  in  harmony  with  this 
opinion. —  Reversed  and  remcmdecL 


J.  E.  Klepfek,  Appellant,  v.  City  of  Keokuk,  Appellee. 

Default  judgments:    setting  aside.    An  inferior  court  has  jurisdic- 

1  tion  to  set  aside  a  default  judgment,  notwithstanding  a  tran- 
script has  been  filed  in  the  district  court. 

Judgments:    effect  of  transcript.    The  fi^ig  of  the  transcript  of 

2  a  judgment  in  district  court  makes  it  a  judgment  of  that  court 
under  Code,  section  273,  simply  for  the  purpose  of  enforce- 
ment. 

Setting  aside  defaults.    Setting  aside  a  default  to  permit  a  defense 

3  on  the  merits  is  a  matter  largely  within  the  discretion  of  the 
trial  court,  and  its  order  will  not  be  disturbed  except  in.  cases 
of  abuse. 

Affidavit  of  merits.    In  an  action  for  a  personal  injury,  an  affidavit 

4  of  merits  in  support  of  a  motion  to  set  aside  a  default,  which 
alleges  a  belief  that  the  accident  was  the  result  of  plaintiflTs 
negligence  and  not  that  of  defendant,  is  sufficient  without  get- 
ting out  all  the  facts  upon  which  the  conclusion  rests. 

Appeal  from  Keohvk  Superior  Court, —  Hon.  W.  L.  Mc- 

Namara,  Judge. 
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Monday,  Febbuary  13,  1905. 

Action  to  recover  damages  for  a  personal  injury.  Judg- 
ment by  default  was  entered  against  the  defendant  city  for 
"want  of  an  appearance,  and  such  was  subsequently  set  aside 
on  motion.  I'rom  the  order  setting  aside  the  default  and 
judgment,  the  plaintiff  appeals. —  Affirmed. 

F.  M.  Ballinger,  for  appellant 

Hazen  /.  Savryer  and  H.  R.  Collins,  for  appellee. 

Bishop,  J. —  The  default  judgment  was  entered  by  the 
superior  court  on  April  11,  1904,  and  a  transcript  was  at 
once  taken  by  plaintiff,  and  filed  in  the  office  of  the  clerk 
of  the  district  court  of  Lee  county.  .The  motion,  by  defendant 
to  set  aside  the  judgment  was  filed  on  April  13,  1904,  and 
during  the  term  of  court  at  which  the  judgment  was  entered. 

I.  The  first  contention  presented  by  appellant  is  that 
the  court  below  was  without  jurisdiction  to  set  aside  the  de- 
fault, in  view  of  the  fact  that  a  transcript  of  the  judgment 

had  been  filed  in  the  oflBoe  of  the  clerk  of  the 
'•  jSJ^^NTs:  district  court  This  contention  cannot  be  sus- 
setting  aside.  Gained.  The  superior  oourt  has  jurisdiction 
concurrent  with  the  district  court  in  all  civil  matters  save  in 
certain  respects  not  material  to  be  here  considered.  Code, 
section  260.  And  the  statutes  governing  procedure  in  the 
disti:ict  court  apply  to  such  courts,  imless  otherwise  specially 
provided.  Code,  section  263.  Judgments  by  default  en- 
tered in  the  district  court  may  be  set  aside  on  such  terms  as 
to  the  court  may  seem  just,  application  being  made  therefor 
during  the  term  at  which  the  judgment  was  entered.  Code, 
section  3790.      - 

Counsel  for  appellant  relies,  however,  upon  the  pro- 
visions, of  Code,  section  273,  relating  to  superior  courts,  and 
which  are  as  follows:     ^'.Judgments  in  said  courts  may  be 

Vou  126  I  A.— 38 
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made  lienB  upon  real  estate     *     *     *     by  filing  transcripts 

of  the  same  in  the  district  court,  as  provided  in 
effect  of  '  this  Code  in  relation  to  judgments  of  justices 
of  the  peace,  and  with  equal  effect,  and  from 
the  time  of  such  filing  they  shall  be  treated  in  all  respects 
as  to  their  effect  and  mode  of  enforcement  as  judgments 
rendered  in  the  district  court  as  of  that  date,  and  no  execu- 
tion can  thereafter  be  issued  from  the  said  superior  court  on 
such  judgments,"  €*c.  Code,  section  4537,  authorizes  the 
filing  in  the  district  court  of  transcripts  \>i  judgments  en- 
tered by  justices  of  the  peace,  and  the  succeeding  section 
provides  that  from  the  filing  and  entry  of  the  transcript 
the  judgment  "  shall  be  treated  in  all  respects  and  in  its  en- 
forcement as  a  judgment  obtained  in  the  district  court.  No 
execution  shall  issue  from  the  justice's  court  after  the  filing 
of  such  transcript."  The  filing  of  a  transcript  in  the  dis- 
trict court  has  to  do  with  the  matter  of  the  enforcement 
of  the  judgment;  the  judgment  becomes  a  judgment  of  the 
district  court  for  such  purpose,  and  such  only.  It  was 
never  intended  by  the  statues  thus  providing  for  a  manner 
of  enforcement  to  forbid  the  court  entering  the  judgment 
from  controlling  the  same  in  respect  of  other  matters  au- 
thorized by  law. 

Not  only  has  the  superior  court  power  to  set  aside  de- 
faults and  grant  new  trials,  but  a  justice  of  the  peace  may 
set  aside  a  default  judgment  at  any  time  within  six  days 
after  being  rendered.  Code,  section  4513.  To  say  that 
the  right  of  a  judgment  defendant  may  be  cut  off  by  the 
act  of  the  judgment  plaintiff  in  taking  a  transcript  is  to 
render  nugatory  such  statute  provisions.  However  meri- 
torious the  right,  the  district  court  could  grant  no  relief, 
as  it  has  jurisdiction  only  to  enforce.  And  the  argument 
of  counsel  for  appellant,  should  we  follow  it,  would  lead 
to  a  holding  that  no  appeal  could  be  allowed  after  a  tran- 
script has  been  taken.  If  all  connection  of  the  court  render- 
ing the  judgment  was  cut  off  by  the  transcript,  and  such 
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judgment  became  in  all  respects  as  if  originally  entered  in 
the  district  courts  there  would  be  no  way  to  reach  the  court 
charged  with  the  commission  of  error.  The  district  court 
would  have  no  record  upon  which  an  appeal  might  be  predi- 
cated, or  upon  which  to  try  the  case  anew  should  there  be 
an  order  for  remand  and  new  trial.  It  must  be  apparent 
that  the  contention  of  appellant  is  without  force.  The  cases 
of  Little  V.  Devendorf,  109  Iowa,  47,  and  Oyster  v.  Bank, 
107  Iowa,  39,  are  not  in  conflict  with  the  conclusion  thus 
reached. 

II.  It  is  next  urged  in  argument  by  appellant  Ijiat  no 
sufficient  excuse  for  the  default  was  shown  to  authorize  the 
order  setting  it  aside.     The  subject-matter  is  very  largely 

committed  to  the  discretion  of  the  trial  judge, 
^'  dSI'ult^™  ^°d  we  will  not  interfere  except  in  a  clear 

case  of  abuse.  While  negligence  pure  and  sim- 
ple on  the  part  of  the  defendant  or  his  attorney  will  not 
be  sufficient  to  excuse  a  default,  yet,  short  thereof,  many 
circumstances  and  conditions  may  be  accepted  when  shown, 
although  not  wholly  blameless.  A  busy  lawyer  will  occasion- 
ally mislay  papers,  or  the  intensity  of  interest  in  one  case 
may  cause  him  to  forget  momentarily  what  is  due  from  him 
in  respect  of  another.  It  is  for  the  trial  court  to  judge  of 
the  merits  of  the  excuse  in  all  such  cases.  Ordwcuy  v.  Svr 
chard,  31  Iowa,  487;  Jean  v.  Hermessy,  74  Iowa,  349; 
Barto  V.  Electric  Co.,  119  Iowa,  179.  In  the  instant  case 
it  is  reasonably  made  to  appear  that  the  failure  to  enter  an 
appearance  was  an  oversight  due  to  the  papers  in  the  case 
getting  misplaced.  It  also  appears  that  a  change  in  the 
incumbency  of  the  office  of  city  attorney  took  place  about 
the  time,  from  which  some  confusion  resulted.  In  any 
event,  the  record  does  not  warrant  us  in  finding  that  the 
trial  court  abused  its  discretion. 

III.  As  a  prerequisite  to  the  setting  aside  of  a  defkult, 
the  statute  requir^  that  the  defendant  file  an  affidavit  of 
merits,  and  plead  issuably  forthwith.     Here  the  defendant 
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answered,  denying  generally.     There  was  also  filed  the  affi- 
4.  Affidavits  of  ^avit  of  the  city  attomoy  to  the  effect  that  he 
MERIT.  j^^^  made  an  investigation  into  the  facts  and 

circumstances  of  the  accident  complained  of  by  plaintiff, 
and  therefrom  believed  that  such  accident  was  not  caused 
by  any  n^ligenee  on  the  part  of  defendant  or  its  oflScers  or 
agents,  but  that  the  same  was  due  solely  to  the  negligence 
of  plaintiff.  This  was  sufficient  True,  the  affiant  states 
his  belief  merely,  but  it  must  be  remembered  that  a  finding 
of  negligence  or  of  the  absence  thereof  is  nothing  more  or 
less  than  a  conclusion,  and  it  would  be  xmreasonable  to  re- 
quire the  setting  forth  of  all  the  facts  and  circumstances,  and 
the  inferences  and  presumptions  to  be  drawn  therefrom,  upon 
which  the  -conclusion  was  made  to  rest.  Our  attention  is 
not  called  to  any  authority  which  imposes  such  a  require- 
ment. 

From  what  we  have  said,  it  follows  that  the  order  ap- 
pealed from  must  be,  and  it  is,  wffirmecL 


C.  P.  Meredith,  Appellant,  v.  Samuel  Lochrie  and  A.  M. 

Lochrie. 

Recovery  of  rents  and  profits  by  junior  mortgagee.  A  junior  mort- 
gagee or  his  assignee,  whose  rights  have  not  been  foreclosed, 
may  redeem  from  the  foreclosure  of  a  prior  mortgage  and 
recover  the  rents  and  profits  less  permanent  improvements  if 
any,  but  such  rents  must  be  determined  and  recovered  in  the 
action  for  redemption  and  not  by  a  separate  suit,  unless  a  suf- 
ficient excuse  for  the  failure  be  shown. 

Appeal  from  Cla/rk  District  Cottrt. —  Hon.  H.  M.  Towner, 

Judge. 

Monday,  February  13,  1905. 
Suit  to  recover  for  the  use  of  land.     There  was  a 
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judgment  for  the  defendants,  from  which  the  plaintiff  ap- 
peals.—  Affirmed, 

De  Lcmo  &  Meredith,  for  appellant. 
W.  8.  Hedrick,  for  appellee. 

Sherwin,  C.  J. —  There  were  three  mortgages  on  the 
land  in  question.  The  first  one  was  foreclosed,  and  the 
defendants  herein,  wto  were  the  holders  of  the  second  mort- 
gage, redeemed  therefrom,  and  took  a  sheriff's  deed  for 
the  land  in  November,  1899.  They  thereafter  brought  suit 
against  the  holder  of  the  third'mortgage,  he  not  having  been 
made  a  party  to  the  foreclosure  of  the  first,  and  on  the  6th 
day  of  April,  1900,  a  decree  was  entered  fixing  the  amount 
to  be  paid  by  Johnson,  the  third  mortgagee,  to  make  redemp-* 
tion,  and  giving  him  until  August  6,  1900,  to  pay  the  same. 
The  plaintiff,  as  the  assignee  of  Johnson,  redeemed  in  ac- 
cordance with  the  decree,  and  received  a  quitclaim  deed  from 
the  appellees.  He  thereafter  brought  this  suit  to  recover 
the  rents  and  profits  of  the  land  for  the  years  1899  and 
1900.  It  is  undoubtedly  the  rule  that  a  subsequent  mort- 
gagee, whose  rights  have  not  been  foreclosed,  may  redeem 
and  demand  from  the  mortgagee  in  possession  an  accounting 
for  the  rents  and  profits  less  permanent  improvements. 
Spurgvn  v.  Adamson,  62  Iowa,  661 ;  Ten  Eyck  v.  Casady, 
15  Iowa,  624;  Barrett  v,  Blachma/r,  47  Iowa,  565.  But 
in  the  last  case  cited  it  was  held  that  such  claim  must  be 
made  in  the  action  for  redemption.  In  the  case  at  bar  the 
amount  necessary  to  redeem  was  agreed  upon,  and  it  was 
so  entered  in  the  decree,  and  the  presumption  is  conclusive 
that  the  amount  thus  found  was  the  amount  due  after  allow- 
ing Johnson  all  proper  credits.  The  law  abhors  a  multi- 
plicity of  suits,  and  neither  Johnson  nor  his  assignee  can 
now  maintain  an  action  for  rents  and  profits  which  might 
have  been  recovered  in  the  former  suit,  unless  a  suflBcient 
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excuse  for  the  failure  be  shown.  The  defendants  received 
rent  for  the  year  1900,  and  it  is  said  that  they  should  ac- 
count therefor  in  this  action.  If  it  be  conceded  that  the 
decree  did  not  determine  the  rights  of  the  parties  at  the 
time  redemption  was  in  fact  made  —  a  question  we  do  not 
determine  —  the  evidence  shows  that  the  amount  of  rent 
received  was  expended  in  permanent  improvements  on  the 
land,  and  under  the  rule  of  the  cases  cited  the  plaintiff  can- 
not recover  therefor. 

We  think  tlie  judgment  right,  and  it  is  affirmed. 


CoLEAN  Implement.  Company,  Appellant,  v.  R.  W.  Stbong 

and  Charlie  Strong. 

Chattel  mortgages:    description  of  property.    A  description  in  a 

1  chattel  mortgage  as  "  one  hay  horse  twelve  years  old  named 
Mike,  one  hay  mare,  white  strip  in  forehead,  named  Mollie, 
twelve  years  old,"  the  mortgage  also  stating  from  whoiii  pur- 
chased, the  residence  of  the  mortgagors  and  that  the  property 
was  in  their  possession  there  to  remain  until  default  in  pay- 
ment or  an  attempted  sale,  was  sufficiently  definite  to  authorize 
its  admission  in  evidence. 

Identification  of  property.    Where  the  description  in  a  mort^^age  is 

2  sufficiently  definite  to  justify  its  admission  in  evidence,  the 
property  may  then  be  identified  by  extrinsic  evidence. 

Replevin:    recovery  for  use  of  property.    A  defendant  in  replevin 

3  who  elects  to  take  a  money  judgment  and  proves  the  value  of 
the  property  at  the  time  it  was  taken  under  the  writ,  cannot 
recover  for  its  use  from  that  time. 

Appeal  from  Monona  District  Court.- —  Hon.  Willlam 

Hutchinson,  Judge. 

Monday,  February  13,  1905. 

Suit  to  recover  the  possession  of  personal  property. 
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There  were  a  verdict  and  a  judgment  for  the  defendants. 
The  plaintiff  appeals. —  Reversed, 

C.  E.  Underhill,  for  appellant. 

Prichard  &  Newby,  for  appellees. 

Sheewin,  C.  J. —  The  plaintiff's  right  to  the  possession 
of  the  property  in  question  was  based  on  a  chattel  mortgage 
given  to  it  by  Henry  and  Elizabeth  Guy,  which  was  duly 

recorded  in  Monona  county.  After  the  mort- 
^  op^SSranrY.   g^g®  ^^9  recorded,  the  defendants  bought  the 

property  of  a  third  person,  and  took  possession 
thereof.  The  court  held  that  the  description  of  the  property 
in  the  mortgage  was  insufficient  to  impart  constructive  notice 
to  the  defendants,  and  excluded  the  mortgage  from  the 
consideration  of  the  jury.  The  description  of  the  property, 
so  far  as  material  here,  was  as  follows :  "  Also  one  bay 
horse  twelve  years  old,  named  Mike,  one  bay  mare,  white 
star  in  forehead  named  MoUie,  twelve  years  old,  the  last 
named  animals  being  the  ones  purchased  by  Henry  Guy 
from  F.  E.  Smith  of  Onawa,  Iowa."  The  mortgage  stated 
that  the  Guys  were  residents  of  West  Fork  township,  in  said 
county,  and  that  they  were  lawfuly  possessed  of  the  horses. 
It  also  stipulated  that  the  mortgagors  should  retain  posses- 
sion of  the  property  until  default  was. made  in  the  payment 
of  the  notes  secured  thereby,  or  until  the  mortgagors  sold 
or  attempted  to  sell  the  property.  The  foregoing  descrip- 
tion is  fully  as  specific  and  certain  as  many  which  have  .here- 
tofore been  held  sufficient.  It  describes  the  horses,  and  states 
from  whom  they  were  purchased.  It  gives  the  residence  of 
the  mortgagors  as  in  one  of  the  political  subdivisions  of  the 
county  of  Monona,  and  fairly  states  that  the  property  was  at 
the  time  in  their  possession.  Taken  as  a  whole,  there  can 
be  no  question  as  to  the  sufficiency,  of  the  description,  and 
it  was  error  to  hold  otherwise.     Preston  v.  Caul,  109  Iowa, 
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443;  Shellhammer  v.  Jones,  87  Iowa,  520;  Brock  v.  Boar, 
10  Iowa,  399 ;  Wheeler  v.  Becker,  '68  Iowa,  723 ;  Wdls  v. 
Wilcox,  68  Iowa,  708 ;  Smith  v.  McLean,  24  Iowa,  322. 

The  appellees  cite  many  cases  which  hold  thai  the  de- 
scriptions therein  considered  were  not  suflScient,  but  an 
examination  of  the  cases  will  show  that  none  of  the  mortgages 

under  consideration  were   as   specific   as   this 

2.   iDENTinCA-  1  1  1    I  1  •         1 

TioN  09         one.     Ine  mortgage  should  have  been  received 
in  evidence,  and  it  would  then  have  been  com- 
petent   to    identify    the    property    by    extrinsic    testimony. 
Smith  V.  McLeam,,  supra;  Rowley  v.  Bartholemew,  37  Iowa, 
374. 

The  court  permitted  the  defendants  to  show  the  value 
of  the  use  of  the  horses  after  they  were  taken  on  the  writ 
of  replevin,  and  it  is  contended  that,  because  they  elected 
8.  Rbplivin:       ^  ^^^  ^  mouey  judgment  for  the  value  thereof, 

uM^^oY^proJ'   they  were  not  entitled  to  recover  for  their  use. 

crty.  rpj^Q  value  of  the  horses  at  the  time  they  were 

taken  on  the  writ  was  proven,  and  it  is  apparent  therefrom 
that  the  appellees  elected  to  treat  the  conversion  as  taking 
place  at  that  time,  in  which  event  they  were  not  entitled 
to  recover  for  the  use.  Powers  v.  Benson,  120  Iowa,  428 ; 
Newberry  v.  Gibson,  125  Iowa,  575. 

For  thQ  errors  indicated,  the  judgment  is  reversed. 


Mtldbed  Schwartz  Jordan,  Appellee,  v.  L.  L.  Catiicart, 
Appellant,  and  Todd  Christopherson,  Russ  W.  Car- 
ter, and  the  Merchants^  National  Bank,  Defendants. 

Fraudulent   conveyances:    evidence.    Where    a    deed    is    procured 
1     from  one  of  inexperience  for  an  inadequate  consideration  and 
as, the  result  of  an  undue  influence  growing  out  of  a  confi- 
dential relationship,  it  will   be   set  aside  as  fraudulent.     Evi- 
dence considered  and  held  to  show  fraud. 
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Innocent  purchaser:    fraud.    One  who  purchases  property  with  a 
2    knowledge  that  his  grantor  procured  the  title  thereto  through 
fraud  in  which  he  himself  participated,  is  not  entitled  to  protec- 
tion as  an  innocent  purchaser^ 

Fraud:    burden  of  proof.    One  who  purchases  land  from  a  member 
d    of  his  family  with  whom  he  occupies  a  confidential  relation, 

has  the  burden  of  showing  good  faith. 
• 

Innocent  purchaser:    attorney  and  client.    An  attorney  who  has 

4  knowledge  that  the  title  to  property  has  been  procured  from 
his  client  by  fraud,  is  not  a  good  faith  purchaser  in  immediately 
procuring  a  conveyance  to  himself  from  his  client's  grantor. 

Fraud:    estoppeu    A  grantor  who  through  fraud  was  induced  to 

5  convey  her  land  for  an  inadequate  price,  is  not  estopped  from 
setting  up  the  fraud  against  a  subsequent  purchaser  who  had 
knowledge  of  and  participated  therein. 

Appeal  from  Woodbvry  District  Court. —  Hon.  John  F, 

Oliver,  Judge. 

Monday,  Febkuaey  13,  1905. 

Stjvt  in  equity  to  set  aside  conveyances  of  land  m^de 
by  plaintiff  to  defendant  Christopherson,  by  Christopherson 
to  L.  L.  Cathcart,  and  by  Cathcart  to  Carter.  Carter  gave  a 
mortgage  back  for  part  of  the  purchase  price  to  defendant 
Cathcart,  which  mortgage  is  held  by  the  defendant  bank. 
The  trial  court  set  aside  all  the  conveyances,  protected  Carter 
in  his  purchase  from  Cathcart,  and  rendered  an  account 
between  plaintiff  and  defendants  Christopherson  and  Cath- 
cart.    Cathcart  alone  appeals. —  Affimied. 

John  R.  Carter,  for  appellant 

F.  B.  Robinson,  for  plaintiff,  appellee. 

W.  O,  Sears,  for  appellee  Carter. 

Brovm  <&  Corbett,  for  appellee  Christopherson. 

Dee:vier,   J. —  None  of  the  defendants  save  Cathcart 
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appeal.     Prior  to  the  transactions  in  controversy,  plaintiff 
was  the  owner  of  90  acres  of  land  in  Woodbury  county,  worth 

at  least  $4,500.     She  was  a  minor  when  she 

1.    FtAUDULEMT  •         i        •    i  ^  i  ir      i 

conveyances:  acquired  title  to  the  property,  her  grandiatner 
being  her  guardian.     In  June  of  the  year  1897, 
and  before  attaining  her  majority,  which  was  some  time  in 
November  of  the  year  1898,  she  went  to  live  in  the  family 
of  the  defendant  Todd  Christopherson,  Christopherson^s  wife 
being  her  cousin.    Here  she  lived  for  more  than  two  years  as 
a  member  of  the  family,  receiving  no  compensation  for  her 
services  except  her  support     Even  before  plaintiff  became 
.of  age,  Christopherson  set  about  obtaining  a  conveyance  of 
her  Woodbury  county  land.     Christopherson,  while  not  her 
legally   appointed  guardian,   was  her  confidential   adviser, 
counselor,  and  friend;  and  for  some  reason  he,  almost  im- 
mediately upon  her  arrival  at  his  honje,  began  to  poison  her 
mind  against  her  grandfather.     As  a  result  of  his  machina- 
tions, he  finally  induced  plaintiff  to  trade  him  the  Wood- 
bury county  land  for  some  property  .of  his  own  in  Homer, 
Keb.,  which  was  worth  not  to  exceed  $600.     The  deal  was 
finally  consummated  by  an  exchange  of  conveyances  in  March 
of  the  year  1899.     Prior  to  this  time  defendant  Cathcart, 
who  is  an  attorney  at  law,  had  been  employed  by  plaintiff, 
at  the  suggestion  of  Christopherson,  as. her  counsel,  and  he 
acted  as  such  in  various  matters  down  until  the  commence- 
ment of  this  action.    Before  obtaining  his  deed  from  plaintiff, 
Christophersoij  had  already  contracted  with  Cathcart  to  sell 
him  the  90  acres  for  the  sum  of  $1,500.     The  deeds  from 
plaintiff  to  Christopherson,  and  from  Christopherson  to  Cath- 
cart, were  executed  and  filed  for  record  on  the  same  dav. 
Cathcart  immediately  arranged  a  sale  of  forty  acres  of  the 
ninety-acre  tract  to  defendant  Carter  for  the  sum  of  $1,600, 
receiving  therefor  the  sum  of  $800  in  cash,  and  a  note  for 
the  balance,  secured  by  mortgage,  which  mortgage  was  de- 
posited in  the  Merchants'  National  Bank  pending  an  attempt 
to  perfect  the  title.     Practically  all  these  transactions  occur- 
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red  before  Christopherson  received  his  deed  from  plaintiff. 

On  account  of  the  gross  inadequacy  of  the  consideration, 
the  confidential  relations  existing  between  plaintiff  and  Chris- 
topherson, and  the  array  of  circumstances  showing  actual 
fraud  practiced  by  him  upon  the  plaintiff,  he,  Christopher^ 
son,  has  not  seen  fit  to  appeal  from  the  decree  rendered  by 
the  trial  court  against  him.  And  it  is  well  that  he  did  not, 
for  rarely  has  so  plain  a  case  of  fraud  been  presented  to  us. 
His  conduct  was  most  reprehensible,  and  the  decree  as  to 
him  is  clearly  correct, 

Cathcart  is  the  only  one  who  questions  the  decision  as 
to  Christopherson,  and  this  he  does  in  but  a  half-hearted 
way.  He  claims,  however,  that  his  purchase  from  Chris- 
topherson was  in  good  faith,  and  that  there  is 

9.  Imnocent  ^  1.     1  -1 

puRCHAsis:  no  evidence  of  the  conspiracy  charged  against 
him  and  his  grantor.  He  admits  that  he  was 
plaintiff's  attorney  down  until  the  conveyance  was  made,  but 
says  that  he  advised  against  the  transfer  to  Christopherson, 
that  his  advice  was  not  taken,  and  that  he  was  thereupon  dis- 
charged by  plaintiff  as  her  attorney.  The  record  convinces 
us,  however,  that  these  claims  are  unfounded.  While  acting 
as  plaintiff's  attorney,  he,  Cathcart,  concealed  from  his  client 
many  things  which  it  was  important  for  her  to  know.  As- 
suming that  he  objected  to  her  conveying  the  land,  we  never- 
theless find  him  profiting  from  the  conveyance  by  taking 
title  to  the  land  at  a  figure  very  much-  less  than  its  true 
value,  thereby  becoming  the  recipient  of  Christopherson's 
fraud.  We  are  satisfied  that  he  knew  of  Christopherson's 
scheme  to  defraud  the  plaintiff,  and,  while  he  may  have  ad- 
vised against  it,  he  seems  to  have  been  willing  to  profit 
thereby,  lliat  fine  sense  of  honor  and  integrity  which 
should  have  actuated  him  as  a  member  of  the  legal  profession 
seems  to  have  departed  before  visions  of  profit,  and,  instead 
of  doing  everything  in  his  power  to  thwart  Christopherson 
in  his  nefarious  scheme,  he  was  already  trying  to  get  a  share 
of  the  fruits  thereof.     Moreover,  he  had  contracted  to  sell 
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a  part  of  the  land  to  Carter  to  make  himself  whole,  even 
before  he  had  secured  title  to  the  land.  He  had  an  abstract 
of  title  made  at  his  own  expense  before  he  knew,  as  he  says^ 
that  the  plaintiff  would  ^consummate  the  exchange.  He  did 
not  perform  his  duties  as  attorney  for  plaintiff ;  on  the  con- 
trary, he  concealed  many  facts  which  it  was  material  for  her 
to  know,  notably  a  proposition  from  her  grandfather  of  great 
advantage  to  her.  There  are  many  things  in  the  testimony 
showing  actual  fraud  on  the  part  of  Cathcart;  more,  that 
he  had  knowledge  of  Christopherson's  fraud,  and  still  more, 
that  he  took  advantage  of  his  client's  ignorance  for  the  pur- 
pose of  profiting  himself. 

Christopherson  owed  plaintiff  the  strictest  good  faith 
and  the  most  conscientious  conduct.     Instead  of  that,   he 
used  his  relationship  for  the  purpose  of  deceiving  and  de- 
frauding her.     Even  without  evidence  of  ac- 
'*  d^^f  proof.  ^^1  fraud,  the  burden  was  upon  him  to  show 

that  the  transaction  was  fair  and  free  from 
deceit,  and  that  he  did  not  abuse  his  trust  Spargvr  v.  'Hall, 
62  Iowa,  500 ;  Earhart  v.  Holmes,  97  Iowa,  649. 

Cathcart,  as  plaintiff's  attorney,  was  even  under  a  more 
stringent  rule,  for  he  had  the  obligations  of  an  oath  pressing 
upon  him.    Byington  v.  Moore,  62  Iowa,  479.     His  acquisi- 
4.  Innocent        ^ou  of  the  property  practically  at  the  same 
attorn^^nd   ^^^  the  deed  to  Christopherson  was  made  is  a 
^  strong  circumstance,  and  is  treated  by  many 

courts  the  same  as  a  direct  conveyance  to  the  fiduciary.  Mc- 
Oar  V,  Adams,  65  Ala.  106 ;  McKay  v.  WiUiams,  67  Mich. 
547  (35  N.  W.  Eep.  159,  11  Am.  St  Rep.  597) ;  Coolc  v. 
Berlin,  43  Wis.  433.  Cathcart's  conduct  was  such  that  it 
cannot  be  explained  on  any  reasonable  theory  consistent  with 
honesty  and  good  faith.  We  shall  not  set  forth  the  testi- 
mony, which  to  our  minds  clearly  justifies  this  conclusion.  It 
consists  of  many  circumstances,  some  of  them  inconsequential 
in  themselves,  but  all  pointing  to  the  same  conclusion,  and 
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« 

taken  as  a  Tvhole,  constituting  indubitable  proof  of  the  al- 
leged fraud. 

But  Cathcart  says  that  plaintiff  is  estopped  from  ques- 
tioning the  conveyances,  more  particularly  the  one  to  him, 
for  the  reason  that,  as  he  says,  he  went  to  her  to  find  out 
5  Fraud:  ^^  ^^^  ^^  Satisfied  with  the  exchange  before 

cstoppcL  parting  with  his  money.  .That  she  then  said 
to  him  that  she  was  satisfied,  and  also  promised  to  remain 
so.  This  was  rather  a  queer  transaction  if  he,  Cathcart, 
purchased  in  good  faith.  We  must  be  permitted  to  say  that 
we  doubt  very  much  whether  this  occurred.  But  even  if  it 
did,  there  was  no  estoppel.  Defendant  Cathcart  had  full 
knowledge  of  the  facts.  Plaintiff  knew  little  or  nothing 
of  them,  was  kept  in  the  dark  with  reference  to  the  exact 
nature  of  the  transaction,  and  was  told  by  Christopherson 
to  keep  the  whole  matter  secrete  She  was  relying  both  upon 
Cathcart  and  Christopherson  as  her  trusted  friends  and  ad- 
visers^ and  was  presumably  under  their  influence  at  this  very 
time.'  Cathcart  had  already  sold  a  part  of  the  land  for 
more  than  he  was  giving  for  the  whole,  so  that  he  was  safe 
in  any  event  These  facts  were  of  course  all  concealed  from 
the  plaintiff.  Th^  attempt  to  show  an  estoppel  is  but  con- 
firmation of  the  charge  of  fraud.  If  the  transaction  had 
been  fair  and  honorable,  no  one  would  have  thought  of  going 
to  plaintiff  for  an  approval  of  it  before  any  challenge  was 
made.  If  fraudulent,  the  statement  said  to  have  been  pro- 
cured from  her  would  not  be  binding,  for  she  was  th^  pre- 
sumptively laboring  under  the  influence  of  both  Cathcart  and 
Christopherson.  Moreover, '  the  exact  transaction  was  not 
explained  to  her.  She  was  not  told  that  Cathcart  had  pur- 
chased the  land  for  $1,600,  no  part  of  which  she  was  to  get; 
nor  was  she  informed  of  the  fact  that  Cathcart  had  already 
sold  forty  acres  thereof  to  Carter  for  more  than  he  was  to 
pay  for  the  whole.  The  facts  disclosed  indicate  fraud  and 
conspiracy  between  Cathcart  and  Christopherson  to  defraud 
plaintiff  out  of  her  land,  and  for  an  almost  equal  distribu- 
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tion  of  the  spoils.  Our  conclusions  find  support  in  Harper 
V.  Perry,  28  Iowa,.  67 ;  Eaarhart  v.  Holmes,  97  Iowa,  649, 
and  other  like  cases.  , 

But  one  conclusion  can  be  reached  from  this  record,  and 
that  is  that  the  conveyances  to  Christopherson  and  Cathcart 
were  and  are  fraudulent  and  void.  Carter's  rights  and  also 
those  of  the  bank  were  fully  protected  by  the  decree,  and  they 
have  not  appealed.  No  complaint  is  made  of  the  accounting 
between  the  parties.  The  motions  submitted  with  ,the  case 
are  each  overruled. 

The  decree  is  in  all  respects  affirmed. 
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137  507 

'120  600 

140  48 


MoDERir  Steel  SrrRircTUBAii  Company,  Appellant,  v.  Van 
BuBEN  County,  Iowa,  Appellee,  and  Western  Bbtdgb 
Company,  Intervener,  Appellant. 

Counties:    construction   op  bridges:    fraud:    evidence.    Where  a 

1  bridge  contractor  materially  alters  the  plans  and  specifications 
for  the  construction  of  county  bridges  by  reducing  the  amount 
of  material  therein,  without  the  knowledge  ^or  consent  of  the 
county  or  its  agents  authorized  to  consent  to  the  change,  it 
amounts  to  a  fraud  for  which  the  county  may  recover. 

Damages:    evidence.    It  was  not  error  for  the  court,  in  computing 

2  damages  sustained  by  a  county  by  reason  of  the  failurje  of  a 
contractor  to  use  the  amount  of  material  contracted  for  in  the 
construction  of  bridges,  to  follow  the  figures  given  by  an  ex- 
pert witness  who  was  corroborated  as  to  the  amount  of  short- 
age, rather  than  the  estimate  of  an  officer  of  the  company  which 
furnished  the  material  based  upon  the  factory  weights  of  which 
he  had  no  personal  knowledge,  and  who  testified  simply  to  the 
approximate  correctness  of  his  estimate. 

Breach  of  contract:    damages.    Where  a  contractor,  in  the  con- 

3  struction  of  county  bridges,  used  material  of  less  weight  than 
provided  in  the  contract,  it  was  proper  for  the  court  in  arriving 
at  the  measure  of  damages  to  add  to  the  actual  cost  of  the 
construction  according  to  contract,  the  usual  margin  of  profit 
to  the  contractor,  as  shown  by  the  evidence.' 

County  bridges:    estoppel.    No  act  of  an  engineer  appointed  by 

4  the  county  to  supervise  the  construction  of  bridges,  nor  of  an 
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individual  member  of  the  board  of  supervisors  by  which  a  con- 
tractor was  permitted  to  erect  less  valuable  structures  than  pro- 
vided by  the  contract,  will  estop  the  county  from  claiming 
damages  for  the  default  as  against  the  contractor  or  any  one 
claiming  under  him. 

Breach  of  contract:    acceptance:    estoppel.    The  acceptance  of  a 

5  county  bridge  in  ignorance  of  the  fact  that  the  same  was  not 
constructed  in  accordance  with  the  contract,  will  not  estop  the 
county  from  insisting  upon  a  breach  of  the  contract  or  a  re- 
covery of  damages. 

Same.    The  execution  and  delivery  to  a  bridge  contractor  of  •a 

6  written  acceptance  of  the  work  by  individual  members  of  the 
board  of  supervisors,  made  at  an  informal  gathering  foi*  the 
purpose  of  examining  the  work  to  enable  them  to  act  intelli- 
gibly upon  the  matter  of  accepting  the  same,  was  not  an  act  of 
the  county;  and  it  was  not  estopped  thereby  from  relying  on  a 
breach  of  the  contract  in  the  construction  of  the  bridge. 

Same.    The  public  use  of  a  bridge  will  not  amount  to  an  accept- 

7  ance  thereof  and  estop  the  county  from  insisting  upon  a  breach 

of  the  contract  for  its  construction. 

« 

Freach  of  contract:    estoppel.    Partial  payments  by  a  county  audi- 

8  tor  on  a  contract  on  the  order  of  a  single  member  of  the  board 
of  supervisors  and  without  knowledge  of  the  contractor's  de- 
fault in  construction,  will  not  estop  the  county  from  asserting 
its  claim  for  damages  based  on  the  contractor's  breach  of  the 
contract. 

Estoppel:    fraudulent  act  of  agent.    A  county  cannot  be  .estopped 

9  by  the  acts  of  its  representative  appointed  to  look  after  the 
construction  of  bridges,  who,  through  collusion  with  the  con- 
tractors, perpetrates  a  fraud  on  the  county  by  the  substitution 
of  materials  inferior  to  that  called  for  by  the  contract. 

Subcontractor's  claims:    liability  of  county.    Where  a  county  has 

10  not  reserved  the  right  to  pay  the  claim  against  a  contractor 
employed  to  construct  bridges,  and  a  subcontractor  has  failed 
to  file  the  statement  of  his  demand  as  provided  by  Code,  sec- 
tion 3102,  the  county  may  rightfully  pay  the  contractor  accord-' 
ing  to  the  terms  of  the  contract,  without  inquiring  as  to  ma- 
terials furnished  by  subcontractors. 

Same.    A  subcontractor  who  furnishes  material  for  the  construc- 

11  tion  of  county  bridges  under  an  agreement  with  the  principal 
contractor  alone,  is  charged  with  notice  of  the  terms  artd  con- 
ditions of  the  principal  contract,  and  his  rights  are  limited 
thereby;  and  where  the  county  has  lawfully  discharged  its 
obligation   to  the   contractor   prior   to   notice   of  'the   subcon- 
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tractor's  claim,  or  where  the  contract  is  void  for  fraud,  the 
subcontractor  has  no  recourse  against  the  county. 

Subcontractor's  claims:    damages:    set-off.    Where  a  county  con- 

12  tracted  separately  for  the  construction  of  two  bridges  and  was 
sued  by  a  subcontractor  who  furnished  material  for  both  under 
a  single  agreement  with  the  contractor  and  who  made  but  a 
single  statement  for  the  materials  furnished  and  was  seeking 
to  force  his  entire  claim  against  the  county  for  an  alleged 
unpaid  balance  for  either  or  both  bridges,  the  county  could 
offset  its  entire  damages  for  a  breach  of  both  contracts  in 
determining  whether  there  was  anything  in  its  hands  applicable 
to  the  subcontractor's  demand. 

Interrogatories:    failure    to    answer:    judgment.    Code,    section 

13  3610,  does  not  contemplate  a  summary  entry  of  judgment  be- 
cause of  indefinite  or  unsatisfactory  answers  by  a  municipal 
corporation  to  interrogatories  attached  to  a  pleading;  and  such 
an  order  will  not  generally  be  entered  without  an  opportunity 
to  the  delinquent  piarty  to  correct  the  fault. 

Appeal  from  Van  Buren  District  Covrt. —  Hon.  Bobebt 

Sloane,  Judge. 

Monday,  Febeuaby  13,  1905. 

The  opinion  states  the  case. —  Affirmed. 

Wherry  &  Walker  and  Byan,  Merton  &  Newberry,  for 
appellant  Modem  Steel  Structural  Co. 

Mitchell,  Sloan  &  McBeth  and  Pennington  &  Penning- 
ton, for  appellant  intervener. 

J.  C.  D(wis,  E.  R.  Harlan,  and  E.  L.  McCoid,  for  ap- 
pellee. 

Weaver,  J. —  On  June  20,  1900,  the  defendant  county 
entered  into  two  separate  written  contracts  with  the  Western 
Bridge  Company,  by  the  terms  of  which  the  latter  agreed  to 
furnish  the  materials  and  erect  for  the  former  two  bridges 
across  the  Des  Moines  river,  as  follows:  One  at  the  town 
of  Selma  for  $12,050,  and  one  at  the  town  of  Kilboume  for 
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^15,200.  In  each  case  it  was  provided  that  seventy-five  per 
cent,  of  the  cost  of  the  materials  should  be  paid  for  on  their 
<lelivery  and  acceptance,  and  the  remainder  upon  the  com- 
pletion and  acceptance  of  the  work.  The  Western  Bridge 
Company,  which  was  not  a  manufacturer  of  or  dealer  in 
bridge  materials,  entered  into  a  contract  with  plaintiff  for  the 
purchase  of  such  materials  as  were  necessary,  such  materials 
to  be  prepared,  by  the  plaintiff  ready  to  go  into  the  bridges 
according  to  the  plans  or  directions  furnished  by  the  bridge 
<3ompany.  This  contract  was  entire,  covering  the  materials 
for  both  bridges,  and  providing  for  payment  at  a  given 
rate  per  hundred  j)ounds,  seventy-five  per  cent  on  receipt 
of  materials  at  their  destination  and  the  remainder  within 
thirty  days  of  receipt  of  last  shipment.  Under  this  con- 
tract materials  were  furnished  to  the  bridge  company,  and 
two  bridges  wfere  erected  in  alleged  compliance  with  the  con- 
tract This  actioii  was  begun  by  the  plaintiff  against  the 
oounty  on  June  20,  1901,  under  Code,  section  3102. 

The  petition  alleges  the  letting  of  the  bridge  contracts  by 
the  county  to  the  bridge  company,  and  the  contract  of  the 
latter  with  the  plaintiff,  pursuant  to  which  it  furnished  ma- 
terials to  the  bridge  company,  on  which  there  was  an  unpaid 
remainder  of  $6,099,  with  interest.  It  is  further  allied 
that  within  thirty  days  after  the  last  of  said  materials  was 
furnished  plaintiff  filed  a  duly  verified  statement  of  its  ac- 
count with  the  auditor  of  said  county,  which  account  and 
claim  is  still  unpaid,  and  that  under  the  terms  of  the  con- 
tract between  the  bridge  company  and  county  the  latter 
was  required  to  withhold  all  of  the  contract  price  except 
seventy-five  per  cent,  of  the  cost  of  the  materials  for  the 
purpose  of  meeting  such  claims  as  the  one  now  made  by  the 
plaintiff.  Plaintiff  therefore  asks  to  recover  from  tlie  county 
the  full  unpaid  balance  of  its  account  against  the  bridge 
company.  For  answer  to  this  claim  the  county  admits  let- 
ting the  bridge  contract  to  the  Western  Bridge  Company, 

but  denies  that  said  bridges  ever  were  erected  according  to 
Vol.  126  Ta.— 39 
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said  agreements.  It  alleges  that  the  bridge  company  fraudu- 
lently substituted  and  placed  in  each  of  said  bridges  other 
lighter  and  less  valuable  materials  than  were  called  for  by 
said  contracts;  that  by  reason  of  said  fraud  and  failure  to 
perform  said  contracts  the  defendant  has  sustained  damage 
greatly  in  excess  of  the  unpaid  remainder  of  the  contract 
price,  and  there  is  nothing  in  the  hands  of  the  defendant 
applicable  to  the  payment  of  the  plaintiff's  claim.  In  reply 
the  plaintiff  alleges  that  the  county  was  represented  by  one 
Booth,  an  engineer,  in  supervising  the  construction  (rf  the 
bridge;  that  Booth  inspected  and  approved  the  materials  as 
delivered ;  and  that  since  the  bridges  were  built  the  county, 
with  full  knowledge  of  all  the  facts,  has  accepted  and  opened 
said  bridges  to  public  use,  and  is  ngw  estopped  to  deny 
its  liability  to  pay  therefor. 

On  December  11,  1901,  the  Western  Bridge  Company 
intervened,  setting  up  its  contracts  with  the  county  to  build 
the  bridges  and  with  plaintiff  to  furnish  the  materials  there- 
for, and  alleges  that  such  ipaterials  were  substantially  of  the 
character  and  weight  called  for  by  the  contracts  with  the 
county.  It  also  pleads  the  inspection  and  approval  of  the 
materials  and  of  the  bridges  by  the  agents  and '  representa- 
tives of  the  county,  and  asks  judgment  for  the  unpaid  bal- 
ance of  the  contract  pri<je.  As  against  the  plaintiff  it  sets 
up  various  claims  for. damages  on  account  of  delays  and  ex- 
penses occasioned  by  the  fault  of  plaintiff  in  the  completion 
of  the  work.  Taking  issue  upon  the  petition  of  interven- 
tion, the  plaintiff  denies  the  bridge  company's  claims  for 
damages,  and  demands  judgment  against  it  for  the  unpaid 
balance  of  the  account  for  bridge  materials.  The  county 
answering  said  petition,  sets  up  in  detail  the  aforesaid  diarge 
of  fraud  in  the  construction  of  the  bridges  and  in  the  failure 
of  the  intervener  to  perform  its  contract,  and  denies  the 
authority  of  Booth  or  any  other  person  to  consent  to  any 
material  departure  from  the  agreement. 

The  issues  were  tried  to  the  court  as  in  equity.     The 
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decree  finds  the  Western  Bridge  Company  failed  to  perform 
its  contract,  and  that  the  county  was  entitled  to  damages 
from  said  company  in  the  sum  of  $1,046.42  in  excess  of  the 
.  unpaid  remainder  of  the  contract  price  for  the  construction 
of  the  bridges,  and  rendered  judgment  accordingly.  It  also 
finds  the  plaintiff  entitled  to  recover  from  the  bridge  com- 
pany the  sum  of  $6,815.67,  being  the  unpaid  remainder  of 
the  account  for  materials  furnished;  and  as  against  the 
county  the  petition  was  dismissed.  The  plaintiff  and  the 
intervener  have  both  appealed,  but  the  appeal  on  the  part  of 
the  intervener  has  not  been  argued. 

I.     Turning  first  to  the  fact  questions  involved,  we  find 
ourselves  in  accord  with  the  conclusions  of  the  trial  court 
as  expressed  in  its  written  opinion  which  accompanies  the 
1.  CoKOTRucTioK  decrco.     Without  attempting  to  set  out  in  full 
fraud•^cv^     ^^  various    circumstances    disclosed    by    the 
dencc  voluminous '  record,  we  may  say  it  is  shown 

beyond  a  reasonable  doubt  that  the  bridge  contractor  willfully 
and  designedly  ignored  the  specifications  upon  which  it  bid 
for  and  obtained  the  contracts  from  the  county,  and  pre- 
pared other  specifications  for  materials  of  greatJy  inferior 
weight  and  strength.  It  was  upon  these  substituted  specifica- 
tions, made  without  the  authority  or  consent  of  the  county, 
that  the  contract  between  the  plaintiff  and  the  bridge  com- 
pany was  entered  into,  and  pursuant  to  which  plaintiff  fur- 
nished the  materials.  By  this  scheme  the  Selina  bridge, 
which  should  have  contained  230,000  pounds  in  the  super- 
structure and  108,000  pounds  in  the  substructure,  was  re- 
duced to  183,560  poimds  in  the  first  item  and  69,630  pounds 
in  the  last  item.  In  respect  to  the  Kilboume  bridge  the 
shortage  was  a  little  less  flagrant,  but  even  there  it  amounted 
to  18,180  pounds  in  the  superstructure  and  31,002  pounds 
in  the  substructure ;  making  the  total  weight  of  metal  in  the 
bridges  as  constructed  133,992  pounds  les^  than  it  should 
have  been  had  the  company's  contract  been  faithfully  and 
honestly  performed. 
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It  would  be  farcical  to  hold  that  this  was  in  any  sense 
of  the  word  a  substantial  compliance  with  the  contracts,  or 
to  account  for  the  discrepancy  on  the  theory  of  mere  accident 
or  mistake.  Indeed,  it  is  scarcely  denied  by  the  bridge  com-  , 
pany  that  the  specifications  on  which  the  contracts  were  let 
were  by  it  systematically  scaled  down  in  size  and  weight 
of  materials,  but- it  is  sought  to  excuse  or  justify  this  action 
on  the  claim  that  the  board  of  supervisors  or  the  engineer 
,  employed  by  the  board  to  look  after  tlie  interests  of  the  county 
consented  to  the  change.  The  proof  entirely  fails  to  estab- 
lish any  consent  or  agreement  by  the  board  of  supervisors 
for  this  radical  variation  from  the  terms  of  the  contract, 
and  it  is  very  certain  that  the  engineer  had  no  power  or 
authority  to  bind  the  county  to  any  such  change.  It  is 
equally  clear  that  the  engineer  did  know  that  the  bridges 
were  not  being  built  according  to  the  agreement,  and  his 
acquiescence  therein  can  be  accounted  for  on  no  other  theory 
than  corrupt  connivance  in  the  wrong  being  perpetrated. 
There  is  room  also  to  believe  that  the  individual  member 
of  the  board  in  whose  district  or  territory  the  bridges  were 
located  knew,  while  the  bridges  were  still  in*  the  course  of 
construction,  that  they  did  not  come  up  to  contract  require- 
ments, but  his  lack  of  technical  knowledge  of  such  work  may 
account  for  his  apparent  disregard  of  the  public  interests 
committed  to  his  cara  Indeed,  plaintiffs  counsel  frankly 
accepts  the  alternative,  saying  that  if  no  change  was  made 
in  the  contract  by  the  consent  of  the 'board  of  supervisors, 
or  of  the  duly  authorized  engineer,  "  then  it  cannot  be  denied 
that  the  engineer  was  in,  collusion  with  the  Western  Bridge 
Company  to  defraud  this  county;  neither  can  it  be  denied 
that  the  board  of  supervisors  were  shamefully  remiss  in  their 
duties  in  permitting  this  material  to  go  into  the  construction 
of  the  bridges."  This  statement  must  be  concurred  in  by 
every  candid  reader  of  the  record  here  presented,  and,  the 
allied  change  or  modification  in  the  contract  not  having 
been  shown,  and  the  failure  of  the  bridge  company  to  con- 


Feb.  1905]  •     Stebol  Co.  v.  Van  Buben  Co.  613 

struct  the  bridges  according  to  agreement  having  been  fully 
^tablished,  we  have  next  to  inquire  concerning  the  rights 
and  remedies  of  the  several ,  parties  under  the  issues  made 
by  their  pleadings. 

II.  Objection  is  made  to  the  method  adopted  by  the 
trial  court  for  the  computation  of  damages  which  the  county 
is  entitled  to  recover  from  the  Western  Bridge  Company. 

It  is  said  that  the  court  adopted  as  its  estimate 
*'  €v^encl*        ^^  ^^  deficiency  in  the  weight  of  the  bridges 

the  figures  given  by  a  single  expert  witness  — 
one  Ditman  —  and  ignored  the  estimates  given  by  other  wit- 
nesses. It  is  true  that  ihp  computations  made  by  the  trial 
court  correspond  closely,  if  npt  entirely,  witb  those  made  by 
Ditman;  but  an  examination  of  the  record  shows  that  the 
opinion  of  this  witness  was  corroborated  in  many  ways, 
and  we  think  it  may  safely  be  accepted  as  a  conservative 
and  fair  estimate.  The  president  of  the  steel  company, 
Mr.  Harding,  states  the  weights  of  the  material  to  have  been 
somewhat  greater  than  Ditman's  estimate,  and  it  is  urged 
that,  as  he  testifies  to  actual  weights,  as  opposed  to  an  ex- 
pert's opinion,  his  figures  should  control.  It  is  not  quite 
correct  to  say  that  Mr.  Harding  testifies  to  actual  weights. 
Attached  to  plaintiff's  petition  is  a  bill  of  items  which  pur- 
ports to  give  the  net  weight  of  each  shipment,  and  this  he 
says  is  correct,  or  substantially  so.  He  elsewhere  says: 
"  In  making  my  estimates  of  the  cost  of  those  bridges,  I 
took  our  scale  of  weights  for  the  amount  of  metal  in  the 
bridges.  The  estimate  I  gave  you  may  not  foot  up  to  the 
total  amount  exact,  but  it  will  be  approximately  correct." 
He  nowhere  says  that  he  personally  weighed  or  supervised 
the  weighing  of  the  metal,  or  that  he  gives  such  weights 
from  actual  personal  knowledge. 

On  the  theory  that  the  bridges,  as  constructed,  were  of 
such  character  and  strength  as  to  be  available  for  public 
use,  though  not  made  according  to  contract,  the  trial  court 
adopted  as  the  measure  of  the  county's  damages  the  value  of 
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the  metal  which  represents  the  difiFereiice  between  the  weight 

of  the  bridges  if  constructed  according  to  con- 

8.  Breach    ot  if-.  i  i 

contract:        tract  and  their  weight  as  actually  constructed. 

damages.  , 

On  this  basis  the  court  states  its  finding  as 
follows : 

The  value  of  the  difference  in  the  steel  of  the  Selma 
bridge  would  be  as  follows : 

Deficiency  in  superstructure,  46,440  lb.,  at  3.3 

cents $1,632  62 

Deficiency  in  substructure,  38,370  lb.,  at  3  cents.      1,161  10 


Total $2,683  62 

Add  16  per  cent 402  60 

Total    $3,096  16 

In  the  Kilboume  bridge,  the  difference  in  the 
superstructure  is  18,180  lb.,  worth  3.3  cents 

per  pound,  making   $    599  94 

Substructure,  31,002  lb.,  at  3 930  06 

Total $1,630  00 

Add  16  per  cent,  profit. 229  60 

Total    $1,769  50 

Against  the  aggregate  of  these  damages,  $4,865.66,  the 
court  set  off  the  unpaid  remainder  of  the  contract  price  of 
the  bridges,  $3,905.60,  leaving  a  balance  due  the  county 
from  the  bridge  company  of  $950.06,  for  which  sum,  with 
interest,  judgment  was  accordingly  entered.  In  explanation 
of  the  court's  estimate  above  quoted  it  should  be  said  the 
testimony  tends  to  show  that  in  the  construction  of  bridges  a 
fair  margin  of  profit  to  the  contractor  is  at  least  fifteen  per 
cent,  upon  the  cost  of  materials  in  place  in  the  complete 
structure.     It  is  the  contention  of  the  appellant  that  this 


•  ■ 
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allowance  of  the  margin  of  profit  is  erroneous,  and  should  ' 
have  been  deducted  from,  instead  of  added  to,  the  value  of 
the  material  required  to  make  the  bridge  according  to  con- 
tract We  do  not  understand  on  wjiat  theory  it  is  claimed 
that  fifteen '^per  cent  should  have  been  deducted  from  the 
coist  of  the  metal  in  the  completed  bridge,  for  such  cost  in- 
cludes only  purchase  price,  with  freight  and  expense  of  con- 
struction«added,  without  any  margin  to  the  contractor.  Such 
being  the  case,  it  would  seem  a  fair  proposition  that  in  esti- 
mating the  value  of  a  bridge  of  the  full  weight  contracted  for 
there  should  be  added  to  the  bare  cost  of  construction  such 
reasonable  margin  of  profit  as  the  county  would  ordinarily 
be  required  to  pay  in  letting  a  contract  for  such  work. 

III.  Appellant  argues  that,  even  conceding  the  failure 
of  the  bridge  company  to  construct  the  bridges  according  to 
contract,  the  county  is  estopped  by  the  acts  of  the  board  of 

supervisors  and  Engineer  Booth  from  any  re- 
BRiDCEs:  covery  of  damages;  or,  if  entitled  to  recover 
^  damages  from  the  bridge  company,  it  is  es- 

topped from  setting  up  such  damages  as  against  the  plain- 
tiffs claim.  We  regard  it  as  elementary  that  the  county 
cannot  be  estopped  by  the  fraudulent  or  unlawful  acta  of 
its  oflScers  or  agents,  and  this  is  assuredly  true  where  the 
fraud  or  wrong  involves  a  betrayal  of  the  very  interest 
which  they  are  elected  or  appointed  to  protect.  Gill  v.  Ap- 
panoose County,  68  Iowa,  21 ;  McGillivray  v.  Township,  96 
Iowa,  633 ;  B<mk  v.^  Township,  86  Iowa,  339.  It  follows 
that  any  act  of  the  engineer  or  any  individual  member 
of  the  board  of  supervisors  by  which  it  was  sought  or  in- 
tended 'to  permit  the  bridge  company  to  erect  bridges  ma- 
terially inferior  'or  less  valuable  than  were  contracted  for, 
and  yet  draw  from  the  county  the  full  contract  price,  will 
not  operate  to  create  an  estoppel  against  the  county  in  favor 
of  the  delinquent  contractor,  or  any  other  person  claiming 
by,  through  or  under  him. 

But  it  is  also  contended  that,   after  the  bridges  were 
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completed,  the  board  of  supervisors  acceptied  them  as  being 
a  sufficient  compliance  with  the  contracts,  and  the  claim 
6.  BwACH  OF  for  damages  cannot  now  be  insisted  upon  as  a 
acceptance;  defense  against  this  claim  presented  by  the 
^^^^'  '  plaintiff.  The  facts  on  which  this  claim  of  ac- 
ceptance or  ratification  is  grounded  are  as  follows :  On  Janu- 
ary 24,  1901,  the  three  members  of  the  defendant's  board 
of  supervisors  met  at  the  Selma  bridge  and  made  a  test  of 
the  strength  of  the  bridge  with  several  wagon  loads  of  sand. 
Two  of  the  members  united  in  giving  a  writing  to  the  bridge 
company  as  follows :  "  We,  the  supervisors  of  Van  Buren 
county,  having  tested  the  Selma  bridge  and  found  it  in  ac* 
cordance  with  contract,  hereby  accept  the  same  as  the  prop- 
erty of  Van  Buren  county.  Will  Hastings.  W.  E.  Bald- 
win.'' The  third  supervisor,  being  convinced,  as  he  now 
says,  that  the  bridge  was  not  in  accordance  with  the  con- 
tract, and  not  wishing  to  assume  any  responsibility  for  its  ac- 
ceptance, went  away,  and  took  no  part  in  the  proceeding. 
Some  days  later  the  supervisors  met  at  the  Kilboume  bridge, 
to  which  a  test  of  the  kind  above  mentioned  was  applied,  and 
there  seems  to  have  been  an  expression  of  opinion  by  at  least 
two  of  the  members  that  the  bridge  was  satisfactory,  but  by 
this  time  the  deficiency  in  the  weight  of  the  metal  had  be- 
come the  subject  of  more  or  less  public  discussion,  and  it  , 
was  determined  to  postpone  action  upon  the  matter  of  ac- 
ceptance of  the  work.  Both  bridges  were,  however,  thrown 
open  or  left  open  to  public  use,  and  the  supervisors  provided 
for  the  construction  or  completion  of  the  approachcB.  Un- 
less these  meetings  of  the  supervisors  to  inspect  the  bridges 
are  to  be  construed  as  sessions  of  the  board,  and  the  giving 
of  the  writing  aforesaid  ^  the  act  of  the  board,  and  not 
of  the  individual  members  signing  it,  there  was  never  a 
formal  acceptance  of  either  bridge.  But  an  acceptance  or 
ratification  induced  or  obtained  by  fraud  or  deceit,  or  given 
in  ignorance  that  the  thing  accepted  is  not  in  accordance  with 
the  contract  under  which  it  is  furnished,  will  not  estop  the 
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acceptor  from  alleging  the  breach  of  contract,  or  from  a 
recovery  of  damages  therefor.  Carthan  v.  Lang,  69  Iowa, 
Iowa,  384. 

la  our  judgment,  however,  the  signing  and  delivering 
of  the  paper  to  the  bridge  company  by  two  of  the  supervisors 
cannot  be  said  to  have  been  the  act  of  the  board,  nor  bind- 
ing upon  the  county  as  an  acceptance  of  the 
Selma  bridge.  The  meeting  seems  to  have  been 
an  informal  gathering  for  the  purpose  of  examining  the 
work,  and  enabling  them  at  the  proper  time  to  act.  intel- 
ligently upon  the  matters  of  its  acceptance;  but,  so  far 
as  appears,  the  meeting  was  not  called  to  order,  or  or- 
ganized for  official  business,  no  resolution  was  offered  or 
voted  upon,  no  clerk  was  present  to  preserve  a  record  of  the 
proceedings ;  nor  was  this  informal  action,  so  far  as  appears 
from  the  record,  ever  reported  to  or  approved  by  the  board 
in  session.  That  the  act  of  the  individual  members  of  a 
public  body,  even  though  concurred  in  by  a  majority  of  its 
members,  is  not  official  or  binding  upon  the  municipality 
which  they  represent,  is  too  well  settled  for  doubt  or  debate. 
Yoimg  V.  Block  IlawJc  County,  66  Iowa,  465 ;  Bice  v.  Ply- 
month  County,  43  Iowa,  136;  Ind,  DisL  v.  Wvrtner,  85 
Iowa,  387. 

It  may  be  admitted  that  an  acceptance  can  be  found  or 
inferred  from  the  conduct  of  the  parties,  and  there  may 
also  be  circumstances  under  which  the  party  receiving  and 

enjoying  the  benefit  of  a  contract  will  be  es- 
topped to  deny  acceptance,  but  we  find  nothing 
of  that  nature  in  the  case  before  us.  The  bridges  are  of  a 
ponderous  and  presumably  permanent  character.  Like  a 
courthouse,  or  business  block,  or  dwelling,  they  cannot  be 
discarded  nor  readily  removed.  They  are  attached  to  the 
soil,  are  a  part  of  the  public  highway,  and  their  use  by  the 
public  is  not  a  waiver  of  the  right  to  insist  upon  the  breach 
of  the  contract.  Ca/rtha/n  v,  Lang,  supra;  Mailory  v.  Mont- 
gomery County,  48  Iowa,  681. 
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Nor  do  the  payments  which  have  been  made  to  the 
bridge  company  estop  the  county  to  assert  its  claim  of  dam- 
ages*    This  must  be  so  for  two  sufficient  reasons.     In  the 

first  place,  the  payments  are  not  shown  to  have 

8.  Brbach  of  r         y  f  j 

contract:       been  made  with  knowledge  of  the  default  of 

estoppel.  ^  ^ 

the  bridge  company.  Two  of  the.  three  super- 
visors constituting  the  board  in  1901,  together  with  the  for- 
mer member  who  retired  December  31,  1900,  unite  in  testi- 
fying explicitly  that  they,  never  knew  of  or  consented  to 
any  change  in  the  terms  of  the  contract,  and  did  not  know 
of  this  change  in  the  character  and  weight  of  the  materials 
until  after  the  time  of  this  alleged  acceptance.  It  is  also 
shown  without  dispute  that  the  payments  to  the  bridge  com- 
pany were  made  without  any  presentation  to  or  allowance 
of  the  claim  by  the  board,  and  without  any  order  of  the 
board  for  the  issuance  of  the  proper  warrants.  In  the  loose 
and  unbusinesslike  methods  which  seem  to  have  prevailed 
in  the  conduct  of  the  county's  affairs,  there  appears  to  have 
been  some  sort  of  general  understanding  between  the  mem- 
bers of  the  board  that  whenever  claims  or  demands  were 
presented  on  account  of  work  done  or  expense  incurred, 
bearing  the  indorsement  or  approval  of  the  individual  mem- 
ber in  whose  part  of  the  county  the  transaction  in  question 
occurred,  the  auditor  should  issue  a  warrant  for  its  pay- 
ment The  list  of  claims  thus  paid  in  vacation  upon  the 
approval  of  a  single  individual  member  would  be  taken  up 
at  the  next  session  of  the  board,  and  a  perfunctory  order 
of  "  allowance  "  entered  of  record.  It  was  in  this  manner 
that  the  payments  to  the  bridge  company  were  made  —  acts 
so  clearly  in  violation  of  law  that  no  rights  can  be  predicated 
thereon  by  way  of  an  estoppel  against  the  county.  We  do 
not  wish  to  be  understood  as  asserting  that  the  supervisors 
or  auditor  acted  eorniptly  in  respect  to  these  payments,  but 
the  practice  of  which  this  is  an  illustration  is  so  essentially 
bad  that  no  amount  of  good  faith  or  upright  intcfntion  can 
justify,  or  excuse  it.     The  board  is  elected  to  act  as  a  body  — 
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a  unit  —  and  not  as  irresponsible  individuals ;  and  the  county 
is  entitled  to  have  the  candid  investigation  and  united  action 
of  the  entire  board,  or  at  least  of  a  quorum  of  its  members, 
upon  every  dollar  of  expenditure  upon  vs^hich  it  is  called 
to  pass. 

We  find  nothing  upon  which  the  estoppel  asserted  by 
the  plaintiff  can  be  upheld.  Conceding  the  knowledge  and 
consent  of  Booth  to  the  substitution  of  the  lighter  material, 

it  was  clearly  a  fraud  upon  the  county,  and 
fraudulent      of  itsclf  is  of  no  forco  or  effect  to  deprive  the 

act  of  M^eaSL  ... 

county  of  its  right  to  insist  upon  a  full  and 
substantial  performance  by  the  bridge  company.  If  this 
fraud  was  not  known  to  the  board  of  supervisors,  then  of  a 
certainty  neitlier  the  contractor  who  inspired  the  betrayal 
of  trust,  nor  the  plaintiff  who  claims  tlirough  that  contractor 
can  thereby  deprive  the  county  of  its  right  to  the  benefit  of 
its  contract  On  the  other  hand,  if  the  supervisors  knew 
or  consented  to  the  substitution  of  bridges  having  a  deficiency 
of  more  than  sixty-five  tons  of  metal  to  be  paid  for  at  full  ^ 
contract  price,  then  they  too  became  parties  to  the  fraud, 
and  the  county  is  not  bound'  thereby  to  the  contractor  or 
to  the  plaiAtiff,  whose  rights,  gOAcrally  speaking,  are  to 
be  measured  by  those  of  the  party  to  whom  it  furnished  the 
materials.  It  is  said  by  counsel  that  if  the  supervisors  lacked 
the  skill  or  experience  to  enable  them  to  pass  intelligently 
upon  the  work  or  materials  in  the  bridges  it  was  their  duty 
to  appoint  some  competent  person  for  that  purpose,  and  that 
his  acts  in  the  premises  will  bind  the  county.  For  the  pur- 
pose of  this  case  the  proposition  stated  may  be  accepted  as 
correct,  with  this  vital  qualification:  that  the  county  can  in 
no  event  be  bound  or  estopped  by  the  collusion  of  the  person 
thus  appointed  with  the  contractor  to  perpetrate  a  fraud 
upon  the  county  which  he  represents. 

IV.  It  is  not  to  be  overlooked  that  plaintiff  has  no 
contractual  relations  with  the  defendant  county.  It  sold 
the  bridge  materials,  not  to  the  county,  but  to  the  Western 


620  Steel  Co.  v.  Van  Buben  Co.       [126  Iowa 

Bridge  Company.     It  has  no  right  to  recover  from  the  coun- 
10.  SuBcoK-         ty,  except  as  it  may  succeed  in  establishing  a 
claims:  lia-  .  claim  Under  the  provisions  of  the  statute.     The 
county.  county  did  not^  by  its  contracts  with  the  bridge 

company,  reserve  the  right  to  discharge  the  claims  of  sub- 
ciDutractors.  The  statute  (Code,  section  3102)  is  intended 
to  provide  for  one  who  furnishes  labor  or  materials  to  a 
contractor  upon  a  public  work  a  remedy  having  some  analogy 
to  a  mechanic's  lien.  But  it  does  not  create  any  lien.  It 
provides  that  by  taking  the  proper  steps  within  due  time, 
the  claimant  may,  in  effect,  be  substituted  for  the  contractor, 
and  recover  from  the  municipal  corporation  to  the  extent 
of  his  just  demand,  if  there  be  found  in  the  hands  of  the 
corporation  any  moneys  due  to  such  contractor.  The  law 
is  carefully  framed  to  protect  the  municipality  from  onerous 
burdens  and  undue  annoyance  in  litigation  of  this  kind,  and 
specifically  provides  that  the  claim  of  a  subcontractor  shall 
not  be  enforced  against  a  municipal  corporation  ^*  in  excess 
of  the  contract  price  to  be  paid  for  such  building,  bridge, 
or  improvement,  nor  shall  such  corporation  be  required  to 
pay  any  such  claim  before,  or  in  any  different  manner  from, 
that  provided  in  the  principal  contract."  No  statement  of 
the  plaintiff's  claim  in  this  case  was  filed  with  the  county 
auditor,  and  no  notice  thereof  served  upon  the  county,  until 
February  6,  1901,  since  which  no  payments  of  any  kind 
have  been  made  to  the  bridge  company.  When  the  plain- 
tiff's  statement  was  filed  and  notice  served,  the  bridge  com- 
pany had  already  been  paid  all  and  more  than  it  was  entitled 
£o  receive  for  the  bridges  constructed.  This  being  found, 
we  are  brought  to  the  question  whether  the  county  has  in 
any  respect  so  violated  its  statutory  obligations  to  the  bridge 
company's  subcontractors  that,  although  it  owes  such  com- 
pany nothing,  it  should  still  be  compelled  to  pay  the  plain- 
tiff's claim.  Not  having  reserved  the  right  to  pay  the  claims 
of  such  contractors,  and  no  statement  being  filed  or  notice 
served  as  provided  by  statute,  the  county  could  rightfully 
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pay  the  contractor  according  to  the' terms  of  the  contract, 
without  any  inquiry  whether  he  had  paid  plaintiff  for  the 
materials  used  in  the  bridges.  This  we  have  frequently 
held.  Epeneter  v.  Montgomery  County,  98  Iowa,  159,  and 
cases  there  cited. 

The  subcontractor  who  intends  to  assert  a  claim  under 
this  statute  must  take  notice  of  the  terms  and  conditions  of 
the  principal  contract,  for  it  is  through  this  contract  his 
11.  Samb.  rights,   if  any,   are  to  be  traced.     Now,   the 

contracts  with  the  county  provided  that  the 
bridges  should  be  construted  of  materials  of  a  given  kind, 
size,  and  weight.  The  contractor  wrongfully  substituted  ma- 
terials of  substantially  less  size,  weight,  and  value.  The 
materials  thus  made  use  of  to  defraud  the  county  were  fur- 
nished to  the  contractor  by  the  plaintiff.  It  may  be  con- 
ceded that  the  plaintiff  was  not  a  party  to  the  conspiracy 
for  the  perpetration  of  this  fraud,  but  it  saw  fit  to  sell  the 
materials  to  the  bridge  company,  and  unless  those  materials 
were  something  called  for  by  the  terms  of  the  principal  con- 
tract, and  therefore  something  for  which  the  .county  must 
have  understood  its  contractor  might  become  indebted  to 
others,  the  sale  must  be  held  to  have  been  made  on  the  credit 
of  the  bridge  company  alone,  and  no  right  can  be  asserted 
thereunder  against  the  county.  There  is  no  hardship  in 
saying  to  the  subcontractor  that,  if  he  is  not  content  to  sell 
his  materials  upon  the  credit  of  the  principal  contractor, 
and  wishes  to  secure  the  benefit  of  the  statute,  he  must  look 
to  it  that  the  materials  are  such  as  fairly  contemplated  by 
the  terms  of  the  principal  contract.  For  illustration,  where 
a  city  lets  a  contract  for  paving  its  streets  with  vitrified  brick 
of  a  given  standard  or  quality,  a  subcontractor  may  furnish 
such  brick,  and,  by  taking  the  proper  and  timely  steps,  may 
establish  his  claim  against  the  municipality;  but  if  the 
ptrincipal  contractor  fraudulently  substitutes  soft,  inferior, 
and  distinctly  less  valuable  brick,  such  as  upon  no  reasonable 
or  fair  interpretation  can  be  said  to  come  within  the  con- 
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templation  of  the  contract,  a  very  different  question  is  pre- 
sented. To  say  that  under  such  circumstances  the  subcon- 
tractor, who  furnished  the  inferior  materials  witli  which  the 
fraud  was  accomplished,  though  without  any  wrongful  pur- 
pose on  his  part,  may  establish  a  claim  against  the  city,  and 
"  thus  compel  the  city  to  pay  the  full  contract  price,  where  the 
principal  contractor  himself  could  recover  nothing,  would 
be  a  most  inequitable  proposition,  and  we  cannot  hold  that 
the  Legislature  intended  to  create  such  an  anomalous  and 
oppressive  right  of  action.  Such  an  interpretation  of  the 
statute  would  make  every  municipal  corporation  the  helpless 
victim  of  fraudulent  combination  in  the  letting  of  every  con- 
tract for  public  improvements. 

By  reason  of  its  fraud  an.d  failure  to  perform,  the 
bridge  company  could  maintain  no  action  and  recover  no 
compensation  on  the  contracts  made  with  the  county.  The 
utmost  limit  of  its  right  to  recover  in  any  form  of  action 
would  be  the  contract  price,  reduced  by  the  damages  which 
the  breach  of  its  contract  had  occasioned  to  the  county.  If, 
on  account  of  the  fraud  or  failure  of  .the  bridge  company, 
the  contract  is  without  legal  vitality  in  the  company's  hands, 
it  cannot  be  imbued  with  life  for  the  benefit  of  the  subcon- 
tractor. The  stream  cannot  rise  higher  than  its  source. 
The  payments  made  to  the  bridge  company  may  have  been 
improvident  in  the  failure  of  the  supervisors  to  withhold 
a  sufficient  margin  to  cover  all  possible  damages  to  the 
county,  but  they  were  not  made  in  wrong  of  the  plaintiff.  If 
we  should  adopt  plaintiff's  theory  that  the  Selma  bridge 
was  completed  and  accepted  on  January  24,  1901,  then,  if 
the  contract  is  to  be  considered,  the  entire  consideration  for 
that  bridge  became  at  once  due  and  payable,  and  plaintiff, 
having  filed  no  statement  of  its  claim,  cannot  complain  that 
such  payment  was  in  fact  made.  Treating  the  price  of  the 
Selma  bridge  as  having  been  fully  paid,  there  remained  pay- 
ments for  which  the  county  was  entitled  to  credit  upon  the 
Kilboume  bridge,  amounting  to  $11,294.46.     This  sum  in- 
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eludes  an  item  of  $979,  being  the  remainder  of  a  larger  Bum 
which  it  is  conceded  was  improperly  obtained  from  the 
county  by  the  bridge  company,  without  authority  from  the 
board  of  supervisors,  and  was  in  part  refunded.  The  pay- 
ments made  and  applicable  to  this  bridge  amount  to  sub- 
stantially seventy-five  per  cent  of  the  contract  price,  and 
this,  it  will  be  remembered,  is  the  limit  of  the  payment 
which  the  bridge  company  could  demand  until  the  com- 
pletion of  the  work.  This  limit  had  been  reached  before 
plaintiff's  statement  of  account  was  filed. 

It  seems,  therefore,  that*  from  the  standpoint  of  either 
party  to  the  controversy,  the  final  inquiry  is  whether  the 
county  can  be  required  to  forego  its  claim  for  damages,  and 
18.  SuBcoH.        P^y  ^^^^  money  over  to  the  plaintiff.     For  the 

CLAIMS*  "dam-  Tcasons  already  stated,   this  cannot  be   done. 

age,  «t.off.  The  principal,  if  not  the  only,  i^asoft  for  with- 
holding  any  part  of  the  price  for  the  completion  of  the  work 
was  to  protect  the  county  against  .the  consequences  of  the 
contractor's  wrong  or  default,  and  that  protection  should 
not  be  destroyed  for  the  benefit  of  a  third  party,  unless  it 
be  for  some  failure  of  duty  which  the  county  owed  to  such 
party  —  a  circumstance  which  is  not  shown  to  exist.  The 
suggestion  of  counsel  that,  in  any  event,  the  right  to  set 
off  damage  applies  to  such  only  as  were  occasioned  by  failure 
to  properly  construct  the  Ivilbourne  bridge,  and  that  claims 
for  damage  on  account  of  the  Selma  bridge  must  be  prose- 
cuted by  independent  proceedings  against  the  bridge  com- 
pany. It  has  been  the  appellant's  contention  at  all  times  that, 
while  the  undertaking  to  build  the  bridges  W8S  contained 
in  separate  contracts,  they  were  in  fact  a  single  transaction, 
and  must  be  so  treated.  There  was  but  a  single  contract  be- 
tween the  plaintiff  and  the  bridge  company.  But  a  single 
statement  of  account,  comprising  all  the  materials  for  both 
bridges,  was  filed  with  the  auditor.  Plaintiff  is  here  seek- 
ing to  enforce  its  claim  under  that  statement  for  the  price 
of  all  the  materials  for  both  bridges,  as  against  the  alleged 
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unpaid  balance  of  the  contract  price  for  either  or  both ;  and 
we  can  conceive  no  good  reason  why  the  county  may  not 
insist  upon  its  entire  damages  being  considered  in  deter- 
mining whether  there  be  anything  in  its  hands  applicable 
to  the  plaintiff's  demand. 

V.     Plaintiff  attached  certain  interrogatories  to  its  re- 

« 

ply,  to  be  answered  by  the  county.  On  the  claim  that  some 
of  the  questions  had  not  been  fully  and  explicitly  answered, 
13^  iNTBEitocA-     plaintiff  moved  to  strike  the  responses  thereto, 

ToaiBs:  fail-  ij»»i  ^i  j»  ti?«i 

urc  t5  and  for  judgment,  because  oi  such  failure,  as 

mcnt.  *  provided  in  Code,*  section  3610.     The  overrul- 

ing of  this  motion  is  assigned  as  error.  The  ruling  was 
correct  The  statute  does  not,  in  our  opinion,  contemplate 
the  summary  entering  of  judgment  because  of  an  indefinite 
or  unsatisfactory  answer  to  such  interrogatories,  and  such 
order  could  not,  in  general,  be  properly  made  without  giv- 
ing the  delinquent  party  an  opportunity  to  correct  the  fault 
complained  of.  Moreover,  the  party  called  upon  to  answer 
in  this  case  wias  a  municipal  corporation.  It  could  not  be 
made  a  witness,  and,  if  it  was  subject  to  an  order  for  com- 
pulsory answers  to  interrogatories  attached  to  a  pleading, 
it  could  answer  only  by  its  officers  or  agents.  These  persons 
may  or  may  not  be  able  to  respond  from  personal  knowledge, 
and,  if  their  answers  are  in  some  respects  indefinite  or  in- 
complete, it  does  not  follow  that  the  persons  making  them 
are  perverse  or  uncandid,  or  that  the  municipality  should, 
upon  that  account,  be  deprived  of  a  hearing  upon  the  merits 
of  its  case. 

What  tve  have  already  said  makes  it  unnecessary  to 
discuss  other  questions  argued  by  counseL  The  decree  of 
the  district  court  appears  to  effect  justice  between  the  par- 
ties as  nearly  as  such  result  is  possible  under  the  complica- 
tion of  circumstances,  and  it  is  affirmed. 
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Walter  Schlensig  v.  Monona  County,  Appellant. 

Counties:  defective  bridges:  inspection  and  repair.  Where  a 
county,  after  notice  of  its  unsafe  condition,  in  undertaking  to 
repair  a  bridge  and  put  it  in  condition  for  public  travel  fails 
to  use  reasonable  care  in  the  work,  it  is  negligent;  and  an  in- 
spection of  the  same  after  its  repair  by  agents  of  the  county 
who  report  it  safe  for  ordinary  travel,  will  not  relieve  the 
county  from  liability  for  the  consequences  of  such  negligence. 

Appeal  from  Plymouth  District  Court. —  Hon,  F.  R  Gay- 
nob,  Judge, 

Tuesday,  Febbuaby  14,  1905. 

Suit  to  recover  damages  for  injuries  occasioned  by  the 
collapse  of  a  defective  bridge.  There  was  a  trial  to  a  jury, 
and  a  verdict  and  judgment  for  the  plaintiff,  from  which 
the  defendant  appeals. —  Affirmed. 

W.  L.  Smith,  for  appellant 

T.  E,  Brady  and  McDufjfie  &  Keenan,  for  appellee. 

Shebwin,  C.  J. —  The  bridge  in  question  was  built  by 
the  defendant  in  1896.  In  1900  it  was  injured  and  weak- 
ened by  fire,  but  was  soon  thereafter  repaired  by  the  de- 
fendant^ and  left  open  for  public  use.  The  petition  alleges 
negligence  in  the  original  construction  of  the  bridge,  and 
negligence  in  failing  to  properly  repair  the  same.  After 
the  fire  the  board  of  supervisors  was  duly  notified  of  the 
unsafe  condition  of  the  bridge,  and  in  response  thereto  the 
member  whose  duty  it  was  to  look  after  the  bridges  in  that 
part  of  the  county  visited  it  with  the  foreman  of  the  county 
bridge  crew,  and  they  inspected  it,  and  decided  on  the  re- 
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pairs  necessary  to  put  it  in  safe  condition  for  public  use. 
Soon  after  this  inspection  the  repairs  decided  on  were  made 
under  the  supervision  of  this  foreman,  and  on  the  trial  the 
appellant  offered  to  prove  that  he  and  the  supervisor  who 
had  inspected  the  bridge  with  him  thought  that  the  bridge, 
when  repaired,  was  reasonably  safe  for  ordinary  traveL  This 
testimony  was  rejected,  and  the  appellant  argues  that  the 
ruling  was  erroneous,  under  the  holding  in  Ferguson  v,  Davis 
County,  57  Iowa,  GOl.  That  case  does  not,  however,  sustain 
the  contention.  There  one  of  the  questions  was  whether  the 
coimty  had  been  negligent  in  not  inspecting  the  bridge  after 
notice  that  it  had  become  unsafe,  although  two  years  and  a 
half  before  that  time  a  competent  bridgeman  had  advised 
the  county  that  it  would  probably  be  safe  for  a  longer  period. 
The  county  complained  of  an  instruction  that  told  the  jury 
that  if  the  bridge  had  been  inspected  by  a  competent  man, 
and  had  been  reported  safe,  the  county  would  not  be  n^li- 
gent  for  a  failure  to  again  inspect  it  within  that  time,  unless 
it  had  been  notified  that  it  was  in  a  dangerous  condition. 
The  instruction  was  held  not  erroneous  as  applied  to  the 
facts  of  that  case.  It  is  manifest  that,  whether  erroneous 
or  not  as  an  abstract  proposition  of  law,  the  instruction  was 
so  favorable  to  the  county  that  it  could  not  complain  thereof. 
Considering  the  instructions  in  the  Davis  Cas^  as  a  whole, 
we  do  hot  think  it  true  that  a  rule  is, there  announced  which 
relieves  a  county  of  liability,  as  a  matter  of  law,  where  it  has 
had  an  inspection  made  by  a  competent  man.  The  most 
that  can  be  claimed  for  the  decision  is  that  such  inspection 
may  prove  that  the  county  lias  in  fact  exercised  reasonable 
care  in  the  matter.  But  whatever  the  rule  there  stated,  the 
case  is  not  controlling  here,  on  account  of  the  marked  dif- 
ference in  the  facts.  Here  the  county,  through  its  agents, 
imdertook  to  repair  and  put  in  safe  condition  for  public  use 
a  bridge  that  was  known  to  be  unsafe ;  and  if,  in  so  doing,  it 
failed  to  exercise  the  measure  of  care  required  by  the  law, 
it  was  negligent,  and  ought  to  respond  therefor.     Huff  r- 
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Pov^eshiek  County,  60  Iowa,  529 ;  Cooper  v.  Mills  County, 
69  Iowa,  350 ;  Ferguson  v.  Davis  Cowity,  supra. 

The  questions  of  tlie  defendant's  negligence  and  of  the 
plaintiff's-  freedom  from  negligence  were  clearly  for  the 
jury,  and  its  finding  thereon  cannot  be  disturbed.  There  was 
also  evidence  tending  to  show  that  the  county  should  have 
anticipated  the  use  of  this  bridge  for  the  passage  of  traction 
engines.  They  had  been  in  general  use  in  the  county  for 
several  years  before  the  bridge  in  question  was  built,  and 
had  for  some  time  prior  theretp  been  used  in  its  immediate 
vicinity,  and  there  was  nothing  in  its  location  or  in  the 
topography  of  the  country  around  it  making  such  use  unusual 
or  unreasonable.  Yordy  v.  Marshall  Counly,  80  Iowa,  405, 
and  86  Iowa,  340. 

Several  of  the  instructions  are  criticised  because  of 
particular  language  used  therein,  evidently  through  over- 
sight. That  there  was  an  unfortunate  use  of  words  in  some, 
and  an  unfortunate  lack  of  words  in  another,  is  quite  appar- 
ent ;  but  taken  together,  they  gave  the  jury  a  correct  statement 
of  the  law  governing  the  case,  and  could  not,  we  think,  have 
been  misleading  in  any  respect  Jurors  of  average  intelli- 
gence would  have  no  diflSculty  in  understanding  the  meaning 
of  the  court,  although  it  was  not  as  clearly  expressed  as  it 
might  have  been.  The  instructions  asked  by  the  appellant 
.  were  properly  refused,  for  the  reasons  already  given. 

We  find  no  error  for  which  the  case  should  be  reversed, 
and  the  judgnent  is  therefore  affirmed. 


J.  J.  Smyth,  Appellant,  v.  Cathamnb  Hall,  and  O.  R.         \f^  Sss 

Hall.  UT^, 


Fraudulent    conveyances:    exemptions:    property    acqudied    wtth 

1    PENSION  MONEY.    Land  purchased  with  pension  money  is  exempt 

from  execution,  although  a  portion  of  the  price  may  have  been 

paid  from  the  proceeds  of  a  sale  of  coal  rights  therein,  as  the 


.\'38 
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same  constitute  an  interest  in  the  land  and  are  not  the  increase 
or  produce  derived  from  the  land;  and  the  property  may  be 
conveyed  free  from  liability  for  grantor's  debts. 

Fraud:    burden  of  proof.    The  burden  of  proving  the  intent  of  a 
2    son,  in  receiving  a  conveyance  from  his  mother,  to  assist  in 
defrauding  her  creditors,  is. on  the  creditors  attacking  the  con- 
veyance. 

Appeal  from,  Lucas  District  Covrt. —  Hon.  Robbbt  Sloan, 

Judge. 

Tuesday,  Fbbeuaey  14,  1905. 

Action  to  set  aside  a  conveyance  of  real  property  by 
defendant  Catharine  Hall  to  her  codefendant^  O.  R.  Hall, 
on  the  ground  that  it  was  made  with  intent  to  delay,  hinder, 
and  defraud  creditors.  There  was  a  decree  in  favor  of  de- 
fendant O.  R.  Hall,  and  plaintiff  appeals. —  Affirmed. 

S.  C.  Hicknum  and  J.  A.  Campbell,  for  appellant. 

W.  B,  Barger,  J.  A.  Perdch  and  E.  A.  Anderson,  for 
appellees. 

McClain,  J. —  The  facts  conceded  by  the  appellant 
are  that  defendant  Catharine  Hall,  who  was  drawing  a  pen- 
sion from  the  federal  government  as  a  soldier's  widow,  in 
1897  entered  into  a  contract  for  the  purchase  of  one  hundred 
and  sixty  acres  of  land  from  one  Brown  for  the  agreed  price 
of  $2,400,  and  paid  $216  of  that  amount  out  of  her  pension 
money.  Afterwards  she  sold  the  coal  rights  under  eighty 
acres  of  the  land  for  cash,  and  used  $1,050  of  the  proceeds 
in  making  a  further  payment,  and  then  received  a  deed  for 
the  premises,,  subject  to  a  purchase-money  mortgage  for 
$1,380.  Of  the  one  hundred  and  sixty-acre  tract,  forty 
acres  became  her  homestead,  on  which  she  resided  with  her 
children;  and  in  January,  1902,  she  conveyed  the  remaining 
one  hundred  and  twenty  acres  to  defendant  O.  R.  Hall,  one 
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of  her  sons,  in  consideration  of  the  cancellation  of  her  note 
to  the  son  for  $300,  the  payment  of  $720  in  cash,  and  the 
assumption  of  the  purchase-money  mortgage  on-  the  entire 
tract  The  contention  of  appellant  is  that  this  conveyance 
was  in  fraud  of  creditors,  and  he  seeks  to  have  it  set  aside, 
and  the  land  subjected  to  the  payment  of  judgipents  held 
by  him  against  Catharine  Hall.  Counsel  for  appellant  ar- 
gue two  grounds  on  which  the  decree  of  the  lower  court  in 
favor  of  defendant  O.  R.  Hall  might  have  been  predicated : 
First,  that  the  land  was  exempt,  as  procured  by  pension 
money,  under  the  provisions  of  Code,  section  4009;  second, 
that  the  evidence  does  not  show  that  O.  R.  Hall  accepted 
the  conveyance  to  assist  his  mother  in  putting  her  property 
out  of  the  reach  of  her  creditors;  and  they  question  the 
correctness  of  the  decree  of  the  trial  court,  as  predicated 
on  either  of  these  two  grounds. 

I.  Prior  to  the  enactment  of  chapter  23  of  the  acts  of 
the  Twentieth  General  Assembly,  section  1  of  which  is  sub- 
tantially  embodied  in  section  4009  of  the  Code,  it  was  held  in 
1.  Exemptions:    this  State  by  a  divided  court,  and  confessedly 

property   ac-  .  •    i  <•  i        •        •  i  rn 

quired  with     agamst  the  weight  of  authority  m  other  States, 

pension  .  -  .  .  i     i 

money.  that  the  exemption  of  pension  money  provided 

for  in  the  federal  statutes  (Rev.  St.,  section  4747  [U.  S. 
Comp.  St  p.  3279])  operated  to  exempt  also  property  pur- 
chased with  pension  money.  Crow  v.  Brown,  81  Iowa,  344 ; 
Crow  V,  Brown,  86  Iowa,  741.  By  the  subsequent  enact-* 
ment  of 'the  provision  above  referred  to,  this  rule  is  now 
statutory,  and  it  has  been  held 'that  it  operates  to  exempt 
property  for  which  that  acquired  by  pension  money  is 
exchanged,  no  other  funds  being  invested  in  the  acquisi- 
tion of  the  new  property.  Smith  v.  Hill,  83  Iowa,  684. 
But  it  does  not  operate  to  exempt  the  increase  or  produce 
derived  from  the  property  which  is  exempt  as  procured  with 
pension  money.  Diamond  v.  Palmer,  79  Iowa,  578 ;  Haefer 
V.  MuUison,  90  Iowa,  372.  And  see  Marquardt  v.  Mason,  87 
Iowa,  136;  Cooh  v.  Allee,  119  Towa,  226;  Mcmning  v.  Spry, 
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121  Iowa,  191.  In  this  case  Catharine  Hall's  original  in- 
terest in  the  land  was  acquired  exclusively  by  the  invest- 
ment of  pension  money.  The  only  subsequent  payment  made 
by  her  on  the  land  was  with  proceeds  of  a  sale  of  part  thereof ; 
that  is,  the  right  to  take  coal  therefrom.  This  was  an  in- 
t'^rest  in  the  land,  and  not  personal  property  resulting  from 
I  lie  use  of  the  land.  We  suppose  it  would  not  be  questioned 
that  if  Catharine  Hall  had  been  able  to  sell  a  portion  of 
the  land  at  an  increased  price,  and  the  proceeds  had  been 
sufficient  to  pay  off  the  remainder  of  the  purchase  money, 
she  would  have  held  the  remaining  portion  of  the  land  ex- 
empt as  acquired  by  pension  money.  And  this  case  is  analo- 
gous to  that;  the  portion  of  the  land  sold  being  an  interest 
therein  consisting  of  coal  rights,  instead  of  a  specified  num- 
ber of  acres  in  fee.  We  reach  the  conclusion,  therefore,  on 
this  branch  of  the  case,  that  th^  entire  interest  which  Cath- 
arine Hall  had  in  the  one  hundred  and  sixty-acre  tract  pur- 
chased from  Brown  (that  is,  the  entire  ownership  of  the 
tract,  subject  to  the  purchase-money  mortgage)  was  exempt, 
as  acquired  by  pension  money,  and  might  be  conveyed  by  her 
free  from  liability  for  her  debts.  Marqiuirdt  v.  Mason,  87 
Iowa,  136. 

II.  But  a  consideration  of  the  evidence  relied  upon  as 
tending  to  show  fraud  on  the  part  of  O.  R.  Hall  in  accepting 
a  conveyance  of  the  one  hundred  and  twenty-acre  tract  from 
his  mother  leads  to  the  same  result  As  already  stated,  it 
is  established  beyond  reasonable  controversy  that  O.  R  Hall 
paid  his  mother  $720  in  cash,  and  surrendered  a  note  which 
he  held  against  her  for  $300,  assuming  the  purchase-money 
mortgage.  And  it  is  equally  well  established  that  this  was 
the  reasonable  value  of  the  land  at  the  time  he  purchased  it 
Counsel  for  appellant  marshal  the  circumstances  disclosed  by 
the  testimony  of  the  witnesses,  as  tending  to  show  that  the 
cash  payment  was  by  money  not  actually  belonging  to  O. 
R.  Hall,  but  in  reality  the  proceeds  of  property  belonging 
to  Catharine  Hall  and  her  other  sons,  who  were  indebted  with 
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her  to  the  plaintifif.  But  we  think  that,  the  evidence  pre- 
ponderates in  support  of  the  contention  for  appellees  that 
this  money  belonged  to  O.  R.  Hall  in  his  own  right,  as  the 
proceeds  of  live  stock  acquired  by  him  with  his  own  earn- 
ings. It  will  be  impossible  to  set  out  the  evidence  relating  to 
the  various  transactions  for  the  purpose  of  supporting  this 
conclusion,  but  it  is  reached  after  a  careful  examination  of 
the  entire  record. 

The  validity  of  the  note  for  $300  which  O.  R.  Ilall 
surrendered  to  his  mother  as  a  part  of  the  consideration  for 

the  purchase  is  also  questioned ;  but  we  have  no 
^'  ^"of  proof.  diflSculty  in  reaching  the  conclusion  that  this 

note  was  valid,  representing  an  indebtedness  for 
services  rendered  in  improving  the  farm  while  it  belonged  to 
Catharine  Hall. 

The  burden  of  proving  a  fraudulent  purpose  on  the 
part  of  O.  R.  Hall  in  accepting  this  conveyance,  to  assist 
his  mother  in  defrauding  plaintiff  and  other  creditors,  was, 
of  course,  on  the  plaintiff.  Counsel  urge  that  the  evidence, 
taken  together,  shows  a  fraudulent  scheme  from  the  begin- 
ning, by  which  the  brothers  of  O.  R.  Hall  induced  their 
mother  to  sign  notes,  which  were  negotiated  for  cash,  and 
the  proceeds  used  in  various  ways  until  she  became  practically 
bankrupt,  vrith  the  purpose  that  this  son,  who  did  not  be- 
come liable  for  such  indebtedness,  should  ultimately  acquire 
the  property  in  his  own  name,  and  thus  work  a  fraud  upon 
creditors.  But  mere  suspicion  of  fraud  is  not  enough  to  re- 
quire the  setting  aside  of  a  conveyance  made  for  an  adequate 
consideration,  and. the  evidence  on  which  plaintiff  relies  can 
hardly  be  said  to  raise  more  than  a  mere  suspicion.  The 
transactions  referred  to  by  counsel  are  reasonably  explained 
by  the  testimony  as  consistent  with  the  entire  good  faith  of 
O.  R.  Hall,  and  we  reach  the  conclusion  that  no  fraudulent 
purpose  on  his  part  was  established. 

The  decree  of  the  lower  court  is  therefore  affirmed. 
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A.  H.  Reupke  v.  D.  H.  Stuhb  &  Son  Grain  CoMPAinr, 

Appellant. 

Master  and  servant:    employment  op  help:    authority  of  agent. 

1  Where  t)ie  authority  of  the  manager  of  a  grain  business  to 
employ  help  is  not  expressly  limited  and  there  is  a  proven  cus- 
tom to  employ  solicitors  for  a  year  or  longer,  it  will  be  pre- 
sumed in  the  absence  of  a  contrary  showing  that  the  authority 
was  conferred  in  conformity  with  the  custom;  and  an  employe 
given  a  contract  for  a  year  will  be  protected  when  entered  into 
in  good  faith  and  with  reasonable  prudence. 

Evidence:    custom.    The  testimony  of  a  witness  on  the  question 

2  of  a  custom,  that  he  had  read  of  the  same,  was  not  prejudicial 
where  the  existence  of  the  custom  was  not  disputed. 

Instructions:    e^oneous  use  of  words.    The  erroneous  use  of  the 

3  word  "  defendant "  for  "  plaintiff "  in  an  instruction  was  not 
prejudicial,  where,  from  the  instructions  as  a  whole  or  the 
paragraph  in  which  the  error  occurred,  the  jury  could  not  have 
been  misled. 

Instructions:    ij^consisten.t  claims.  'The   statement  of  a    servant 

4  made  out  of  court  should  be  wholly  inconsistent  with  his  claim 
for  compensation  for  the  balance  of  his  term  after  a  claimed 
wrongful  discharge,  to  require  an  instruction  on  the  question 
of  his  having  voluntslrily  left  the  employment. 

Appeal  from  Scott  District  Court. —  Hon.  J.  W.  Bollingek, 

Judge. 

Tuesday,  February  14,  1905. 

Suit  to  recover  compensation  for  personal  service?. 
Trial  to  a  jury,  and  verdict  and  judgment  for  the  plaintiff. 
The  defendant  appeals. —  Affirmed. 

Lane  &  Waterman,  for  appellant 

Cooh  &  Dodge,  for  appellee. 

Sherwin,   C.  J. —  The  defendant  was  a  corporation, 
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whose  business  was  managed  by  D.  H.  Stuhr.  Stnhr  was 
given  authority  to  employ  the  help  necessary  to  properly 
conduct  the  business,  and  contracted  for  the  plaintiif's 
services  as  a  grain  solicitor  for  the  term  of  one  year  from 
the  15th  day  of  August,  1902.  The  defendant  discharged 
him  before  the  expiration  of  this  time,  and  this  suit  was 
brought  to  recover  the  contract  price  for  his  services  for  the 
months  of  May  and  June,  Stuhr  was  not  employed  for  a 
fixed  period,  and  the  api)ellant  contends  that  he  had  no  power 
to  contract  with  the  plaintiff  for  one  year.  The  rule  is 
that  a  manager  of  a  corporation  cannot  engage  employes  for 
a  long  future  period  without  express  authority.  There  was 
no  express  limitation  of  Stuhr's  authority  to  employ  for  a 
definite  time.  He  had  the  sole  management  of  the  business, 
and  so  far  as  the  record  discloses,  was  the  only  one  con- 
nected therewith  authorized  to  make  such  contracts.  It  is 
a  fundamental  rule  that,  where  the  principal  confers  upon 
his  agent  authority  to  transact  business  in  reference  to  which 
there  is  a  well-known  usage  or  custom,  it  is  the  presumption 
of  the  law,  in  the  absence  of  anything  to  indicate  a  con- 
trary intent,  that  such  authority  was  conferred  in  contem- 
plation of  the  usage,  and  third  persons  who  deal  with  the 
agent  in  good  faith  and  in  the  exercise  of  reasonable  pru- 
dence will  be  protected.  Steinhe  v.  Yetzer,  108  Iowa,  512 ; 
Davenport  v.  P,  M.  &  F.  Ins.  Co.,  17  Iowa,  276 ;  Ceeder  v. 
Loud  &  Sons  L.  Co.,  86  Mich.  541.  There  was  ample  evi- 
dence that  it  was  the  custom  in  the  territory  where  the  de- 
fendant operated  to  employ  grain  solicitors  for  a  term  of  one 
year  or  longer.  The  contract  to  pay  the  plaintiff  from  the 
15th  day  of  August  was  ratified  by  the  defendant,  and  there 
was  also  evidence  tending  to  show  that  the  entire  contract 
was  ratified. 

It  is  said  that  the  verdict  was  contrary  to  the  instruc- 
tions on  the  question  of  using  due  diligence  to  obtain  other 
employment.  Without  determining  whether  the  burden 
was  properly  placed  in  the  instructions,  we  are  clearly  of 
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the  opinion  that  there  was  sufficient  evidence  on  the  subject 
to  warrant  the  finding  of  the  jury. 

The  answer  of  the  witness  Neelands  that  he  had  read 
of  the  custom  in  question  was  not  prejudicial  to  the  de- 
fendant^ for  the  testimony  of  the  other  witnesses  that  there 
was  such  a  custom  was  undisputed. 

The  use  of  the  word  "  defendant "  in  place  of  "  plain- 
tiff" in  one  of  the  instructions  could  not  have  prejudiced 
the  appellant.  Twelve  reasonably  intelligent  men  could  not 
have  been  misled  thereby,  if  they  paid  the  least  attention  to 
the  instructions  as  a  whole,  or  to  the  meaning  of  that  para- 
graph. 

The  appellant's  answer  alleged  that  it  discharged  the 
plaintiff  on  the  30th  day  of  April,  1903,  and  that  he  was 
not  thereafter  in  its  employ.  On  the  cross-examination  of 
the  plaintiff,  he  testified  that  he  had  said  to  another  employe 
of  the  defendant  that  he  should  stand  by  the  manager,  Stuhr. 
This  conversation  was  in  May,  after  the  appellant  had  dis- 
charged Stuhr,  and  after  it  had  discharged  the  plaintiff,  ac- 
cording to  its  answer  and  its  evidence.  The  statement  was 
not  so  inconsistent  with  the  plaintiff's  claim  as  to  require 
an  instruction  on  the  subject  of  his  voluntarily  having  left 
the  defendant's  service. 

We  think  the  verdict  fully  sustained  by  the  evidence, 
and  the  judgment  is  affirmed. 


R.  S.  HusTED  V.  Ka.tb  Douglas  Willla^ms,  et  al.,  Ap- 
pellants. 

Ccmtinuance  to  take  depositions.  Under  Code,  section  3652,  a  party 
may  elect  to  take  his  evidence  by  deposition,  and  he  is  entitled 
to  a  reasonable  time  in  which  to  do  so;  and  after  issue  joined, 
there  being  no  order  to  take  the  evidence  during  the  term,  nor 
a  showing  of  sufficient  time  had  such  order  been  entered,  he  is 
entitled  to  a  continuance. 
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Appeal  from  Madison  District  Court. —  Hon.  Jas.  D.  Gam- 
ble^ Judge. 

i 

Tuesday,  Febbuaby  14,  1905. 

In  an  action  to  quiet  title,  commenced  by  published  no- 
tice, plaintiff  secured  judgment  against  defendants  by  de- 
fault Thereafter  def^idants  moved  to  set  aside  the  de- 
fault, and,  being  allowed  to  make  defense,  a  decree  was 
entered  for  plaintiff.     Defendants  appeal — Reversed. 

Steele  &  Bobbins,  for  appellants. 
John  A.  Guiher,  for  appellee. 

McClain,  J. —  The  petition  was  filed  in  February, 
1901,  and  in  May  of  the  same  year  a  decree  on  default  was 
rendered  in  plaintiff's  favor.  In  July,  1902,  defendants 
filed  their  motion  for  retrial,  which  was  amended  in  Sep- 
tember, 1903.  On  September  30,  1903,  the  defendants  filed 
their  answer  to  the  original  petition,  and  had  entered  of 
record  their  election  to  take  testimony  in  the  form  of  deposi- 
tions, and  thereupon  moved  for  a  continuance  for  that  pur- 
pose. This  motion  was  overruled,  and  the  ruUng  is  urg^  as 
error. 

Defendants  had  the  right,  under  Code,  section  3652,  to 
elect  to  take  their  evidence  by  depositions,  and  they  were  en- 
titled to  a  reasonable  time  in  which  to  do  so.  As  depositions 
could  not  be  taken  during  the  pendency  of  the  term  of  court 
(Code,  section  4688),  except  by  order  of  court,  a  continuance 
should  have  been  granted,  under  Code,  section  3663,  for  this 
purpose.  Until  issue  was  joined,  defendants  could  not  be  re- 
quired to  prepare  for  the  taking  of  depositions,  and  they 
were  therefore  not  negligent  in  not  sooner  procuring  their 
evidence,  although  a  considerable  time  had  elapsed  after  the 
filing  of  the  motion  to  set  aside  default     Perhaps  the  de- 
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fendants  might  have  had  an  order  of  court  to  take  deposi- 
tions pending  the  term,  but  there  is  nothing  in  the  record 
to  indicate  that  such  permission,  if  secured,  would  have 
enabled  them  to  take  their  depositions  in  time  for  trial  of 
the  case  during  the  term. 

The  action  of  the  trial  court  in  refusing  to  grant  a 
continuance  was  error,  and  the  decree  in  favor  of  plaintiff  is 
therefore  reversed. 


123      63 

i38^J?i|         William  Ceoss,  Appellant,  v.  Hbnby  Snakbnbeeg,  Treas- 


126    m  urer,  etc.,  Appellee. 

141     223  y         y      trf 


Taxation:  credits.  The  deferred  payments  due  on  a  mutually 
obligatory  contract  for  the  sale  of  land  are  taxable  as  a  credit 
under  Code,  section  1308. 

Appeal  from^Keohvk  District  Court, —  Hon.  W-  G.  Clbm- 

HNTS,  Judge. 

Tuesday,  February  14,  1906. 

This  is  an  appeal  from  the  action  of  the  defendant,  as 
county  treasurer  of  Keokuk  county,  in  making  an  assessment 
against  plaintiff,  a  resident  of  said  county,  as  upon  moneys 
and  credits  omitted  from  assessment  and  taxation  for  the 
year  1901.  The  court  below  sustained  the  assessment^  and 
plaintiff  appeals. —  Affimued. 

Brown  &  Willcochson,  for  appellant. 

Voris  &  Haas,  for  appellee. 

Bishop,  J. —  In  April,  1900,  the  appellee.  Cross,  en- 
tered into  a  contract  in  writing  with  one  Hartzel  for  the  sale 
of  certain  real  estate  owned  by  him  and  situated  in  Keokuk 
county.     As  far  as  material  to  an  understanding  of  the  mat- 
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ter  of  controversy  now  before  us,  the  provisions  of  said  con- 
tract were  that  Cross  bound  himself  in  a  penal  sum  named, 
the  condition  being  that,  if  Hartzell  should  pay  $1,000  Janu- 
ary 1,  1902,  and  $1,000  January  1,  1903,  according  to  the 
tenor  of  two  promissory  notes  bearing  date  even  with  ihe 
contract,  and  further  should  on  the  date  last  mentioned  exe- 
cute notes  and  mortgage  securing  the  same  in  the  additional 
sum  of  $6,000,  to  be  paid  in  four  annual  payments,  he  (said 
Cross)  would  then  convey  the  real  estate  described.  Further 
on  the  contract  provides  that  *^the  forfeiture  above  named 
($1,000)  is  to  be  binding  equally  on  both  for  a  failure  to 
comply  fully  with  this  contract.  Second  party  to  have  pos- 
session of  the  premises  March  1,  1901,  and  pay  6  per  cent, 
interest  on  the  full  $8,000  from  date  named.  *  *  *  also 
all  taxes  assessed  on  said  premises  from  the  date  hereof." 
It  is  further  provided  that  the  stipulations  of  the  contract 
are  to  bind  the  heirs,  legal  representatives,  and  assigns  of 
both  parties,  and  in  the  event  of  nonpayment  the  first  party 
might  elect  to  declare  the  contract  at  an  end,  in  which  event 
the  second  party  should  be  regarded  as  a  tenant  at  will,  etc. 
The  contract  is  signed  by  Cross  alone,  but  it^is  agreed  that^ 
the  same  was  delivered  to  Hartzell,  and  by  him  made 
a  matter  of  record.  Hartzell  executed  and  delivered  the 
two  notes  for  $1,000  each,  and  the-  same  were  shortly  thei^- 
after,  and  during  the  year  1900,  negotiated  by  Cross.  Hart- 
zell paid  the  taxes  of  1901  on  the  real  estate  in  question.  In 
1902  the  contract  was  completed  by  the  payment  by  Hartzell 
of  the  remaining  $6,000  of  the  purchase  price  and  the  con- 
veyance to  him  of  the  land  by  Cross. 

The  assessment  complained  of  was  based  on  the  $6,000 
payment  provided  for  in  said  contract,  and  this  upon  the 
theory  that  the  same  constituted  a  credit. within  the  meaning 
of  section  1308  of  the  Code.  That  section  contains  a  gen- 
eral designation  of  taxable  property  and  included  therein  are 
"  credits,  *  *  *  property  or  labor  due  from  solvent 
debtors  on  contract  or  judgment,  mortgages  or  other  like  se- 
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curities,  accounts  bearing  interest/'  etc.  In  the  succeeding 
section  "  credits  "  are  defined  as  including  "  money  secured 
by  deed,  title  bond,  mortgage  or  otherwisa"  The  contention 
of  appellant  is  based  wholly  upon  the  provisions  of  the  writ- 
ten contract,  and  it  is  pointed  out  that  said  contract  was  not 
signed  by  Hartzell,  and  that  it  contains  no  agreement  in  form 
of  words  on  his  part  to  make  the  $6,000  payment.  The  ar- 
gument is  that,  accordingly  the  writing  must  be  construed 
as  a  mere  option  to  purchase  on  the  part  of  Hartzell,  and 
without  any  agreement  on  his  part  to  make  the  payment :  that, 
as  there  was  no  enforceable  contract  in  favor  of  appellant 
there  was  no  "  credit "  subject  to  taxation.  We  think  the 
argument  thus  made  is  fully  answered  by  what  was  said  in 
Flmders  v.  MerriU,  38  Iowa,  583.  There  a  contract  similar 
in  its  terms  to  the  one  we  have  before  us,  and  delivered  as 
in  this  case,  was  construed  to  be  binding  upon  both  parties. 
"  The  true  question  in  all  cases  is  as  to  the  intention  of  the 
parties.  If  from  the  writing  it  is  clear  and  pldin  beyond 
doubt  that  a  unilateral  contract  was  intended  to  be  made, 
then  it  will  be  so  held.  If,  on  the  other  hand,  it  is  not 
clear  and  beyond  doubt  that  such  was  the  intention  of  the 
parties,  *  *  *  it  will  be  presumed  that  in  making  their 
contract  they  intended  it  to  be  mutually  obligatory."  See, 
also,  Dows  V,  Morse,  62  Iowa,  231 ;  Muscutine  TF.  Co,  r. 
Muscatine  L.  Co.,  85  Iowa,  112 ;  7  Am,  &  Eng.  Enc.  (2d 
Ed.)  142.  We  conclude,  as  did  the  court  below,  that  appel- 
lant was  possessed  of  a  credit  arising  out  of  the  contract  such 
as  that  the  assessment  made  thereon  for  the  purposes  of  tax- 
ation was  proper. —  Affirmed, 


Hans  Kuehx,  Appellee,  v.  The  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company,  Appellants 

Railroads:    negligence:    proximate  cause.    Whether  the  negligent 
1     failure  of  a  railway  company  to  sound  the  engine  whistle  as  the 
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train  approached  a  public  crossing  was  the  proximate  cause  of 
the  injury  to  cattle  being  driven  over  the  grossing,  was  a  ques- 
tion of  fact  for  the  jury. 

Contributory  negligence:    evidence.    In  an  action  for  injury  to  cat- 

2  tie  at  a  public  railway  crossing,  the  evidence  as  to  plaintiffs 
contributory  negligence  is  held  to  present  a  question  of  fact 
for  the  jury. 

■ 

Special  interrogatories.    Inaccurate  answers  to  special  interroga- 

3  tories  not  calling  for  ultimate  facts,  nor  for  facts  of  such  im- 
portance that  a  finding  thereon  against  the  weight  of  the  tes- 
timony is  necessarily  indicative  of  passion,  do  not  constitute 
ground  for  setting  aside  the  general  verdict. 

Appeal   from    Monona   District    Court. —  Hon.    John    F. 

OuvBB,  Judge. 

Tuesday,  Febeuaby  14,  1905. 

Action  at  law  to  recover  damages  for  injury  to  live 
stock.  Verdict  and  judgment  for  plaintiff,  and  the  defend- 
ant appeals. —  Affirmed, 

Shull  &  Famsworth,  for  appellant 

Will  E.  Johnston  and  Oeo.  II.  Clark,  for  appellee. 

Weavee,  J. —  The  accident  complained  of  occurred 
upon  a  crossing  of  the  defenciant's  railroad  and  public  high- 
way. The  highway  at  this  point  extends  east  and  west* 
From  the  crossing  westward  the  highway  has  an  upward  slope 
to  the  top  of  a  hill  eight  hundred  feet  distant^  Extending 
northward  from  the  crossing  the  railroad  curves  to  the  west, 
and  disappears  around  the  point  of  a  hill  at  a  distance 
variously  estimated  at  six  hundred  to  nine  hundred  feet.  On 
the  day  in  question  the  plaintiff,  with  the  assistance  of  three 
other  persons,  was  driving  a  herd  of  one  hundred  and  sixty 
yearling  and  two  year  old  steers  from  the  west  along  the  pub- 
lic road  above  mentioned.  For  convenience  in  handling,  the 
herd  was  separated  into  three  "  bunches,"  each  in  charge  of  a 
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man  on  horseback,  while  the  plaintiff  and  another  person 
rode  in  a  buggy  behind  the  last  bunch.  The  plaintiff's  testi- 
mony tends  to  show  that  the  several  bunches  were  moving 
in  somewhat  close  order,  and  that  when  the  head  of  the  herd 
reached  the  crossing  plaintiff  and  his  companion  had  arrived 
at  the  top  of  the  hill.  It  also  tends  to  show  that  as  the  first 
of  the  cattle  approached  the  crossing  the  man  in  charge  at 
that  point  looked  and  listened  to  ascertain  if  any  train  was 
coming,  and,  discovering  none,  rode  on  ahead  of  the  herd  to 
the  railway  trad^,  where  he  stopped,  and  again  looked  and 
listened.  Satisfying  himself  that  no  train  was  near,  he  then 
rode  back  toward  the  rear  of  his  section  of  the  herd,  which 
began  moving  across  the  track,  and  almost  immediately  a 
passenger  train,  moving  from  the  north,  reached  the  cross- 
ing, and  struck  and  killed  eight  steers.  It  is  the  claim  of 
plaintiff  and  his  witnesses  that  the  defendant's  engineer 
failed  to  sound  the  whistle  or  ring  the  engine  bell,  as  re- 
quired by  law,  in  approaching  the  crossing,  and  upon  this 
alleged  omission  the  charge  of  negligence  is  grounded. 

I.     Por  a  reversal  of  the  judgment  below  the  appellant 
relies  upon  the  proposition  that  the  evidence  does  not  sustain 
the  finding  of  the  jury.     It  is  not  denied  .that  there  was  testi- 
mony from  which  the  jury  might  properly  have 
proximate       fouud  that  defendant  was  negligent  in  respect 

cause  ^ 

to  the  crossing  signals,  but  it  is  said  there  is 
nothing  to  show  that  this  negligence  was  the  proximate  cause 
of  the  accident.  If  absolute  demonstration  that  the  failure 
to  give  a  signal  is  the  direct  cause  of  a  crossing  accident  is 
to  be  required,  no  verdict  could  ever  be  had  against  a  rail- 
way company  in  an  action  of  this  nature.  No  one  can  tell 
what  might  have  been  the  result  had  the  signal  been  duly 
given.  The  person  approaching  the  crossing  might  not  have 
heard  it.  Had  he  heard  it,  he  might  not  have  heeded 
it  A  thousand  other  contingencies  may  be  imagined  cast- 
ing some  degree  of  doubt  upon  the  conclusion  that  the 
signal,  if  given,  would  have  prevented  the  collision.   ^But, 
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taking  the  ordinary  experience  of  mankind,  there  is  room  for 
a  reasonable  presumption  that  a  signal  at  a  distance  of  sixty 
rods  or  more  gives  time  for  persons  at  or  near  the  crossing 
to  avoid  danger,  and  that  persons  of  ordinary  prudence,  hear- 
ing the  warning,  will  take  the  necessary  precaution  to  insure 
their  safety.  It  is  not  the  rule  that  men  willfully  or  know- 
ingly expose  themselves  to  death,  or  their  property  to  certain 
destruction.  On  the  contrary,  love  of  life  and  self-interest 
lead  the  average  man  to  exercise  prudence  in  the  presence  of 
peril.  Had  the 'warning  been  given,  the  collision  with  plain- 
tiff's cattle  may  not  have  been  avoided,  yet  the  jury  may 
very  reasonably  and  properly  have  believed  that  plaintiff  or 
some  of  his  assistants  would  have  improved  the  opportunity 
thus  afforded  to  clear  the  crossing  and  prevent  the  injury. 

Again,  it  is  said  that  the  evidence  shows  beyond  con- 
troversy that  plaintiff  was  guilty  of  contributory  negligence. 
Appellant  states  correctly  the  oft-approved  rule  that  ordinary 

care  requires  a  person  approaching  a  railway 
mbclicence:    crossiug  to  look  and  listen  for  trains,  and,  if 

evidence 

there  is  one  in  plain  sight  or  hearing,  s6  cir- 
cumstanced as  to  suggest  reasonable  probability  of  danger, 
he  cannot  enter  upon  the  track  without  negligence  which 
will  defeat  his  recovery  of  damages  for  injury  thus  re- 
ceived. But  this  statement  of  circumstances  is  not  so  clear- 
ly or  indisputably  shown  here  in  the  case  at  bar  that  we 
can  say  as  a  matter  of  law  that  plaintiff  was  guilty  of 
such  negligence.  On  the  contrary,  the  testimony  is  that 
the  man  with  the  leading  section  of  the  herd  did  both 
look  and  listen,  and  took  the  precaution  to  ride  ahead  of  the 
steers  in  order  to  look  up  the  track  from  the  crossing  itself. 
We  are  not  authorized  to  say  he  does  not  tell  the  truth  when 
he  says,  he  did  thus  act,  and  that  no  train  was  in  sight.  The 
longest  distance  at  which  appellant  claims  the  train  could  be 
seen  from  the  crossing  is  nine  hundred  and  thirty-eight  feet, 
a  space  which  would  be  compassed  by  a  fast  train  in  a  very 

few  seconds.     The  witness,  after  looking  from  the  crossing. 
Vol.  126  Ia. — 41 
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and  finding  the  track  apparently  clear,  turned  back  to  his 
cattJe  for  the  purpose  of  taking  them  over  the  tracL  The 
performance  of  this  duty  would  naturally  engage,  or  at  least 
divide,  his  attention  for  a  brief  period,  in  which  the  train 
may  have  had  time  to  round  the  point  of  the  hill,  and,  in  the 
absence  of  proper  warning,  bring  about  the  colUsion  with- 
out negligence  on  his  part  Under  such  circumstances  it  be- 
came a  fair  question  whether  the  plaintiflF  or  his  driver  with 
the  advanced  section  of  the  herd  exercised  reasonable  care 
for  the  safety  of  their  cattle. 

II.     The  court,  on  its  own  motion,  submitted  to  the 
jury   two   special   interrc^atories,   as  follows:     ''(1)    Was 
there  anything  to  obstruct  the  view  of  the  track  or  approach- 
ing train  between  the  highway  along  which  the 
'•  tSS^/"     cattle  were  driven  at  any  point  within  one  hun- 

dred  and  fifty  feet  from  the  crossing  to  the  point 
of  the  hill  north  of  the  highway,  and  around  which  the  rail- 
way track  ran?  (2)  Could  the  train  have  been  seen  from  a 
point  in  the  highway  on  which  the  cattle  were  being  driven 
anywhere  from  twrenty  feet  to  one  hundred  and  fifty  feet  from 
the  crossing,  as  soon  as  it  turned  the  point  of  the  hill  to  the 
north  of  the  crossing?'^  The  first  interrogatory  was  an- 
swered in  the  affirmative,  and  the,  second  in  the  negative.  It 
is  said  these  answers  are  so  clearly  without  support  in  the 
evidence  that  the  general  verdict  should  have  been  set  aside. 
Such  is  not  our  view.  In  the  first  place,  the  situation  to 
which  these  inquiries  were  directed  was  the  matter  of  consid- 
erable dispute  and  imcertainty  in  the  evidence,  and  while  we 
think  the  weight  of  the  testimony  tended  to  support  the  appel- 
lant's theory  as  to  the  distance  a  train  could  be  seen  from  the 
crossing,  it  is  not  so  clear  concerning  the  view  from  points 
west  of  the  crossing  that  we  can  say  the  findings  are  clearly 
without  support  However  this  may  be,  the  interrogatories 
do  not  call  for  ultimate  or  controlling  facts,  nor  for  facts 
of  such  importance  that  a  finding  thereon  against  the  weight 
of  the  testimony  is  necessarily  indicative  of  passion  or  preju- 
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dice.  For  a  case  very  like  the  one  at  bar  in  respect  to  special 
interrogatories,  see  Pence  v.  Railroad,  79  Iowa,  389,  where 
it  was  held  that  an  inaccurate  answer  afforde*d  no  ground  for 
setting  aside  the  general  verdict. 

This  appeal  presents  little  for  consideration  save  the 
€fver-recurring  question  whether  the  evidence  supports  the 
verdict  of  the  jury.  Having  concluded,  from  an  examina- 
tion of  the  record,  that  we  calmot  properly  disturb  the  ver- 
dict on  this  ground,  there  is  no  occasion  for  a  review  of  the 
authorities  to  which  counsel  on  either  side  have  called  our 
attention. 

The  judgment  of  ^the  district  court  is  wffirmecL 


Habtman  &  Daniels    v.  Daniel  Hollowell,  Appellant 

Fire  insurance:    agency.    One  who  upon  his  own  request  submits 

1  the  application  of  a  property  owner  for  fire  insurance  to  a  for- 
eign agency,  is  the  agent  of  the  company  accepting  the  same 
and  issuing  a  policy,  under  Code,  section  1749. 

Transaction  of  business  of  foreign  companies:    statutes.    Issuance 

2  and  delivery  of  a  fire  policy  by  a  foreign  insurance  company, 
covering  property  in  this  State,  constitute  the  transaction  of 
business  in  the  State  within  the  meaning  of  the  statutes  regu- 
lating the  insurance  business. 

Unauthorized  insiu^nce:  liabh^ity  of  agent.  Under  the  statutes 
S  regulating  the  transaction  of  insurance  business,  an  agent  ef- 
fecting insurance  on  property  in  this  State  with  a  foreign  com- 
pany which  is  insolvent  and  unauthorized  to  do  business  in 
Iowa,  is  personally  liable  to  the  assured  in  case  of  loss,  whether 
he  actually  knew  of  the  insolvency  of  the  company  or  not. 

Presumption  of  authority  to  insure.    The  assured  may  rightfully 
4    assume  that  a  company  issuing  a  policy  of  insurance  is  author- 
ized to  do  business  in  this  State,  in  the  absence  of  information 
to  the  contrary. 

Appeal  frcmfi  Clinton  District  Court. —  Hon.  P.  B.  Wolfe, 

Judge. 
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Tuesday,  Febbuaey  14,  1905. 

Action  for  damages.  From  judgment  as  prayed,  the 
defendant  appeals. —  Affirmed. 

L.  E.  Schmitt  and  A.  L,  Pascal,  for  appellant 
Barker,  Ellis  &  McCoy,  for  appellees. 

Ladd,  J. —  On  or  about  April  15,  1902,  there  were 
issued  to  plaintiffs  two  policies  of  insurance  —  one  by  the 
Great  Britain  Insurance  Corporation,  Limited,  of  London, 
England,  and  the  other  by  the  Northwestern  Fire  Insurance 
Company  of  Chicago,  111.,  for  $1,000  each  —  covering  their 
implement  warehouse  and  feed  mill,  together  with  machin- 
ery, etc.,  located  at  Low  Moor  for  one  year.  The  property 
was  destroyed  by  fire  in  June  following,  and  subsequently 
judgments  were  obtained  against  each  company  for  $950. 
These  have  not  been  collected,  and  in  this  action  recovery  is 
sought  against  the  defendant  on  the  groimd  of  negligence 
in  acting  as  agent  without  authority  for  companies  not  en- 
titled to  do  business  in  the  State  and  insolvent  when  the 
policies  were  issue<J.  The  petition  also  stated  a  cause  of 
action  for  deceit,  but  this  was  not  submitted  to  the  jury. 
It  appears  that  some  time  in  February,  1902,  defendant  had 
solicited  the  plaintiffs  for  insurance,  and,  as  recording  agent, 
issued  to  them  a  policy  in  another  company;  but  this  was 
canceled,  owing  to  its  rule  against  carrying  risks  on  feed 
mills.  Some  farther  effort  was  made,  when  defendant  ad- 
vised them  he  migh^  be  able  to  get  the  risk  written  through 
the  agency  of  a  firm  in  Chicago,  and  with  plaintiffs'  ap- 
proval he  addressed  a  letter  to  C.  A.  Van  Anden  &  Co., 
saying :  "  Can  you  place  the  enclosed  risk  for  me  ? 
*  *  *  Place  it  in  the  best  company  you  have.  Send 
statement  of  company. '^     In  response  to  this  Van  Anden  & 
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Co.  sent  the  policies  in  question  to  him,  and  he  forwarded 
them  to  plaintiffs,  inclosing  a  letter  stating :  "  These  are 
subject  to  your  acceptance  within  one  week;  if  not  accepted 
return;  if  satisfactory  send  check  for  $40.  I  succeeded  in 
getting  it  at  a  $2  rata  I  enclose  financial  statement  of 
both  companies.  These  are  both  stock  companies.  $40  will 
be  the  absolute  cost"  The  plaintiffs  retained  the  policies 
and  paid  him  the  premium. 

I.  Appellant  first  contends  that  the  evidence  failed  to 
show  that  he  should  be  regarded  as  the  agent  of  the  com- 
panies.    Section  1749  of  the  Code  provides  that  "  any  per- 
son  who   shall  hereafter   solicit   insurance   or 

^'  AHck:^  agency,  procure  applications  therefor  shall  be  held  to 

be  the  soliciting  agent  of  the  insurance  com- 
pany or  association  issuing  a  policy  on  such  application, 
or  on  a  renewal  thereof,  anything  in  the  application,  policy 
or  contract  to  the  contrary  notwithstanding."  The  evidence 
in  behalf  of  plaintiffs  tended  to  show  that  defendant  re- 
quested them  to  allow  him  to  procure  insurance  on  their 
property  through  the  agency  in  Chicago,  and  if  the  jury 
so  believed,  then  he  was,  under  the  law  as  stated  in  this 
statute,  agent  for  the  companies  issuing  the  policies  delivered 
through  him.  St.  Paul  Fire  Ins.  Co.  v.  Sharer,  76  Iowa, 
282.  True,  he  denied  having  made  such  request,  and  in- 
sisted that  what  he  did  was  at  the  instance  of  the  plaintiffs. 
This  merely  raised  a  conflict  in  the  evidence,  which  was 
fairly  submitted  to  the  jury. 

II.  Neither  company  was  authorized  to  do  business 
in  Iowa  or  Illinois,  and  the  evidence  showed  both  to  have 
been  insolvent  when  the  policies  were  issued.  Nor  did  the 
8.  Transaction    defendant  havc  a  Certificate  qualifyinfi:  him  to 

OP  BUSINESS  X  */         o 

BY  FOREIGN     act  as  thcir  agent  in  this  State.     The  court  in- 


companies: 


statutes.  structed  the  jury  that:  ^''  If  you  find  from  the 
evidence  tRat  the  defendant  was  the  agent  of  the  insurance 
companies,  and  that  as  such  agent  he  caused  to  be  written 
and  procured  for  the  plaintiffs  the  policies  in  question,  and 
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on  your  further  finding  that  the  policies  in  question  were 
written  by  companies  not  authorized  to  do  business  in  this 
State,  and  that  said  companies  were  at  the  time  said  policies 
were  written  insolvent^  that  the  plaintiffs  did  not  know  when 
they  accepted  and  paid  for  said  insurance  that  said  com- 
panies did  not  have  authority  to  write  insurance  in  Iowa, 
the  defendant^  as  their  agent,  is  liable,  and  your  verdict 
should  be  for  the  plaintiffs.''  This  was  a  correct  statement 
of  the  law.  The  statutes  regulating  the  transaction  of  the 
insurance  business  in  this  State  were  enacted  for  the  protec- 
tion of  policy  holders,  and  especially  to  guard  those  seeking 
indemnity  against  loss  from  deception  by  companies  in- 
capable of  performing  their  contracts  and  agents  not  au- 
thorized to  bind  them. 

By  section  1721  of  the  Code  foreign  companies  are  pro- 
hibited from  directly  or  indirectly  taking  risks  or  transact- 
ing any  insurance  business  in  this  State,  unless  possessed  of 
$200,000  of  actual  paid-up  capital;  and  by  the  section  fol- 
lowing, as  a  condition  precedent  to  doing  business,  each  is 
required  to  file  with  the  Auditor  of  State  authority  to  ac- 
cept service  of  notice  of  the  beginning  of  suit : 

A  certified  copy  of  its  charter  or  deed  of  settlement, 
together  with  a  statement  under  oath  of  the  president,  vice 
president  or  other  chief  oflBcer  and  the  secretary  of  the  com- 
pany for  which  they  may  act,  stating  the  name  of  the  com- 
pany, the  place  where  located,  the  amount  of  its  capital, 
with  a  detailed  statement  of  the  facts  and  items  required 
from  companies  organized  under  any  law  of  the  State  in 
which  such  company  was  incorporated ;  and  no  agent  shall 
be  allowed  to  transact  business  for  any  company  whose  capi- 
tal is  impaired  by  liabilities  as  specified  in  this  chapter  to 
the  extent  of  twenty  per  cent,  thereof,  while  such  deficiency 
shall  continue. 

Only  upon  compliance  with  these  requiremente  will  any 
foreign  company  become  entitled  to  do  business  and  receive  a 
certificate  from  the  Auditor  of  State.     Section  1724,  Code. 
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Section  1725  prohibits  any  agent  acting  for  any  snch  com- 
pany "  in  taking  risks  or  transacting  business  of  insurance 
in  the  State,  without  procuring  from  the  Auditor  of  State 
a  certificate  of  authority  to  the  effect  that  such  company  has 
complied  with  all  the  requirements  of  this  chapter,"  Sec- 
tion 1747  requires  all  companies  doing  business  in  this  State 
to  conform  with  the  foregoing  provisions,  and  provides  that : 

Any  officer,  manager  or  agent  of  any  insurance  company 
or  association  who,  with  knowledge  that  it  is  doing  business 
in  an  unlawful  manner,  or  is  insolvent,  solicits  insurance 
with  said  company  or  association,  or  receives  applications 
therefor,  or  does  any  other  act  or  thing  towards  procuring 
or  receiving  any  new  business  for  such  company  or  associa- 
tion shall  be  guilty  of  a  misdemeanor,  and  for  every  such  act, 
on  conviction  thereof,  shall  be  adjudged  to  pay  a  fine  of  not 
less  than  one  hundred  nor  more  than  one  thousand  dollars, 
or  be  imprisoned  in  the  county  jail  not  exceeding  one  year, 
or  be  punished  by  both  such  fine  and  imprisonment 

Section  1748 : 

Any  president,  secretary  or  other  officer  of  any  company 
oi^anized  under  the  laws  of  this  State,  or  any  oflScer  or  per- 
son doing  or  attempting  to  do  business  in  this  State  for  any 
insurance  company  organized  either  within  or  without  this 
State,  failing  to  comply  with  any  of  the  requirements  of  this 
chapter,  or  violating  any  of  the  provisions  thereof  shall  be 
fined  in  a  sum  not  exceeding  one  thousand  dollars,  and  be 
imprisoned  in  the  county  jail  for  a  period  of  not  less  than 
thirty  days  nor  more  than  six  months. 

Issuing  these  policies  and  delivering  them  to  plaintiffs 
was  doing  business  in  this  State  within  the  meaning  of  these 
statutes.  Seamans  v.  Zimmerman,  91  Iowa,  363;  Fred 
Miller  Brewing  Co,  v.  Council  Bluffs  Ins.  Co.,  95  Iowa,  31. 

And  the  defendant,  in  soliciting  insurance  in  the  State, 
if  he  so  did,  was  equally  guilty  of  violating  the  law.  By 
soliciting  the  insurance  and  delivering  the  policies  he  im- 
pliedly represented  the  companies  were  authorized  to  do  busi- 
ness here,  and  he  to  act  for  them.     Had  this  been  true,  it  is 
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to  be  assumed  that  they  would  have  been  solvent,  and  their 
8.  Unauthor.  policiee  enforceable.  PlaintiflFs,  in  the  absence 
i"ai/*'iubii.  ^f  knowledge  to  the  contrary,  had  the  right  to 
ity  of  agent  aggumc  that  both  the  companies  and  the  defend- 
ant had  complied  with  the  law.  That  neither  had  so  done 
must  have  been  known  to  the  defendant,  as  he  had  no  certifi- 
cate from  the  State  Auditor  as  their  agent.  He  may  not 
have  known  that  they  were  insolvent,  and  this  is  all  that  saves 
him  from'  liability  in  an  action  for  deceit.  But  he  was  hold- 
ing himself  cut  as  being  in  the  business  of  procuring  insur- 
ance, and  thereby  assumed  to  have  the  requisite  informa- 
tion, ability,  and  skill  to  conduct  such  business  properly,  and 
in  doing  so  was  bound  fo  exercise  reasonable  care  and  judg- 
ment with-  respect  to  the  indemnity  for  which  insurance  was 
sought.  In  seeking  patronage  he  must  be  held  to  have  been 
cognizant  of  the  law  with  reference  to  foreign  companies 
doing  business  in  the  State,  and  the  necessity  of  his  being 
authorized  to  act  by  the  Auditor  of  State ;  and  if  in  ignorance 
of  the  statutes  or  the  criminal  consequences  resulting  there- 
from he  was  negligent  in  the  matter  of  not  possessing  the  de- 
gree of  knowledge  exacted  from  those  following  his  vocation ; 
so,  too,  was  he  negligent,  if,  having  such  knowledge^  he 
solicited  and  procured  the  insurance  for  companies  pro- 
hibited from  doing  business  in  this  State.  In  either  event 
he  is  justly  chargeable  with  the  injurious  consequences  to 
those  whose  confidence  in  his  assumed  judgment  and  skill 
has  been  misplaced.  The  defendant  does  not  pretend  to  have 
supposed  these  companies  were  authorized  to  do  business  in 
the  State,  and  his  only  apology  to  relieve  him  from  the  charge 
of  negligence  is  that  he  acted  at  the  instance  of  the  plaintiffs 
in  obtaining  insurance  from  companies  neither  knew  any- 
thing about  But  whether  he  so  did  was  an  issue  for  the 
jury  to  determine.  As  directly  in  point,  see  Surges  v,  Jack- 
son (Sup.)  46  N.  Y.  Supp.  326,  approved  by  the  Court  of 
Appeals,  57  N.  E.  Eep.  1106 ;  Morton  v.  Hart,  88  Tenn. 
427,  12  S.  W.  Rep.  1027;  Landusky  v.  Beime  (Sup.)  80  N. 
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Y.  Supp.  238;  approved  by  the  Court  of  Appeals,  70  N. 
E.  Kep.  1101.    • 

In  Morton  v.  Hart,  the  court,  after  referring  to  statutes 
substantially  like  those  of  this  State,  said : 

The  defendants  were  undertaking  to  do  an  unlawful  and 
prohibited  business.  In  such  undertaking  they  must  be  held 
to  guaranty  the  solvency  of  the  concern  they  represent  to  the 
extent  of  tiie  requirements  of  our  statutes  as  cited,  and  that 
losses  will  be  paid  here.  The  law  was  intended  to  protect 
the  citizen  policy  holder,  and  give  him  redress  in  the  courts 
of  this  Stata  If  the  company  was  not  worth  $200,000  in 
actual  paid-up  cash  capital,  the  undertaking  of  the  agent 
supplies  that  want  for  the  benefit  of  the  insured;  and,  if 
loss  occurs,  the  agent  must  respond  to  the  insured,  and  look 
to  his  principal  for  indemnity.  » 

See  McCuicheon  v.  Rivers,  68  Mo.  122.  Expressions 
contrary  to  this  view  may  be  found  in  Jones  v.  Horn,  104 
Mo.  App.  705  (78  S.  W.  Eep.  638),  but  the  decision  is  based 
upon  the  failure  to  prove  the  company  for  whom  Horn  acted, 
insolvent 

III.  It  cannot  be  said  that  defendant's  letter  accom- 
panying the  policies  required  plaintiffs  to  investigate  and 
determine  for  themselves.     They  had  the  right  to  assume,  in 

the  absence  of  information  to  the  contrary,  that 

4     PsSSUMPTIOlf 

OP  AUTHORITY  tho  compauies  were  such  as  were  entitled  to  do 
business  in  this  State.  The  letter  contained 
nothing  to  the  contrary.  If  they  were  advised  that  they 
would. have  to  take  their  own  risk  as  to  the  character  of  the 
companies,  this  happened  in  a  conversation.  But  that  issue 
was  left  to  the  jury.  The  rulings  on  the  admissibility  of  the 
evidence  were  so  manifestly  correct  as  not  to  demand  discus- 
sion. The  verdict  has  such  support  in  the  evidence  as  to 
preclude  any  interference  on  our  part —  Affirmed. 
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140    462  Henry  Snakenbebo,  as  Treasurer  of  Keokuk  County,  Iowa, 

^^  i??)  Appellant,  v.  Barb  aba  Stein,  Appellee. 

Taxation:    usting  of  omitted  property.    The  county  treasurer  need 

1  not  list  omitted  property  for  taxation  on  the  day  specified  in 
the  notice  to  the  taxpayer  to  appear  and  show  cause  why  the 
same  should  not  be  listed  and  taxed,  but  may  do  so  within  a 
reasonable  time  thereafter. 

Assessment  in  wrong  district:    reassessment.    Moneys  and  credits 

2  should  be  listed  and  assessed  to  the  owner  in  the  district  in 
which  he  resides,  although  in  the  possession  of  agents  residing 
elsewhere,  but  when  the  property  has  been  listed  in  good  faith 
by  such  agents  in  another  township  of  the  same  county  and 
the  tax  levied  thereon  paid,  the  county  cannot  collect  back  taxes 
thereon  for  the  same  year  in  the  district  of  the  owner's  resi- 
dence, without  offering  to  return  the  tax  previously  paid. 

Assessment  in  wrong  county:    reassessment.    The  assessment  and 

3  payment  of  taxes  in  the  wrong  county  will  not  preclude  taxa- 
tion of  the  property  for  the  same  year  in  the  county  of  the 
owner's  residence,  and  the  collection  thereof  as  omitted  taxes. 

Appeal  from  Keokuk  District   Court, —  Hon.   Byeon  W. 

Preston,  Judge. 

Wednesday,  February  15,  1905. 

Action  at  law  to  recover  taxes  upon  moneys  and  credits 
alleged  to  have  been  omitted  from  assessment.  Judgment 
for  the  defendant,  and  plaintiff  appeals. —  Modified  and  af- 
firmed. 

Voris  &  Haas^  for  appellant 

F.  L.  Goldner,  for  appellee. 

Weaver,  J. —  The  facts  upon  which  this  controversy 
depend  are  not  in  dispute.     During  all  of  the  years  1900, 
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1901,  and  1902,  and  for  a  considerable  time  prior  to  that 
period,  tke  defendant  Barbara  Stein  was  a  resident  of  Sigour- 
ney,  Keokuk  county,  Iowa.  During  all  of  the  years  named 
Mrs,  Stein  was  the  owner  of  moneys  and  credits  ii\  excess 
of  debts  and  liabilities  to  the  amount  of  several  thousand  dol- 
lars. In  the  year  1899,  being  of  advanced  age  and  in  failing 
health,  she  delivered  said  property  into  the  possession  of  her 
son-in-law,  Joseph  Kramer,  a  resident  of  Lafayette  township, 
in  Keokuk  county,  and  gave  him  a  power  of  attorney  to  keep 
and  manage  the  same  for  her.  Kramer  listed  the  property 
with  the  assessor  for  taxation  in  Lafayette  township  for  the 
years  1900  and  1901,  and  taxes  were  regularly  levied  and 
paid  upon  such  assessment.  On  January  10,  1902,  Kramer 
relinquished  the  trust,  which  was  then  by  Mrs.  Stein  trans- 
ferred to  her  son,  Peter  Stein,  a  resident  of  Washington  coun- 
ty. Peter  Stein  assumed  possession  and  management  of  the 
property,  and  listed  it  for  taxation  for  the  year  1902  iQ  Wash- 
ington county,  and  taxes  were  there  levied  and  paid.  For 
neither  of  the  three  years  mentioned  did  Mrs.  Stein  return 
any  moneys  or  credits  for  taxation  in  Sigoumey,  nor  were  any 
taxes  in  fact  levied  or  paid  thereon  in  said  taxing  district 
On  August  26,  1903,  certain  so  called  "  tax  ferrets  "  em- 
ployed by  the  county  brought  the  matter  to  the  attention  of 
the  county  treasurer,  and,  on  the  claim  that  said  property  was 
properly  assessable  in  Sigoumey  for  each  of  said  years,  said 
treasurer  gave  notice  to  Mrs.  Stein  to  appear  on  September  7, 
1903,  and  show  causa  why  said  moneys  and  credits  should 
not  be  listed  as  property  omitted  from  assessment  in  Sigour- 
ney  for  the  years  1901,  1902,  and  1903.  On  the  day  named 
a  hearing  was  had  before  the  treasurer,  and  on  September  10, 
1903,  he  assessed  the  said  moneys  and  credits  to  Mrs.  Stein 
as  a  resident  of  Sigoumey  for  each  of  the  years  named. 
From  this  action  an  appeal  was  taken  to  the  district  court, 
which  reversed  the  order  made  by  the  county  treasurer,  and 
vacated  the  assessment  made  by  him.  The  matter  is  now 
before  us  upon  the  appeal  of  the  treasurer. 
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I.  It  is  insisted  that  as  the  treasurer  did  not  list  the 
property  on  September  7,  1903,  the  day  named  in  the  notice, 
his  subsequent  listing  thereof  was  without  jurisdiction  and 

void.     We  think  this  cannot  be  correct     Mrs. 

1.  Listing  o'        /,      .        j.j 

OMITTED         fetem  did  appear  to  the  notice  and  made  her 

PKOPBRTY 

objection  to  the  assessment.  We  see  no  reason 
why  the  treasurer,  after  hearing  the  objections  and  the  testi- 
mony oflFered,  if  any,  may  not  take  a  reasonable  time  to  con- 
sider the  matter  before  making  the  entry  upon  his  books. 
The  entry  was  in  fact  made  on  September  10th,  but  three 
days  after  the  hearing,  and  is  not  in  our  judgment  open  to  the 
objection  here  raised. 

II.  We  regard  it  beyond  question  that  the  moneys  and 
credits  of  Mrs.  Stein  were  property  assessable  to  her  in 
Sigourney  for  each  of  the  three  years  1900,  1901,  and  1902. 
2.  Assessment     Code,  sections  1313,  1350, 1354;  German  T.  Co. 

mJvL^^?       V.  Board,  121  Iowa,  325.     She  resided  there 
reassessment  j^^ng  ^\i  ^j^^  time,  and  the  possession  of  her 

property  by  her  Agents  and  attorneys,  though  residing  else- 
where, was  her  possession,  and,  under  the  statute  as  inter- 
preted by  this  court  in  the  German  Trust  Company  Case,  it 
was  her  duty  to  list  the  property  with  the  assessor  of  Sigour- 
ney. The  appellant  concedes  that  in  failing  to  so  list  the 
property  in  Sigourney,  and  that  in  causing  it  to  be  listed  in 
Lafayette  township  and  thereafter  in  Washington  county, 
Mrs.  Stein  and  her  said  agents  acted  in  good  faith,  and  with- 
out any  fraudulent  or  wrongful  purpose  to  evade  taxation. 

We  have,  then,  to  consider  whether,  in  a  proceeding  to 
collect  taxes  upon  property  alleged  4x)  have  been  omitted  from 
assessment  in  the  proper  taxing  district,  it  is  a  sufficient  de- 
fense to  show  that  the  propeii;y  was  in  fact  taxed  for  the  years 
in  question  in  another  district  Ordinarily  speaking,  we 
think  this  question  would  have  to  be  answered  in  the  negative. 
To  hold  otherwise,  would  be  to  open  the  door  to  both  fraud 
and  confusion.  As  a  rule,  we  think  the  taxing  oflScers  of 
the  proper  district  may  ignore  an  attempt  to  assess  property 
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elsewhere  as  being  without  jurisdiction  and  void,  but  cases 
may  arise  where  equitable  consideration  will  estop  the  oflB- 
cers  from  an  insistence  upon  such  claim.  Such  considera- 
tions exist  in  this  case  as  to  the  taxes  for  the  years  1900  and 
1901.  The  property  was  all  assessed  in  Lafayette  township, 
Keokuk  county.  The  county,  by  its  oflScers,  levied  taxes 
upon  this  assessment.  Its  treasurer  collected  them,  and  the 
moneys  thus  arising  have  presumably  been  distributed  among 
the  various  public  funds.  They  have  not  been  returned,  nor 
is  any  return  tendered.  We  do  not  think  the  county  nor 
those  for  whose  benefit  the  taxes  were  collected  should  be  per- 
mitted, while  accepting  the  benefit  of  the  erroneous  tax,  to  in- 
sist upon  its  invalidity  and  compel  the  defendant  to  pay  it  a 
second  time.  If  it  be  said  that  this  may  result  in  the  loss  of 
some  revenue  by  the  city  of  Sigoumey,  we  can  only  say  that 
there  is  no  injustice  in  holding  the  city  bound  by  the  act  of  its 
trustee,  the  county  treasurer.  We  might  also  add  tha^  Mrs. 
Stein  was  at  all  times  a  resident  of  Sigoumey,  and  the  asses- 
sor and  board  of  review  of  that  city  could  have  placed  the 
property  on  the  tax  list  had  they  been  so  minded.  She  is 
admitted  to  have  practiced  no  fraud  or  concealment  in  the 
matter,  and,  in  the  absence  of  bad  faith,  we  do  not  think  the 
court  should  permit  itself  to  be  made  an  instrument  for  ex- 
torting double  taxation  for  the  benefit  of  the  same  county. 

The  reasons  here  adverted  to  do  not  apply  with  like  force 
to  the  t^ix  of  1902.  In  that  instance  the  property  was  taken 
into  another  county  and  was  there  taxed.  Neither  Keokuk 
8  Assessment  couuty  uor  its  officcrs  Were  iu  any  manner  in- 
cooNTY^°re.  strumental  in  assessing  or  taxing  it  for  that 
— •"•  year,  and  no  part  of  the  revenue  therefrom  was 
collected  or  received  by  said  county  or  by  its  agents  or  offi- 
cers. The  assessment  in  Washington  county  was  void,  an<^ 
while  defendant  paid  it  in  good  faith,  such  payment  will  not 
excuse  her  from  paying  the  tax  duly  levied  in  the  proper 
taxing  district,  in  the  absence  of  any  equities  to  estop  such 
collection. 
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We  therefore  hold  that  the  judgment  appealed  from 
should  be  affirmed  as  to  the  taxes  for  1900,  and  that  as  to  the 
tax  for  1902  the  assessment  made  by  the  treasurer  should  be 
affirmed.  Costs  taxed  two-thirds  to  the  appellant,  and  one- 
third  to  the  appellee. —  Modified  and  affirmed. 


140     87l  Freddie  E.  Rice,  by  his  next  friend,  W.  N.  Jones,  Appel- 


lant, V.  J.  B.  Bolton,  et  al. 

Pleadings:    piling:    discretion.   The    subsequwit    approval    of    the 

1  filing  of  a  pleading  is  as  effective  as  though  permission  had 
been  granted  in  advance;  and  the  court's  discretion  in  permit- 
ting the  dilatory  filing  of  pleadings  will  not  be  disturbed  on 
appeal  in  the  absence  of  its  abuse.  ^ 

Appointment  of  guardian  ad  litem:    sale  of  intestate  lands:    col- 

2  lateral  attack.  An  order  of  court  appointing  a  guardian  ad 
litem  and  directing  the  sale  of  a  minor's  property  after  service 
of  notice  but  prior  to  the  date  specified  therein,  though  irregu- 
lar, is  not  subject  to  collateral  attack  where  no  application  for 
its  correction  was  made  during  the  term  and  the  record  was 
subsequently  approved. 

Sale  of  intestate's  land:    description:    presumption.    In  a  suit  to 

3  set  aside  the  sale  of  an  intestate's  lands,  the  description  of  the 
same  in  the  order  of  sale  will  be  presumed  to  exemplify  what 
was  intended,  in  the  absence  of  an  averment  to  the  contrary. 

Limitation   of  actions.    The    statute    of   limitations   will    not    run 

4  against  an  infant,  except  for  a  forfeiture  or  penalty,  until  one 
year  after  majority. 

Appeal  from  Mahaska  District  Court. — Hon.  W.  G.  Clem- 
ents, Judge. 

Wednesday,  February  15,  1905. 

Mary  E.  Rice  died  intestate  January  18,  1890,  seised 
of  the  east  half  southwest  quarter  section  17,  township  77 
north,  of  range  14,  in  Mahaska  county.  Her  husband,  David 
E.  Rice,  was  appointed  administrator  of  her  estate',  and  on 
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January  30,  1890,  filed  a  petition  praying  for  an  order  to 
sell  said  land.  Notice  was  served  on  Freddie  E.  Kiee,  the 
only  child  of  the  deceased,  then  seven  years  old,  to  appear  on 
the  2d  day  of  the  next  term  of  court,  which  convened  Febru- 
ary 18,  1890 ;  but  a  guardian  ad  litem  was  appointed  on  the 
first  day  of  the  term,  filed  his  answer  on  the  same  day,  and  the 
order  of  sale  was  likewise  entered  by  the  court  on  the  first 
day  of  the  term.  This  directed  the  sale  of  the  south,  in- 
stead of  the  east,  half  of  the  quarter  section.  On  the  26th 
of  May,  1890,  the  administrator  conveyed  the  land  to  J.  B. 
Bolton,  a  member  of  the  firm  of  Bolton  &  McCoy,  his  attor- 
neys, for  $1,200,  and  the  sale  was  subsequently  approved. 
The  proceeds  of  the  sale  were  used  in  paying  two  mortgages 
on  the  land,  amounting  to  $930,  and  other  debts  of  the  estate. 
On  October  29,  1890,  Bolton  deeded  the  land  to  McSpadden, 
and  October  2,  1894,  the  latter  conveyed  it  to  Anne  E.  Smith, 
who  executed  a  mortgage  thereon  to  John  Nash.  Mrs.  Smith 
conveyed  the  premises  to  E.  C.  Lambert  September  22,  1897, 
who,  on  April  1,  1902,  executed  a  mortgage  thereon  to  seciire 
the  payment  of  $900  to  John  Nash.  Because  of  the  irregu- 
larities noted,  the  plaintiff  prayed  that  the  sale  and  convey- 
ance of  the  undivided  two-thirds  of  the  land  inherited  by  him 
be  set  aside,  and  that  the  title  thereto  be  established  in  him 
free  of  all  liens  or  incumbrances.  His  J)etition  was  dis- 
missed, and  he  appeals. —  Modified. 

m 

Carver  &  Wooster,  for  appellant. 

McCoy  £  McCoy  and  L,  C.  Bolton,  for  appellees. 

Ladd,  J. —  In  an  amendment  to  the  petition  the  plain- 
tiff alleged  the  execution  of  a  mortgage  on  the  land  to  Nash, 
and  as  against  him  asked  full  relief.  Nash,  by  his  attorney, 
filed  a  separate  answer.  But  the  notice  of  appeal  was  neither 
served  on  him  nor  his  attorney.  For  this  reason  the  motion 
to  dismiss  the  appeal  as  to  Nash  is  sustained. 
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II.  The  defendants,  other  than  the  administrator  and 
Nash,  answered  on  the  6th  day  of  August,  1900.  Afterward 
the  files  were  lost,  and  the  parties  agreed  that  copies  might  be 

substituted.     The  trial  occurred  on  the  25  th 

1.  Pleadings: 

filing;  dis-      dav  of  Juuc,  1902,  whcu  Ae  cause  was  sub- 

cretion.  *^  ^  ' 

mitted  and  taken  under  advisement,  with  an 
agreement  that  a  decree  might  be  entered  in  vacation.  On 
tlie  9th  day  of  July,  1902,  during  the  same  term  of  court, 
said  defendants,  without  leave,  filed  an  "  answer  to  meet 
proofs,"  setting  up  adverse  possession.  On  the  5th  day  of 
August  following,  and  during  the  same  term,  the  court  en- 
tered an  order  that  "  the  defendant  is  permitted  to  file  amend- 
ed answer."  On  November  15,  1902,  said  defendants,  with- 
out farther  leave,  filed  a  substituted  answer.  The  plain- 
tiff moved  that  these  pleadings  be  stricken  for  that  they 
raised  new  issues,  and  were  filed  without  permission,  long 
after  the  cause  had  been  submitted.  The  motion  was  over- 
ruled on  the  30th  of  January,  1902,  the  following  entry 
being  made :  "  It  appearing  that  the  original  answer  of 
J.  B.  Bolton  ei  at,  was  lost,  and  cannot  be  found,  it  is 
ordered  that  the  entry  filed  November  15,  1902,  togeth- 
er ^\Ttli  the  amendment  filed  July  9,  1902,  shall  be  re- 
garded as  a  substituted  answer  for  the  one  lost."  The  record 
contains  nothing  to  indicate  that  any  new  issues  were  raised 
by  the  substituted  answer,  and  whether  leave  to  file  was  ob- 
tained is  wholly  immaterial,  for  the  subsequent  approval  of 
the  filing  of  a  pleading  is  quite  as  effective  as  though  permis- 
sion had  been  granted  in  advance.  Dilatory  tactics  in  mak- 
ing up  issues  cannot  be  approved,  but  such  matters  are  in 
the  control  of  lie  trial  court,  and,  save  upon  a  clear  showing 
of  abuse  of  discretion,  this  court  will  not  interfere. 

II.  Mary  E.  Rice  died  January  18,  1890,  seised  of 
the  land  in  controversy,  and  leaving  her  surviving  a  husband, 
David  E.  Rice,  w^ho  was  appointed  administrator  of  her 
estate,  and  one  child,  the  plaintiff,  then  seven  years  old.  The 
land  ^vas  incumbered  by  two  mortgages,  both  of  which  were 
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due,  to  the  amount  of  $930,  a^d  was  worth  from  $1,200  to 

$1,600.     The  administrator  applied  immediately  for  an  or- 

2.  Appointment    dor  to  Sell,  and  in  the  notico  thereof  served  on 

AD  LITEM :       plaintiff  fixed  "  before  noon  of  the  second  day  of 

tatc's  land;     February  term,  A.  D.  1890,  of  said  court,  which 

collateral  . 

attack.  will  commonoe  on  the  18th  day  of  February," 

as  the  time  in  which  to  appear  and  defend.  Instead  of  wait- 
ing until  then,  the  guardian  ad  litem  was  appointed  on  the 
first  day  of  the  term,  immediately  filed  an  answer,  and  the 
order  of  sale  was  entered  on  the  same  day.  It  is  claimed  that 
these  orders  were  without  jurisdiction.  The  necessity  of  de- 
fense by  a  guardian  ad  litem  is  not  questioned.  Section  3482 
of  the  Code.  And  undoubtedly  the  appointment  may  not  be 
made  until  "  after  the  required  service  of  the  notice  in  the 
action."  Section  3483,  Code.  As  the  plaintiff  was  under 
fourteen  years  of  age,  the  appointment  might  have  been  on 
the  application  of  a  friend  or  of  the  plaintiff  in  the  action. 
Section  3484,  Code.  But  the  statute  does  not  designate  the 
time  when  the  guardian  ad  litem  shall  be  appointed.  It 
would  seem  that  this  should  not  be  done  until  jurisdiction  has 
been  acquired  by  completed  service.  In  no  case  called  to  our 
attention,  however,  has  an  appointment  before  that  time,  the 
record  of  which  has  been  subsequently  approved,  been  de- 
clared illegal.  In  Allen  v.  Baylor,  14  Iowa,  435,  the  service 
was  not  such  as  to  confer  jurisdiction  at  any  time,  and  on  this 
ground  it  was  held  that,  "  unless  there  is  a  complete  service 
upon  the  minor,  the  court  has  no  jurisdiction  to  appoint  a 
guardian  ad  litem/'  In  Oood  v,  Norley,  28  Iowa,  188,  there 
was  no  service  whatever.  In  Lyon  v,  Vanatta,  35'  Iowa, 
521,  the  notice  required  the  minor  to  appear  at  a  time  when 
no  term  of  court  was  held,  and  was  adjudged  no  notice.  In 
Haws  V.  Ch/rh,  37  Iowa,  355,  the  time  fixed  for  appearance 
was  not  on  a  regular  term  day  of  the  court,  and  was  declarerl 
no  notice  at  all.  See,  also  In  re  Hunter,  84  Iowa,  388.  In 
Wickershwm  v,  Timmons,  49  Iowa,  267,  an  appointment  of 

a  guardian  ad  litem  after  the  trial  had  begun  was  approved. 
Vol.  126  Ta.- 
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Had  the  child  been  of  an  age  when  the  law  allowed  him  to 
select  a  guardian,  probably  he  might  have  selected  one  in  ad- 
vance. McConnell  v,  Adamis,  3  Sandf.  729.  But  the  ap- 
pointment of  a  guardian  ad  litem  is  not  jurisdictionaL  Had 
it  been  omitted  entirely,  this  would  have  been  an  irregularity 
which  would  not  have  rendered  the  judgment  void.  Drake 
V.  Hamshaw,  47  Iowa,  291 ;  Myers  v.  Davis,  47  Iowa,  325 ; 
Hoover  v.  Kinsey  Plow  Co.,  55  Iowa,  668.  And,  as  a  gen- 
eral rule,  the  entry  of  judgment  after  service,  but  before  the 
time  allowed  for  appearance,  is  also  regarded  as  an  irregu- 
larity, to  be  corrected  in  a  direct  proceeding  as  by  appeal, 
motion,  or  the  like.  1  Black  on  Judgments,  section  85; 
White  V.  Crow,  110  U.  S.  183  (4  Sup.  Ct  71,  28  L.  Ed. 
113);  Mitchell  v.  Aien,  37  Kan.  33  (14  Pac  Eep.  497,  1 
Am.  St.  Rep.  231) ;  Whitewell  v.  Barbier,  7  CaL  54;  Totm 
of  Lyons  v.  Cooledge,  89  111.  529 ;  Porter  v.  Partee,  7  Humph. 
169.  The  same  rule  is  applicable  to  a  judgment  against  an 
infant  It  might  have  been  corrected  during  the  term  by  any 
person  who  chose  to  interest  himself  in  the  infantas  behalf 
on  the  day  or  thereafter  during  the  term  he  was  required  to 
appear  by  a  friend,  or  possibly  by  an  amicus  curice.  Noth- 
ing of  the  sort  was  done,  and  the  record  was  subsequently  ap- 
proved. It  cannot  now  be  attacked  collaterally.  Spvrgin  v. 
Bottlers,  82  Iowa,  187.  Whether  such  an  order  might  be  set 
aside  under  section  4091  is  not  involved  in  this  action. 

IV.  The  order  entered  by  the  court  directed  the  sale  of 
the  south  half  of  the  quarter  section,  whereas  the  deceased  was 
owner  of  the  east  half,  though  the  latter  was  described  in  the 
8.  Sale  op  in-     petition  and  the  conveyance  of  the  administra- 

tsstatb's 

land:  dc-       tor  and  the  subsequent  deeds.     No  order  what- 

scription; 

presumption,  ever  was  entered  for  the  sale  of  the  northeast 
quarter  of  the  southwest  quarter  of  the  section.  Possibly  the 
omission  might  have  been  made  by  mistake,  but  that  issue 
is  not  before  us,  and,  in  the  absence  of  any  averment  to  the 
contrary,  we  must  treat  the  record  as  a  verily,  and  as  exem-- 
pHfying  exactly  what  was  intended. 


7  .^    '-         * 
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V.  As  this  action  was  begun  before  plaintiflF  attained 

his  majority,  the  statute  of  limitations  had  not 
**  oViCTWMl     r^  against  him.     See,   sections  3447,   3453, 

Code. 

VI.  The  plaintiff  claims  rents  and  profits  on  the  land 
since  1890,  and,  of  course,  is  entitled  thereto  since  the  begin- 
ning of  this  action.  As  a  farther  accounting  must  be  had  in 
any  event,  we  have  concluded  to  remand  the  cause  to  the  dis- 
trict court  for  the  purpose  of  ascertaining  the  entire  amount 
to  which  plaintiff  is  entitled.  With  the  modification  indi- 
cated, the  decree  will  be  affirmed,  and  the  cause  remanded  for 
such  accounting. 


Albest  Wolf,  Appellant,  v.  Des  'Moines  Elevatoe  Co., 

Appellee. 

Appeal:    abstract.    It  does  not  necessarily  follow  from  the  fact 

1  that  the  cross-examination  of  certain  witnesses  does  not  ap- 
pear in  appellant's  abstract,  that  the  same  does  not  contain 
the  substance  of  the  evidence  as  required  to  be  set  out;  this 
objection  should  be  met  by  an  amended  or  additional  abstract. 

Negligence:    operation  of  engine.    The  question  of  negligence  in 

2  the  use  of  a  gasoline  engine  for  the  operation  of  an  elevator  in 
near  proximity  to  a  traveled  highway,  resulting  in  an  injury 
from  a  frightened  team,  was,  under  the  evidence  in  the  case, 
one  of  fact  for  the  jury. 

Same.    The  fact  that  plaintiffs  team  was  not  upon  a  public  street 

3  whei)  frightened  by  defendant's  negligent  use  of  an  engine,  did 
not  affect  his  liability  for  an  injury  resulting  therefrom,  it  ap- 
pearing that  plaintiff  was  not  a  trespasser  but  upon  a  traveled 
way  the  use  of  which  defendant  had  acquiesced  in.    . 

Appeal  from  Pottawattamie  District  Court. —  Hon.  N.  W. 

Maoy,  Judge. 

Wednesday,  Febbuaby  15, 1905. 

Action  to  recover  damages  for  a  personal  injury.     At 


126 
131 


'% 


126 

134      3771 


660  Wolf  v.  Elevator  Co.  [126  Iowa 

the  close  of  the  evidence  the  court  instructed  a  verdict  in 
favor  of  defendant,  and  entered  judgment  against  plaintiff 
for  costs.  From  such  judgment,  plaintiff  appeals. —  tte- 
versed. 

'  Roscoe  Barton,,  for  appellant. 

Carr,  Hewitt,  Parker  &  Wright  and  A.  L.  Preston,  for 
appellee. 

Bishop,  J. —  It  is  evident  that  the  court  below  directed 
the  verdict  for  the  defendant  on  the  ground  that  the  evidence 
produced  upon  the  trial  by  plaintiff  did  not  warrant  a  verdict 

in  his  favor.  The  appellee  has  filed  in  this 
^*  ^SSJ^'  *^  court  an  additional  abstract  in  which  our  at- 
tention is  called  to  the  fact  that  portions  of  the 
evidence  introduced  upon  the  trial  have  not  been  preserved* 
and  are  not  before  us  for  examination  and  consideration. 
Accordingly  it  is  said  that  the  entire  record  upon  which  the 
ruling  complained  of  was  based  is  not  in  this  courts  and  for 
that  reason  the  judgment  should  be  aflSrmed.  It  is  disclosed 
by  the  additional  abstract  that  the  cross-examination  of  va- 
rious witnesses  is  entirely  omitted  from  the  abstract  filed  by 
appellant.  The  additional  abstract  does  not  set  forth  such 
omitted  evidence,  and  we  cannot,  therefore,  by  inspection  de- 
termine the  character  or  importance  thereof.  It  is  very  true 
that  there  can  be  no  review  in  this  court  of  the  correctness 
of  a  ruling  directing  a  verdict  because  of  the  insuflSciency  of 
the  evidence,  unless  all  the  evidence  upon  which  the  ruling  is 
predicated  is  before  us.  But  this  does  not  mean  that  the 
evidence  must  be  brought  into  this  court  in  hwc  verba.  The 
rule  requires  that  an  abstract  of  the  evidence  shall  be  made 
and  filed,  and  a  literal  transcript  is  required  only  in  cases 
where  a  dispute  arises,  and  to  tjie  end  that  such  dispute  may 
be  settled.  An  abstract  is  an  abbreviated  or  condensed  state- 
ment, in  narrative  form,  where  possible,  of  the  material  parts 
of  the  record.     As  applied  to  the  matter  of  evidence,  it  is  a 
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succinct  statement  of  the  facts  testified  to  by  the  witnesses 
without  unnecessary  repetition.  There  is  no  rule  of  court  or 
statute  which  requires  that  the  abstract  shall  disclose  what 
matters  were  testified  to  on  direct  and  what  on  cross-examina- 
tion,  although  to  thus  designate  is  undoubtedly  the  better 
practice.  In  the  making  of  an  abstract,  therefore,  it  is  the 
duty  of  counsel  to  include  only  the  substance  of  the  testimony 
introduced.  Manifestly,  if  the  cross-examination  of  a  wit- 
ness be  found  to  consist  of  a  mere  repetition  of  his  testimony 
given  on  direct  examination,  there  could  be  no  reason  for 
burdening  the  abstract  with  the  twice-told  story.  If,  from 
the  viewpoint  of  the  appellee,  there  was  reason  for  bringing 
forward  the  cross-examination,  it  was  his  undoubted  right  to 
do  so  by  way  of  an  amendment  or  an  additional  abstract.  It 
follows  that  we  cannot  say,  from  the  mere  fact  that  the  cross- 
examination  of  several  witnesses  does  not  appear  in  the  ab- 
stract, that  we  have  not  all  the  evidence  in  the  case  before  us. 
II.  Defendant  is  engaged  in  the  business  of  buying  and 
shipping  grain  at  Avoca,  Pottawattamie  county,  and  in  that 
connection  owns  and  operates  a  grain  elevator  situate  on  the 

station  grounds  of  the  Chicago,  Rock  Island  & 
operation  of  x^aciiic  Kailway  Company  m  said  city.  Ihe 
building  is  located  on  the  north  side  of  the  rail- 
way tracks,  and  in  close  proximity  thereto.  The  building 
does  not  abut  on  any  regularly  laid  out  street,  but  the  grounds 
are  open  to  permit  of  free  access  to  all  buildings  situate  there- 
on. Running  past  the  east  end  ,of  defendant's  building  there 
is  a  traveled  way  across  the  station  grounds,  which  connects 
with  the  streets  of  the  city,  and  it  appears  that  such  way  has 
been  generally  used  for  many!  years  by  the  traveling  public 
having  occasion  to  pass  that  way.  In  the  operation  of  de- 
fendant's elevator  some  form  of  power  is  essential,  and  in 
October,  1900,  defendant  installed  in  the  engine  room  — 
which  is  an  addition  built  on  the  north  side  of  the  main  build- 
ing —  a  gasoline  engine.  The  exhaust  pipe  from  such  en- 
gine extends  up  through  the  roof  of  the  engine  room,  and  the 
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location  thereof  is  about  forty  feet  distant  from  the  traveled 
way  rieferred  to.  When  the  engine  is  working,  loud,  sharp 
puffs  or  explosions  are  given  off  through  such  exhaust  pipe, 
at  more  or  less  irregular  intervals.  There  was  evidence  on 
behalf  of  plaintiff  tending  to  prove  that  the  muffler  in  use  by 
defendant  —  a  muffler  being,  as  we  understand  it,  a  device 
attached  to  the  exhaust  pipe,  and  through  which  the  exhaust 
passes,  and  intended  to  muffle  the  sound  of  the  exhaust  — 
was  ineffective  for  the  purpose  intended.  There  was  also 
evidence  tending  to  prove  that,  without  interfering  with  the 
effective  operation  of  the  engine,  the  exhaust  pipe  could  be 
carried  to  the  rear  of  the  building,  or  the  exhaust  could  be  con- 
ducted into  a  tube  or  vat  of  water,  by  either  of  which  means 
the  noise  as  heard  from  the  street  would  be  materially  less- 
ened. At  the  time  of  his  accident  plaintiff  was  driving  a 
team  of  horses  down  the  traveled  way  mentioned,  when  his 
team  took  fright  from  the  exhaust  explosions  produced  by 
defendant's  engine,  and  ran  away,  resulting  in  the  injury  of 
which  he  complains. 

The  claim  made  by  plaintiff  for  damages  is  predicated 
upon  the  theory  that  defendant  was  negligent  in  the  matter 
of  the  use  and  operation  of  its  elevator,  and  the  engine  there- 
in located,  thereby  creating  a  nuisance,  and  that  his  injury 
was  the  proximate  result  thereof.  The  right  to  recover  upon 
the  claim  as  thus  made  is  put  squarely  in  issue  by  the  motion 
to  direct  a  verdict  The  doctrine  is  well  settled  that  it  is 
not  negligence  per  se  to  establish,  in  nearby  proximity  to  a 
public  thoroughfare,  a  factory,  shop,  or  other  industrial  plant, 
in  the  necessary  and  reasonable  operation  of  which  loud  or 
discordant  noises  are  produced.  The  demand  of  the  present 
day  conditions  are  such  that  the  establishment  and  operation 
of  such  plants  not  only  subserve  the  convenience  of  our  peo- 
ple, but,  in  the  larger  part,  they  are  matters  of  necessity. 
Thus  in  a  recent  case  it  is  well  said: 

It  certainly  cannot  be  said  to  be  per  se  negligence  to 
erect  and  operate  a  sawmill  within  sixty  feet  of  a  county  road. 
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If  this  be  not  true,  then  it  would  be  hazardous  to  erect  any 
manufacturing  establishment  on  a  highway  or  public  street, 
because,  if  a  horse  should  become  frightened,  and  injure 
some  one,  then  the  owners  or  proprietors  would  be  liable  to 
damages  therefor.  *  *  *  To  hold  that  the  erection  of 
a  sawmill  or  a  manufacturing  establishment  near  a  public 
highway  or  street  is  per  se  negligence  wo^ld  be  to  circum- 
scribe tiie*  business  affairs  of  life,  and  retard  the  progress  of 
the  age.  The  usual  noises  which  attend  the  operation  of 
machinery  in  mills  and  manufacturing  establishments  situ- 
ated on  puj)lic  highways  and  streets  are  such  to  which  the 
traveling  piiblic  must  submits 

Goodin  v.  Fuson,  22  Ky.  Law,  873  (60  S.  W..Eep. 
293).  On  the  other  hand,  it  is  to  be  said  that  the  travel- 
ing public  is  entitled  to  make  free  use  of  highways  and 
streets,  and  an  adjoining  property  owner  has  no  right  to 
so  use  his  property  as  to  interrupt  or  interfere  with  the 
exercise  of  such  right  by  creating  or  maintaining  condi- 
tions unnecessarily  dangerous,  either  in  the  way  of  producing 
unusual  noises  calculated  to  frighten  horses  ordinarily  tract- 
able and  subject  to  control,  or  otherwise.  Parker  v.  Union 
Woolen  Co,,  42  Conn.  402 ;  Smethurst  D.  Ind,  Cong.  Church, 
148  Mass.  263  (19  K  E.  Rep.  387,  2  L.  R.  A.  695,  12  Am. 
St.  Rep.  550)  ;  Island  Coal  Co,  v.  Clemmitt,  19  Ind.  App. 
21  (49  ?f.  E.  Rep.  38).  Such,  as  we  think,  is  also  the  doc- 
trine of  the  cases  cited  and  relied  upon  by  counsel  for  appel- 
lant, whereiir  is  involved  the  liability  of  a  railway  company 
for  damages  where  a  team  becomes  frightened  and  runs  away 
as  the  result  of  the  sudden  noise  incident  to  the  escape  of 
steam  from  a  standing  locomotive.  Louisville,  etc.  By.  v. 
Schmidt,  134  Ind.  Sup.  16  (33  K  E.  Rep.  774) ;  Scaggs  v. 
Raihmy,  145  K  Y.  201  (39  N.  E.  Rep.  716) ;  Howard  v. 
Bailmy,  156  Mass.  159  (30  K  E.  Rep.  479). 

The  basic  principle  upon  which  the  doctrine  of  all  tho 
cases  is  bottomed  is  found  in  the  maxim  old  as  the  books  — 
in  substance,  that  no  man  shall  make  use  of  his  own  proper- 
ty  in  such  manner  as  to  unreasonably  interefere  with  the  en- 
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joyment  on  the  part  of  others  of  the  rights  conferred  upon 
them  by  law.  Of  necessity  it  follows  that  in  each  individual 
case  the  question  must  resolve  itself  to  this:  Was  the  use 
being  made  of  the  adjacent  property  such  in  character  as  to  be 
an  unnecessary  interference  with  or  unnecessarily  dangerous 
to  persons  making  lawful  use  of  the  street  or  hi^way  ?  And 
whether  or  not  improper  use  amounting  to  negligence  has 
been  made  to  appear  in  any  given  case  is  generally  a  question 
to  be  determined  by  the  jury.  Taking  the  facts  as  shown  by 
the  record  in  the  instant  case,  we  think  it  cannot  be  doubted 
but  that  the  elevator  was  located  at  a  place  where  it  might 
properly  be.  So,  too,  as  we  think,  the  use  of  a  gasoline  en- 
gine in  connection  with  the  operation  of  such  elevator  was 
proper  and  lawful,  and  cannot  therefore  be  said  to  have  been 
per  se  negligent  The  use  of  gasoline  in  the  creation  of 
motive  power  has  become  general  throughout  the  country,  not 
only  in  the  operation  of  mills  and  factories,  but  as  well  for 
the  purposes  of  locomotion,  and  there  can  be  no  groimds  upon 
which  to  predicate  at  this  time  a  holding  that  such  use  is  in 
and  of  itself  wrongful.  As  in  the  use  of  steam  and  elec- 
tricity, it  becomes  wrongful  only  when  the  use  is  attended 
with  negligence.  Accepting  such  to  be  the  law,  there  is  no 
escape,  in  our  view,  from  the  conclusion  that,  under  the  facts 
disclosed,  the  question  whether  there  was  negligence  in  the 
matter  of  the  use  and  operation  of  defendant's  engine  should 
have  been  submitted  under  proper  instructions  to  the  jury  for 
a  verdict. 

III.  Counsel  for  appellee  make  the  point  that  a  re- 
covery must  be  denied  to  plaintiff  in  any  event  for  that  at  the 
time  of  his  accident  he  was  not  traveling  a  public  street,  but 

was  on  private  grounds.  We  do  not  share  in 
the  view  thus  taken.  The  way  was  open  and 
generally  traveled,  and  this  condition  had  existed  for  many 
years.  We  need  not  consider  what  was  the  character  or 
extent  of  the  rights  acquired  by  the  public.  Certain  it  is 
that  the  use  being  made  of  the  way  was  well  known  by  all. 
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and  acquiesced  in  by  the  railway  company  and  ite  tenants, 
including  the  defendant  Plaintiflf  was  not  a  trespasser, 
therefore,  and  the  fact  of  his  use  of  the  way  can  in  no  sense 
be  said  to  have  involved  a  want  of  proper  care  on  his  part 
Other  questions  argued  are  not  likely  to  arise  upon  a  new 
trial. 

For  the  error  in  taking  the  case  from  the  jury  and  en- 
tering judgment  against  plaintiflf  upon  an  instructed  verdict, 
the  judgment  must  be  reversed,  and  the  cause  remanded  for 
a  new  trial. — » Reversed. 

Supplemental  opinion  on  rehearing. 

Wednesday,  February  15,  1905. 

Bishop,  J. —  Appellee  has  submitted  a  petition  for  re- 
hearing, which,  having  been  fully  considered,  we  agree  must 
be  overruled.  We  think  it  proper  to  say,  however,  in  expla- 
nation of  the  original  opinion,  and  in  view  of  a  possible  new 
trial,  that  we  are  not  to  be  understood  as  holding  that  the  law 
imposes  upon  one  operating  a  gasoline  engine  the  abstract 
duty  of  adopting  any  particular  method  of  mufliing  the  sound 
of  the  exhaust,  or,  for  that  matter,  of  employing  any  method 
whatsoever.  The  question  is  one  of  negligence,  in  any  event; 
and,  as  bearing  upon  this,  the  method  used,  if  any,  and  the 
sanction  which  has  been  made  of  such  use  in  the  practical 
experience  of  others,  are  matters  piaterial  to  be  considered. 
From  such  consideration  it  follows,  also,  that  the  mere  fact 
that  a  device  adopted,  and  which  proves  ineflFective,  in  the 
sense  that  it  does  not  wholly  destroy  the  sound  of  the  exhaust, 
is  not  of  itself  sufficient  to  establish  negligence. 

Further,  and  in  respect  of  the  third  subdivision  of  the 
original  opinion,  we  are  to  be  understood  as  holding  merely 
that  the  evidence  in  the  record  before  us  is  sufficient  to  es- 
tablish the  way  upon  which  plaintiff  was  traveling  as  a  public 
thoroughfare,  and  that  plaintiff  had  the  right  to  use  the  same 
as  such.     Accordingly  we  are  not  called  upon  to  determine 
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what  the  rights  of  plaintiflF  might  have  been,  had  tlie  record 
disclosed  that  his  use  of  the  way  was  that  of  a  mere  licensee. 

With   these  explanations,   our  former  opinion   is  ad- 
hered to. 


J.  T.  Anderson,  Appellant,  v.  D.  C.  Kyu:,  et  al.,  Ap- 
pellees. 

Homesteads:  sale  on  execution:  previously  contracted  debts. 
A  debt  for  which  a  homestead  may  be  sold  on  execution  under 
Code,  section  2976,  is  one  which  has  become  a  fixed  obligation, 
subject  to  enforcement  prior  to  the  acquisition  of  the  home- 
stead. The  evidence  in  this  case  fails  to  show  an  antecedent 
debt  such  as  is  contemplated  by  the  statute. 

Appeal  from  Washington  District  Court. —  Hon.  Byron  W, 

Preston,  Judge. 

Wednesday,  February  15,  1905.  . 

Action  in  ec[uity  to  subject  certain  real  estate  to  the 
payment  of  a  judgment  rendered  in  favor  of  plaintiff  and 
against  the  defendant  D.  C.  Kyle  and  his  wife,  Joanna  Kyle, 
the  latter  now  deceased.  Upon  the  trial  the  petition  of  plain- 
tiff was  dismissed,  and  there  was  judgment  in  favor  of  de- 
fendants for  costs.     Plaintiff  appeals. —  Affinned. 

Schuyler  W,  Livingston,  for  appellant. 

8.  W.  &  J.  L,  Broohhart,  for  appellees. 

Bishop,  J. —  Tn  March,  1890,  the  defendant  D.  C.  Kyle 
and  his  wife  Joanna  Kyle,  sold  to  plaintiff  a  certain  tract 
or  parcel  of  land  situated  in  the  city  of  Washington,  this 
State,  and  conveyed  the  same  by  warranty  deed.  Shortly 
thereafter  plaintiff  sold  said  land  to  one  J.  S.  Adams,  and 
conveyed  to  him  by  warranty  deed.     In  the  year  1896,  the 
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children  of  D.  C.  Kyle  brought  suit  against  said  Adams  for 
partition  of  said  lands,  claiming  to  be  the  owners  by  in- 
heritance of  an  undivided  eight-ninths  part  thereof.  As  a 
result  of  such  action,  and  by  reason  of  proof  of  title  in  ^id 
partition  claimants,  plaintiff  was  compelled  to,  and  did  in 
October,  1896,  pay  to  said  Adams  fhe  sum  of  $520.  There- 
upon D.  C.  Kyle  and  Joanna  Kyle  confessed  judgment  in  fa- 
vor of  plaintiff  for  said  sum  of  $520,  and  such  confession  was 
properly  made  a  matter  of  record.  It  appears  that  in  March, 
1895,  defendant  D.  C.  Kyle  purchased  the  certain  real  estate 
which  is  now  sought  to  be  reached  in  this  action  by  execution 
issued  upon  said  judgment,  and  took  title  thereto  in  his  own 
name.  In  March,  1896,  he  conveyed  the  same  to  his  wife, 
and  the  latter  died  intestate,  in  January,  1900.  At  the  time 
,the  property  thus  in  question  was  purchased,  the  defendant 
D.  C.  Kyle,  with  his  wife,  and  the  other  defendants,  their 
children,  went  into  occupancy  thereof  as  a  homestead,  and 
it  has  b^en  so  claimed  and  occupied  ever  since. 

The  sole  question  in  the  case  is  whether  the  debt  which 
was  merged  into  the  judgment  by  confession  was  one  con- 
tracted prior  to  the  acquisition  of  such  homestead,  and  hence, 
in  virtue  of  section  2976  of  the  Code,  enforcement  of  the 
judgment  may  be  had  by  sale  of  the  property  under  execution. 
This  question  the  court  below  answered  in  the  negative,  and, 
we  think,  correctly  so.  It  is  not  claimed  that  any  fraud 
entered  into  the  sale  and  conveyance  to  plaintiff  in  1890. 
The  defendant  D.  C.  Kyle  and  his  wife  acted  upon  the  be- 
lief that  they  were  possessed  of  title  to  the  lands  conveyed. 
So,  too,  the  facts  respecting  the  acquisition  of  the  title  to  tho 
property  now  claimed  as  a  homestead  involve  no  element  of 
bad.  faith.  We  need  not  consider,  therefore,  what  mi^ht 
have  been  the  effect  upon  the  situation  had  fraud  been 
tendered  as  an  issue  and  proved  upon  trial.  Now,  as.  Kyle 
and  his  wife  were  not  in  fact  possessed  of  an  indefeasible 
title  to  the  lands  conveyed  to  plaintiff,  it  may  be  conceded 
that  a  breach  of  the  covenants  in  the  deed  occurred  when  de- 


668  Anderson   v.    Kyle.  [126  Iowa 

livery  thereof  was  made.  But  plaintiff  was  given  possession 
of  the  property  at  the  time,  and  by  the  well-settled  rule  in 
this  State  the  breach  was  to  be  regarded  as  a  technical  one 
only.  He  could  not  sue  for  or  recover  substantial  damages 
until  some  positive  injury  had  been  suffered  by  him.  Foshay 
V.  Shafer,  116  -Iowa,  302,  and  cases  cited.  The  cases  pro- 
ceed upon  the  thought  that  no  injury  substantial  in  character 
can  be  said  to  have  been  sustained  until  the  grantee  has  been 
evicted,  or  has  been  called  upon  to  protect  himself  by  making 
purchase  of  the  outstanding  paramount  title.  And  not  only 
this,  but  it  would  be  manifestly  unjust  to  permit  a  grantor 
to  be  charged  in  damages  as  of  the  value  of  the  lands  in  ad- 
vance of  the  establishment  of  an  adverse  and  paramount  right 
in  a  third  person,  especially  as  such  might  never  be  attempted. 
Accordingly  it  is  said  that  the  covenants  of  a  deed  are  not 
breached  so  as  to  give  rise  to  any  obligation  substantial  in 
character,  on  the  part  of  the  grantee,  until  he  has  been  com- 
pelled to  give  way  in  the  face  of  the  paramount  title.  Mc- 
Clure  V.  Dee,  115  Iowa,  546. 

That  a  remote  or  contingent  liability  attaches  to  the  exe- 
cution and  delivery  of  a  deed  in  view  .of  a  possible  failure  of 
title  is  very  true.  But,  as  we  have  seen,  the  promise  to  repay 
or  reimburse  whidi  arises  out  of  a  deed  covenant  has  relation 
to  the  time  when,  if  ever,  such  covenant  shall  be  broken  by 
eviction  or  otherwise.  Such  is  quite  a  different  thing  from 
a  specific  debt  contracted  and  agreed  to  be  paid.  And  it  is 
a  debt  contracted  —  that  is,  a  fixed  obligation,  subject  to 
enforcement  by  the  processes  of  the  law  —  that  the  statute 
authorizes  to  be  satisfied  by  execution  sale  of  a  homestead. 
Our  attention  is  called  to  the  case  of  Benge's  Adm'r  v.  Bow- 
ling, 21  Ky.  Law  165  (51  S.  W.  Eep.  151),  where  a  contrary 
conclusion  seems  to  have  been  reached.  An  examination  of 
the  opinion  discloses  that  the  holding  was  made  to  depend 
upon  the  express  provisions  of  the  Kentucky  statute,  which 
includes  all  forms  of  Habilitv  as  well  as  contract  debts.  As  in 
this  case  no  debt  enforceable  in  law  or  in  equity  arose  in 
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favor  of  plaintiff  as  against  defendant  D,  C.  Kyle  until  after 
lie  (plaintiff)  had  been  called  upon  to  reimburse  iiis  grantee, 
Adams,  in  the  amount  necessary  to  buy  in  the  outstanding 
title,  and,  as  this  did  not  occur  until  long  after  the  acquisi- 
tion of  the  homestead  in  question,  it  becomes  apparent  that 
the  court  below  rightly  refused  the  relief  demanded. —  Af- 
firmed. 


WiLLiAKD  Caeveb,  Appellant,  v.  Seevers  &  Bryan,  and 

George  W.  Seevers. 

Defaults:    setting  asidb:    practice.    Where  time  to  file  a  substi- 

1  tuted  petition  is  given  "  until  "  a  certain  day,  the  day  named  will 
be  excluded  unless  a  contrary  intention  appears,  and  a  default 
judgment  taken  upon  a  petition  filed  on  the  day  so  named  will 
be  set  aside  without  the  filing  of  an  affidavit  of  merits  and  an 
answer. 

Same.    T)ie  order  of  the  trial  qourt  in  setting  aside  a  default  will 

2  not  be  disturbed  on  appeal  unless  a  clear  abuse  of  discretion 
is  shown. 

Appeal  from  Mahaska  District  Court. —  Hon.  Byron  W. 

Preston,  Judge. 

Wednesday,  February  15,  1905. 

Appeal  from  an  order  setting  aside  a  default. — 'Af- 
firmed. 

Williard  Carver,  for  appellant. 
John  0.  Malcolmj^  for  appellees. 

Sherwin,  C.  J. —  A  motion  attacking  the  original  pe- 
tition was  sustained,  and  the  plaintiff  was  given  leave  to  file 
a  substituted  petition,  which  he  did.  A  motion  to  strike  this 
petition  was  also  sustained,  and  the  plaintiff  was  given  leave 
to  plead  further  within  five  days.     He  did  not  comply  with 
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the  order,  however,  and  the  case  stood  without  a  petition 

for  more  than  thirty  days  after  the  order  was 
^'  ?*ttfn^^Midc-  ^^tered.     He  then,  on  the  third  day  of  April, 
practice.  1903,   asked  and  was  granted  until  the  first 

day  of  the  next  term  to  plead.  The  first  day  of  such 
term  was  on  the  7th  day  of  April,  and  he  filed  no  pleading 
before  that  day,  but  he  did  then  file  a  substituted  petition, 
without  further  leave  or  notice  to  the  defendants.  The  last 
order  giving  him  leave  to  file  also  gave  the  defendants  ten 
days  in  which  to  plead  thereto.  The  defendants  found  no 
pleading  in  the  clerk's  office  on  the  6th  day  of  April,  for 
there  was  none,  and  paid  no  further  attention  to  the  matter. 
On  the  19th  day  of  April  the  defendants'  attorney  who  had 
sole  charge  of  the  case  was  excused  from  attendance  on  the 
court  on  account  of  sickness  in  his  family.  On  the  5th  day 
of  May,  which  was  a  day  of  the  April  term,  and  while  the 
defendants'  attorney  was  still  absent,  and  without  further 
notice  to  the  defendants,  the  plaintiff  took  a  default,  and  se- 
cured a  judgment  against  them.  A  motion  to  set  the  default 
aside  was  filed  the  next  day,  and,  after  the  plaintiff  had  filed 
his  resistance  thereto  and  a  hearing  had  been  had,  the  motion 
was  sustained  and  the  default  was  set  aside  on  the  8th  day  of 
June.  We  think  there  was  no  abuse  of  discretion  in  so  doing. 
The  application  was  made  during  the  term,  and  was  accom- 
panied by  an  affidavit  of  merits  which  is  practically  conceded 
to  have  been  sufficient,  and  we  think  the  excuse  offered  was 
also  sufficient.  Indeed,  the  court  may  well  have  found  that 
the  default  was  improperly  granted,  fot  the  reason  that  the 
second  substituted  petition  was  not  filed  before  the  7th  day 
of  April.  And  such  finding  may  have  been  fully  justified  by 
the  history  of  the  case.  When  time  is  given  until  a  day 
named,  "  until "  is  ordinarily  exclusive  in  its  meaning,  and 
will  be  so  construed  unless  it  be  shown  by  the  context  or  other- 
wise that  the  contrary  was  intended.  Century  Dictionary; 
Peoph  V,  Walker,  17  X.  Y.  502;  Kendall  v.  Kingsley,  120 
Mass.,  94.     And  if  the  petition  was  not  filed  when  it  should 
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have  been  the  default  was  improperly  granted,  and  an  affi- 
davit of  merits  and  an  answer  were  not  necessary.  Beasley 
V.  Cooper,  42  Iowa,  542 ;  U.  8.  R.  S.  Co.  v.  Potter,  48  Iowa, 
65.  But  in  any  event  the  answer  was  in  fact  filed  before  the 
default  was  set  aside,  and  it  must  be  presumed  that  the  court 
examined  it  and  found  it  sufficient.  It  need  not  have  been 
filed  until  after  the  default  was  set  aside.  King  v.  Stevmrt, 
48  Iowa,  334.  And  it  is  sufficient,  we  think,  if  it  be  pre- 
sented for  the  consideration  of  the  court  and  counsel  in  con- 
nection with  the  affidavit  of  merits  and  motion. 

Courts  do  and  should  favor  the  trial  of  causes  on  their 
merits,  and  this  court  will  not  interfere  with  the  order  of  a 
trial  court  setting  aside  a  default  unless  an  abuse  of  dis- 
cretion be  conclusively  shown.  Briggs  v.  Coffin, 
91  Iowa,  329 ;  McQmde  v.  C,  R.  I.  &  P.  Ry. 
Co.,  78  Iowa,  688. 

It  does  not  appear  in  this  case,  and  the  order  is  there- 
fore affirmed. 


2.  Saxb. 


R.  KuLT,  Appellee,  v.  Chicago,  Milwaukee  &  St.  Paul 

Railway  Company,  Appellant. 
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Railroads:    khxing  op  stock:    evidence.    In  an  action  against  a 

1  railway  company  for  the  killing  of  a  steer,  resulting  as  alleged 
from  a  defective  right-of-way  .fence,  the  evidence  is  reviewed 
and  held  to  support  a  finding  that  the  animal  was  upon  the 
right-of-way  and  not  upon  the  public  crossing  when  killed. 

Killing  of  stock:    failure  to  fence:    instruction.    In   an  action 

2  for  the  killing  of  an  animal  claimed  to  have  strayed  upon  de- 
fendant's right-of-way  by  reason  of  a  defective  fence,  an  in- 
struction that  plaintiff  could  only  recover  upon  proof  that  the 
fence  was  out  of  repair  which  was  known  to  defendant  or  which 
had  existed  for  such  a  length  of  time  that  knowledge  should 
be  imputed  to  it,  was  as  favorable  as  defendant  was  entitled  to. 

Location    of    accident:    obliteration    of    evidence:    instructions. 

3  Evidence  that  defendant's  employes  had  worked  the  track  be- 
tween the  time  of  the  accident  and  the  inspection  of  the  track 
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by  plaintiff,  was  admissible  on  the  question  of  whether  any 
evidences  of  the  position  of  an  animal  when  killed  had  been 
obliterated,  and  if  so  whether  done  purposely;  also  as  bearin^^ 
upon  the  credibility  of  the  witnesses  who  did  the  work  and 
who  testified  to  the  nonexistence  of  hoof  prints. 

Appeal  from  Sioux  District  Court, —  Hon.  G.  W.  Waks- 

FiELD,  Judge. 

Wednesday,  February  15,  1905. 

Action  to  recover  the  double  value  of  a  steer  killed  by 
a  passing  train  on  the  right  of  way  of  defendant's  railroad. 
Trial  to  a  jury,  and  verdict  and  judgment  for  plaintiff.  De- 
fendant appeals. —  Affirmed. 

J.  C.  Cook,  H.  Loomis,  and  J.  H.  Hutchinson,  for 
appellant. 

G,  Klay,  for  appellee. 

'^  . 

Bishop,  J. —  The  statute  imposes  upon  a  railway  cor- 
poration failing  to  fence  its  track  against  live  stock  nmning 
at  large  a  liability  to  the  owner  for  the  value  of  stock  killed 
or  injured  by  reason  of  the  want  of  such  fence,  and  a  failure 
to  pay  within  'thirty  days  after  notice  accompanied  by  an 
affidavit  makes  the  corporation  liable  for  double  the  value 
of  the  stock  thus  killed  or  injured.  Code,  section  2055.  In 
the  instant  case  no  question  is  made  but  that  a  steer,  as  de- 
scribed in  the  petition,  and  owned  by  plaintiff,  was  killed 
by  being  struck  by  a  passing  engine  operated  over  defendant's 
line  of  railway.  The  controversy  arises  over  the  circum- 
stances of  the  accident^  and  particularly  as  to  the  place 
where  the  animal  was  when  struck  and  killed.  It  appears 
that  the  pasture  in  which. the  animal  was  generally  kept  ad- 
joined defendant's  right  of  way  on  the  north;  that  to  the 
west  there  was  a  north  and  south  highway  crossing  the  rail- 
way track.     The  animal  was  found,  after  being  killed,  about 
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one  hundred  and  fifty  feet  east  of  the  highway  crossing.  For 
the  defendant  there  was  the  evidence  of  the  engineer  and 
fireman  to  the  eflFect  that  as  the  engine  came  around  a  curve 
the  steer  was  discovered  in  the  highway  and  approaching 
the  crossing;  that  it  planted  itself  upon  such  crossing,  and 
was  there  struck,  and  then  carried  along  on  the  engine  pilot 
to  the  point  where,  aa  stated,  it  was  subsequently  found. 
They  alone  were  eyewitnesses  of  the  accidgnt. 

Now,  if  this  were  all,  the  nonliability  of  the  defendant 
would  have  to  be  conceded,  as  an  accident  thus  occurring 
could  in  no  sense  be  said  to  be  the  proximate  result  of  a 

failure  to  fence.     The  evidence  for  plaintiff, 
stock:  evi-     howcvcr,  made  it  appear  that  the  steer  was  last 

seen  before  the  accident  in  the  pasture,  and  it 
is  not  claimed  that  the  fence  between  such  pasture  and  the 
highway  fell  short  of  the  requirements  of  a  lawful  fence, 
or  that  it  was  in  any  way  disturbed.  The  evidence  further 
tended  to  show  that  the  right  of  way  fence  was  old  and  out 
of  repair;  being  low  in  some  places,  and  the  wire  being  de- 
tached from  the  posts  in  other  places.  No  tracks  or  other 
signs  indicating  that  an  animal  had  jumped  over  the  fence 
or  made  its  way  through  it  were  found,  but  there  was  some 
evidence  of  hoof  prints  in  the  gravel  composing  the  track 
grade  in  the  vicinity  where  the  steer  was  found.  The  grade 
was  about  ten  feet  above  the  natural  surface,  and  the  steer, 
when  found,  was  lying  on  the  side  o£  the  grade,  from  two 
to  four  feet  from  the  rail,  and  the  only  marks  of  injury  upon 
it  was  a  small  quantity  of  blood  that  had  oozed  from  the 
nose.  It  thus  appears  that  the  evidence  for  plaintiff  was 
circumstantial  in  character,  and  the  evidence  for  defendant 
that  of  persons  claiming  to  be  eyewitnesses.  It  is  the  argu- 
ment of  counsel  for  appellant  that,  in  view  of  the  recoi;d,  the 
verdict  has  no  sufficient  support,  and  should  not  be  allowed 
to  stand.  We  cannot  agree  to  this.  In  our  view,  the  ulti- 
mate question  was,  after  all,  one  for  the  jury.     There  was 

the  defective  fence  to  begin  with.     Then  the  jury  may  well 
Vol.  126  Ia. — 43 


674  KxAY  V.  Railway  Co.  [1-^  Iowa 

have  found  that,  owing'  to  the  time  of  year  and  the  dry- 
weather,  no  tracks  toight  be  expected  to  be  found.  More- 
over, it  appears  that  the  engine  was  running  at  about  thirty 
miles  an  hour,  and  the  jury  may  also  have  found  that  if 
the  animal  had  been  carried  one  hundred  and  fifty  feet  on 
the  engine  pilots  and  then  thrown  off,  it  would  have  shown 
marks  of  injury,  and  would  not  have  been  dropped  close 
beside  the  track.  On  the  whole,  the  jury  did  conclude  that 
the  animal  was  upon  the  right  of  way  when  struck,  and  that 
the  engineer  and  fireman  were  mistaken  in  their  statement 
that  the  accident  occurred  on  the  crossing.  We  cannot  say 
that  the  verdict  was  so  far  without  reason  that  it  should  be 
disturbed. 

II.  Appellant  claims  that  the  jury  was  not  properly 
instructed  in  respect  of  the  requirements  made  upon  it  (said 
appellant)  by  law  as  to  right  of  way  fences,  and  complains 

2.  KiLUNG  OF  ^^  ^^®  refusal  on  the  part  of  the  court  to  give 
to*^£cnccr^"'*  instructions  as  requested  relating  to  that  sub- 
instruction.      j^^^^     There  was  no  error.     The  question  was 

whether  or  not  the  fence  was  in  repair.  The  evidence  for 
defendant  tended  to  show  it  was  in  good  repair.  The  evi- 
dence for  plaintiff  tended  to  show  the  contrary,  and  that  such 
want  of  repair  was  of  long  standing.  The  court  told  the 
jury,  in  effect,  that  plaintiff  could  only  recover  upon  proof 
that  a  want  of  repair  was  shown,  and  that  such  was  known 
to  defendant,  or  had  existed  for  such  a  length  of  time  that  . 
knowledge  of  its  condition  should  be  imputed.  Defendant 
was  entitled  to  no  more. 

III.  It  appears  that,  following  the  accident,  the  track 
employes  of  defendant  engaged  in  work  on  and  about  the 
track  at  the  place  of  the  accident.     Defendant  asked  an  in- 

3.  Location  ot    struction  in  substance  directing  the  jury  that 

ACCIDKNT  * 

obliteration      such  fact  should  uot  be  considcred  as  tending 
instructions/   to  discredit  the  evidence  of  defendant's  wit- 
nesses, and  that  defendant's  employes  were  under  no  obliga- 
tion to  leave  the  ground  undisturbed  for  the  inspection  of  the 
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plaintiff.  The  request  was  properly  refused.  The  court, 
on  its  own  motion,  told  the  jury  that  '^  the  defendant  had  a 
perfect  right  to  work  its  track  at  the  time  the  testimony 
shows  its  employes  did  work  the  same."  The  fact  that  the 
track  had  been  worked  between  the  time  of  the  accident  and 
the  time  of  the  inspection  by  plaintiff  and  his  witnesses  was 
a  circumstance  the  jury  was  entitled  to  consider,  and  to  give 
thereto  such  weight  as,  in  their  judgment,  it  was  entitled  to. 
At  least,  the  testimony  was  proper  in  connection  with  the 
question  whether  any  of  the  evidences  as  to  the  position  of 
the  animal  when  struck  had  been  obliterated,  and,  if  so, 
whether  such  work  of  obliteration  was  purposely  done  or 
otherwise.  The  evidence  might  also  be  considered  in  deter- 
mining upon  the  credibility  as  witnesses  of  defendant's  em- 
ployes by  whom  the  work  was  done,  and  who  testified  upon 
the  trial  to  the  nonexistence  of  any  hoof  prints  upon  the 
track. 

On  the  whole,  we  think  the  defendant  had  a  fair  trifii 
and  the  judgment  is  affirmed. 


W.  E.  Lacey,  et  ax.,  Appellees,  v.  John  E.  Davis,  et  al., 

Appellants. 

Temporary  injunction:    action  on  bond.    A  right  of  action  upon 

1  a  bond  given  for  the  issuance  of  a  temporary  writ  of  injunc- 
tion, will  not  lie  until  the  main  action  has  been  determined. 

Arrest  of  judgment.    Where  a  petition  in  an  action  on  the  bond  for 

2  damages  for  the  wrongful  issuance  of  a  temporary  injunction 
fails  to  state  that  the  main  action  "'has  been  determined,  a 
motion  in  arrest  of  judgment  thereon,  under  Code,  section 
3758,  will  lie. 

Appeal  from  Mahaska  District  Court. —  Hon.  A.  R.  Dewey, 

Judge. 

Wednesday,  February  15,  1905. 
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Action  at  law  on  an  injunction  bond  to  recover  dam- 
ages for  the  wrongful  suing  out  of  a  writ  of  temporary  in- 
junction. The  trial  was  had  to  the  court,  a  jury  being 
waived,  and  judgment  entered  in  favor  of  plaintiffs.  De- 
fendants appeal. —  Reversed. 

Carver  £  Wooster,  for  appellants. 

W.  R.  Lacey,  B.  W.  Preston,  W.  W.  Haskell,  and  W.  tr. 
Jones^  for  appellees. 

Bishop,  J. —  The  petition  in  the  instant  action  alleges 
that  at  a  prior  time  named  these  defendants  commenced  an 
action  in  the  Mahaska  district  court  against  one  Boyer  for 
an  injunction;  that  in  such  action  a  temporary  writ  was 
prayed  for,  and  the  same  was  granted  and  did  issue  upon 
the  filing  of  the  bond  here  sued  lipon.  It  is  then  alleged 
that  upon  motion  of  said  Boyer  the  temporary  writ  thus  is- 
sued was  dissolved.  Damages  consequent  upon  the  wrong- 
ful issue  of  the  writ  are  alleged,  and  it  is  said  that  the  same 
and  the  claim  therefor  arise  out  of  the  fact  that  said  Boyer 
was  compelled  to  and  did  employ  attorneys  to  procure  the 
writ  to  be  dissolved,  and  that  the  said  Boyer  thereby  became 
obligated  to  pay  the  fees  of  such  attorneys.  It  is  then  said 
that  the  claim  thus  arising  in  favor  of  said  Boyer  has  been 
assigned  in  writing  to  this  plaintiff ;  that  such  "  attorney's 
fees  are  now  due  and  payable,  and  the  plaintiffs  are  entitled 
to  recover  the  same  from  the  said  defendants."  The  de- 
fendants answered,  denying  that  there  had  been  any  breach 
of  the  bond  alleged,  and  denying  that  there  was  anything 
due  upon  the  same.  At  the  trial  evidence  addressed  to  the 
merits  was  offered  and  introduced  by  each  of  the  parties,  and  , 
at  the  close  thereof,  as  shown  by  the  record,  this  appears: 
^  It  is  conceded  that  the  case  of  Davis  v.  Boyer  for  injunc- 
tion is  still  in  this  court  for  trial  upon  its  merits."  The 
court  havin'r  announced  as  a  conclusion  that  plaintiffs  were 
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entitled  to  recover,  the  defendants  thereupon  filed  a  motion 
in  arrest  of  judgment,  the  grounds  therefor  being  stated :  (1) 
The  facts  stated  in  the  petition  do  not  entitle  plaintiffs  to 
any  relief.  (2)  The  cause  of  action  upon  which  plaintiffs' 
claim  is  based  has  not  accrued,  and  their  action  is  prema- 
turely brought  This  motion  was  overruled,  and  judgment 
was  entered  against  defendants  for  the  amount  of  plaintiffs' 
claim,  with  costs. 

Undoubtedly  it  is  the  rule  that  a  right  of  action  does  not 
accrue  upon  a  bond  given  for  the  issuance  of  a  temporary 
writ  of  injunction  until  the  main  action  has  been  tried  and 
determined.  Bank  v.  Gifford,  65  Iowa,  64:8 ;  Bemis  v.  Oan- 
nett,  8  Neb.  236;  Dowling  v.  Polack,  18  Cal.  626; 
Penny  v.  Holherg,  53  Miss.  567 ;  High  on  Injunctions,  sec- 
tion 1649.  The  reasons  for  the  rule  are  sufficiently  set  forth 
in  the  opinion  in  Bank  v.  Gifford, 

The  only  question  in  the  instant  case,  therefore,  is 
whether  the  steps  taken  by  the  defendants  were  appropriate 
to  avail  themselves  of  the  benefit  of  the  fact  thus  conceded 
respecting  the  then  pendency  of  the  main  action.  We  are 
of  the  opinion  that  such  question  must  be  answered  in  the 
affirmative.  It  will -be  observed  that  it  is  the  allegation  of 
the  petition  that  the  attorney's  fees  are  due  and  payable.  It 
may  be  assumed  that  such  became  due,  as  between  Boyer  and 
his  attorneys,  at  once  upon  the  services  being  performed.  But 
the  question  made  by  the  answer  of  the  defendants  in  this 
case  has  relation  to  the  damages  arising  in  favor  of  Boyer 
as  against  these  defendants,  and  it  is  to  such  claim  for  dam- 
age that  the  rule  announced  in  Bank  v.  Gifford  has  applica- 
tion. Had  the  allegation  been  that  the  damages  sustained 
by  Boyer  had  become  due  and  payable,  there  might  have 
been  ground  to  urge,  in  the  absence  of  a  motion  for  more 
specific  statement,  at  least,  that  the  petition  was  not  subject 
to  be  assailed  by  motion  in  arrest;  but  such  is  not  the  case 
we  are  called  upon  to  determine.  A  motion  in  arrest  of 
judgment  is  allowable  when  the  pleadings  of  the  prevailing 
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party  wholly  fail  to  state  a  cause  of  action  or  defense.  Cdde, 
section  3758.  As  tlie  petition  in  this  case  did  not  state  a 
cause  of  action,  in  that  the  material  allegation  that  the  main 
injunction  suit  had  been  tried  or  disposed  of  was  lacking,  it 
follows  that  the  trial  court  erred  in  entering  judgment  against 
the  defendants,  and  such  judgment  must  be,  and  it  is,  re- 
versed. 


W.  H.  Lucas,  Appellee,  v.  W.  W.  McDonau)  &  Son,  De- 
fendants, Lewis  &  McFaul,  Interveners,  Appel- 
lants, And  one  other  case. 

Transactions  with  decedents:    qualification  of  wife  as  witness. 

1  A  wife  is  not  disqualified  by  Code,  section  4604,  as  a  witness  to 
a  transaction  and  communication  between  her  husband  and  a 
party  since  deceased,  in  which  she  took  no  part  but  was  a  mere 
spectator. 

Sanity:    nonexpert    testimony.    The    continuation    of    a    rational 

2  condition  of  the  mind  of  one  whose  acts  are  put  in  question, 
may  be  shown  by  the  abstract  testimony  of  a  nonexpert  wit- 
ness as  to  such  person's  sanity. 

Appeal  from  Monona  District  Court. —  fioN.  G.  W.  Wake- 
field, Judge. 

Wednesday,  February  15,  1905. 

Action  to  recover  upon  certain  certificates  of  bank  de- 
posit. In  February,  1901,  one  Christian  Jacobeon  was  the 
owner  and  holder  of  the  certificates  in  question,  one  calling 
for  the  sum  of  $350,  deposited  by  him,  said  Jacobson,  in  the 
bank  of  W.  W.  McDonald  &  Son,  and  the  other  calling  for 
the  sum  of  $300,  likewise  deposited  in  the  Mapleton  Bank. 
It  is  the  claim  of  plaintiff  that  on  February  3,  1901,  he  be- 
came the  owner  of  each  of  said  certificates  by  transfer  and 
delivery  thereof  to  him  by  said  Jacobson.  Payment  of  said 
certificates  having  been  refused  on  demand,  these  actions 
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were  brought  against  the  banks,  each  upon  the  respective 
certificate  issued  by  it,  to  recover  the  amount  thereof.  Jacob- 
son  died,  intestate,  soon  after  the  alleged  transfer  of  the 
certificates  to  plaintiff,  and  Lewis  &  McFaul  were  appointed 
administrators  of  his  estate.  They  intervened  in  each  of 
these  actions,  and  joined  with  the  defendants  in  denying  the 
ovvTiership  of  plaintiff  in  the  certificates,  and  alleging  that  at 
the  time  of  the  pretended  transfer  the  said  Jacobson  was  not 
of  sound  mind,  and  was  physically  and  mentally  incapable 
of  making  any  valid  disposition  of  his  property.  By  agree- 
ment of  parties  the  cases  were  tried  jointly,  and  to  a  jury. 
There  was  a  verdict  and  judgment  in  favor  of  plaintiff,  and 
defendants  and  interveners  appeal. —  Affirmed, 

Charles  A.  Dickson  and  J.  W,  Anderson,  for  appellants. 

M,  J,  SvTeeley  and  J.  A.  Pritchard,  for  appellee. 

Bishop,  J. —  I.     Plaintiff  called  his  wife  as  a  witness, 

and  she  testified  that  Jacobson  stayed  at  their  house  during 

his  last  illness,  and  was  cared  for  by  herself  and  husband. 

Over   objection   made,   she   was   permitted   to 

'  tion'op^^wii'e  testify  that  on  February  3,  1901,  Jacobson  re- 
As  A  wiTMBss.  ^^^^^^ J  j^^j.  |.^  g^]j  j^^j.  husbaud  into  the  room, 

whereupon  plaintiff  was  requested  by  Jacobson  to  go  and  get 
his  vest  out  of  his  trunk,  which  being  done  Jacobson  took 
the  two  certificates  in  suit  out  of  his  pockety  and  handed  them 
to  plaintiff,  saying  to  him :  "  I  am  not  getting  better.  I  give 
you  these  certificates  for  your  own.  I  can  never  do  enough 
for  you  folks  for  what  you  have  done  for  me.  I  am  well 
fixed,  and  have  no  relatives,  and  you  have  been  children  to 
me,  and  taken  care  of  me."  She  also  testified  that  Jacobson 
said  something  about  signing  the  certificates,  and  tried  to 
write  on  a  tablet,  to  see  if  he  could,  but  that  her  hiisband 
told  him  to  be  quiet,  and  he  could  do  that  afterward ;  that 
her  husband   took  the  certificates.     Appellants   insist  that 
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under  the  provisions  of  section  4604  of  the  Code  the  witness 
was  inc6mpetent  to  so  testify.  That  section  provides,  in 
substance,  that  no  party  to  an  action,  or  the  wife  of  such 
party,  shall  be  examined  as  a  witness  in  regard  to  any  per- 
sonal transaction  or  communication  between  such  witness 
and  a  person  at  the  time  of  such  examination  deceased,  as 
against  the  administrator  of  such  deceased  person.  But  the 
record  discloses  that  here  the  transaction  and  communication 
was  wholly  between  Jacobson  and  plaintiff.  It  does  not 
appear  that  the  wife  had  any  part  therein.  She  was  there- 
fore a  competent  witness.  Johnson  v,  Johnson,  52  Iowa, 
586 ;  Erusha  v.  Tomash,  98  Iowa,  510. 

II.  The  wife  of  plaintiff  and  one  Nolan  were  allowed 
to  testify  abstractly,  and  over  objection,  that  at  the  time 
of  the  alleged  gift  Jacobson  was  rational.     Appellants  eoxn- 

pldin  of  this  as  error,  and  it  is  the  argument 
expert  tcsti-    that  cach  witness  should  have  been  limited  to 

an  opinion  based  upon  facts  testified  to  by  such 
witness.  Where  unsoundness  of  mind  is  sought  to  be  es- 
tablished by  nonexpert  witnesses,  the  rule  invoked  by  ap- 
pellant undoubtedly  applies.  But  not  so  when  proof  is 
sought  to  be  made  of  a  continuation  of  normal  or  rational 
conditions.     Hvll  v.  Evil,  117  Iowa,  738. 

III.  Complaint  is  made  to  the  effect  that  some  of  the 
jurors  drank  intoxicating  liquors  while  in  the  jury  room. 
We  have  read  the  showing  made,  and,  without  going  into 
details,  we  conclude  that  there  was  no  prejudice. 

The  verdict  had  support  in  the  evidence,  and  the  judg- 
ment is  affirmed. 
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,  Thomas  Martin  v.  City  of  Oskaloosa,  Appellant,  And 

two  other  cases. 

Special  assessments:    ordinances.    Where  an  ordinance  anthoriz- 
1     ing  an  assessment  of  abutting  property  to  pay  street  improve- 
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•  ments  is  wholly  void,  and  no  valid  reassessment  thcrby  orderd 
can  be  made,  a  subsequent  ordinance  providing  a  legal  method 
will  not  sustain  the  prior  proceedings. 

Ordinances:    when  required.    Where  the  statute  requires  an  ordi- 

2  nance  for  the  exercise  of  a  power  conferred  upon  a  city,  the 
proceedings  of  the  city  without  the  ordinance  are  void. 

Same.    Although  the  statutes  may  not  specifically  require  an  ordi- 

3  nance  for  the  exercise  of  a  delegated  power,  yet  if  the  statute 
is  not  specific  as  to  the  method,  an  ordinance  may  be  necessary, 
and  when  enacted  must  be  pursued. 

Same.    Generally   the   authority   providing   for   an    exercise   of   a 

4  power  granted  to  a  city  by  the  legislature  should  be  by  ordi- 
nance rather  than  by  resolution,  but  where  the  council  is  re- 
quired by  the  statute  or  a  general  ordinance  to  act  simply  by  a 
vote  or  otherwise,  a  resolution  is  sufficient. 

Cities:    power  to  levy  special  assessments.    Where  a  statute  con- 

5  ferring  upon  a  city  the  P9wer  to  make  special  assessments  for 
improvement  purposes  points  out  the  method  to  be  pursued, 
the  adoption  of  an  ordinance  for  that  purpose  is  not  neces- 
sary. Under  this  rule  a  city  had  power  to  assess  the  cost  of 
street  improvements  to  abutting  property  pursuant  to  statu- 
tory provisions  substantially  as  contained  in  chapter  seven, 
title  five,  of  the  Code,  and  the  validity  of  the  ordinance  under 
which  it  purported  to  act  .was  immaterial  except  so  far  as  in- 
consistent with  the  statute. 

Codification:    statutory    construction.    A    general    recodification 

6  and  re-enactment  of  the  statute  law  does  not  indicate  a  legis- 
lative intent  to  change  the  same,  and  the  decisipns  relating  to 
statutory  provisions  then  in  force  will  continue  controlling  in 
the  interpretation  of  the  same  provisions;  but  where  it  is  the 
plain  legislative  intent  to  radically  change  or  materially  add  to 
the  previous  statutes,  such  decisions  are  not  controlling. 

« 

Reassessments.    Where   a    city   had   authority   to    levy   a   special 

7  assessment,  it  may  make  a  reassessment  because  of  an  irregu- 
larity, under  Code,  section  836. 

Appeal   from   Mahaska   District    Court. —  Hon.    John    T. 

Scott,  Judge. 

Wednesday,  February  15,  1905. 

Three  several  appeals  from  the  action  of  the  city  council 
of  the  city  of  Oskaloosa  in  levyincr  special  assessments  for 
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street  improvements,  taken  by  property  owners  to  the  district 
court  The  causes  were  tried  together,  and  decrees  rendered 
in  favor  of  the  appealing  property  owners.  From  these  de- 
crees the  city  prosecutes  the  present  appeal. —  Reversed. 

Bolton  &  McCoy  and  C.  C.  Orvis  {W.  H.  Brerrmer  and 
"Bead  &  Readj  on  the  brief),  for  appellant. 

Gleason  &  Preston  (N.  T.  Guernsey,  on  the  brief,  and 
Zink  &  Roseherry,  by  separate  brief),  for  appellees. 

McClain,  J. —  As  these  cases  are  now  presented  to  us  — 
an  opinion  written  on  a  former  hearing  having  been  with- 
drawn on  petition  for  rehearing  —  the  issue  involved  is  sim- 
ple, although  the  arguments  have  taken  a  great  range,  and 
properly  so,  as  we  are  asked  to  pass  upon  a  question  substan- 
tially new  with  us,  and  on  which  the  decisions  of  other  States 
throw  light  only  by  way  of  illustration.  We  shall  confine 
ourselves,  however,  to  the  announcement  of  the  conclusions 
reached  with  reference  to  the  very  case  presented,  and  avoid 
elaboration"  as  to  many  matters  which  have  properly  been 
urged  in  argument  and  fully  considered,  but  which  need  not 
be  passed  upon,  in  view  of  the  grounds  on  which  this  opinion 
is  based. 

The  essential  facts  are  that  in  May,  1901,  the  city 
council  of  Oskaloosa,  by  a  "  resolution  of  necessity,'*  ordered 
the  paving  of  a  street  in  front  of  the  premises  of  these  three 
plaintiffs;  making  provision  as  to  the  material  to  be  used, 
and  manner  of  construction,  and  that  the  cost  be  "  assessed 
against  the  abutting  properties,  as  provided  by  law,  except 
the  intersections  of  said  street,  which  shall  be  paid  out  of  the 
improvement  fund."  At  this  time  the  ordinance  regulating 
street  improvements  was  No.  166  of  the  ordinances  of  the 
city  which  had  been  passed  in  1896.  Section  4  thereof  pro- 
vided for  the  levying  of  such  assessments  by  the  front-foot 
nile.     This  method  of  levying  assessments  had,  however,  been 
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in  the  meantime  abrogated  by  statute,  and  another  substi- 
tuted. Acts  Twenty-eighth  General  Assembly,  page  14,  chap- 
ter 29,  It  is  conceded  that  at  that  time  the  assessment  could 
not  be  made  in  accordance  with  section  4  of  Ordinance  No. 
166,  An  assessment  was,  however,  made  on  these  property 
owners  December  3,  1901,  which  subsequently,  on  appeal  to 
the  district  court,  was  set  aside  as  invalid,  because  made  under 
the  front-foot  rule,  and  a  reassessment  was  made  January  21, 
1902,  in  accordance  with  the  statutory  method  of  appprtion- 
ing  the  costs  of  street  improvements,  and  after  the  passage 
of  a  new  ordinance  (No.  223)  on  December  23,  1901,  which 
repealed  section  4  of  Ordinance  No.  166,  and  specifically  au- 
thorized assessments  to  be  made  in  accordance  with  the  statu- 
tory method.  The  district  court  held  the  reassessment  to  be 
invalid,  and  it  is  with  reference  to  this  action  only  tliat  the 
city  is  now  asking  relief  in  this  court. 

The  substantial  contention  for  the  property  owners  is 
that  Ordinance  No.  166  had  become  void  by  reason  of  the 
enactment  of  the  statute  in  effect  annulling  section  4  thereof ; 
that,  without  a  valid  ordinance,  no  steps  could  be  taken  look- 
ing to  an  assessment;  and  that,  as  the  assessment  was  en- 
tirely without  authority  of  law,  no  reassessment  could  be 
made.  For  the  city  it  is  contended,  first,  that  no  ordinance 
was  necessary  to  authorize  the  city  to  act  in  accordance  with 
the  provisions  of  the  statute;  second,  that,  although  section 
4  of  Ordinance  No,  166  had  been  invalidated,  the  remainder 
of  the  ordinance  was  in  force,  and  effectual  to  authorize  tho 
city  to  proceed  in  ordering  an  improvement  to  be  made,  tbr- 
cost  pf  which  could  be  assessed  to  the  property  owners;  and. 
third,  that  whatever  invalidity  or  irregularity  may  have  ex 
isted  in  the  proceedings  prior  to  the  reassessment,  they  wero 
not' such  as  to  prevent  the  city  from  making  a  valid  reassess- 
ment of  the  improvement  to  the  property  owners. 

It  may  be  conceded,  as  a  preliminary  proposition,  that 
if  an  ordinance  was  necessary  to  authorize  the  city  to  order 
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the  improvement  to  be  made,  and  if  Ordinance  No.  166  was 

entirely  invalid  in  all  its  parts  and  for  every 
^'  seSm^t^  purpose,  then  the  whole  proceeding  was  illegal 
ordinances,  ^^^j  without  authority  and  no  valid  reassess- 
ment for  the  improvement  thus  ordered  could  be  made,  and 
that  the  subsequent  passage  of  Ordinance  No.  223,  providing 
a  valid  method  of  assessment,  would  not  sustain  the  prior 
proceedings.  Co7in.  Mxd,  L.  Ins.  Co.  v.  Chicago,  185  IlL 
148  (56  N.  E.  Eep.  1071) ;  East  St.  Louis  v.  AlhrecU,  150 
IlL  506  (37  N.  E.  Eep.  934)  ;  Newman  v.  Emporia,  32  Kan. 
461  (4  Pac.  Eep.  815)  ;  Wnce  v.  Prather,  90  Tex.  Civ.  App. 
80  (35  S.  W.  Rep.  958)  ;  Biuckley  v.  Tacoma,  9  Wash.  269 
(37  Pac.  Rep.  441);  Crawford  v.  Mason,  123  Iowa,  301; 
Allen  V.  Davenport,  107  Iowa,  90. 

If  the  statute  provides  that  the  city  shall  exercise  by 
general  ordinance  the  power  conferred  upon  it,  such  an  ordi- 
nance is  essential  before  the  city  can  act,  and  without  it  the 

proceedings  of  the  city  in  attempting  to  exercise 
when  re.  the  powcr  Conferred  will  be  invalid.  Zelie  i\ 
Webster  City,  94  Iowa,  393 ;  Kepple  v.  KeohiJc, 
61  Iowa,  653  ^  McMarnxs  v.  Homaday,  99  Iowa,  507.  And 
where  the  city  exercises  its  power  under  and  by  virtue  of 
an  ordinance,  the  method  prescribed  by  the  ordinunoe  must 
l)e  pursued.     Burget  v.  Oreen field,  120  Iowa,  432. 

Even  though  the  statute  conferring  power  upon  a  city 
does  not  specifically  direct  that  such  power  shall  be  exer- 
cised   by    means    of    and    in    accordance    with,    a    general 

ordinance,  an  ordinance  may  be  necessary,  if 
the  statute  is  not  specific  as  to  the  methods  to 
be  adopted  in  carrying  out  the  power  granted.  Mtiscatine  v. 
Keokuk  N.  L,  P.  Co.,  45  Iowa,  185;  Eckert  v.  Town  of 
Walnut,  117  Iowa,  620;  People  it.  Village  of  Crotty,  93 
111.  180 ;  Cascaden  p.  Waterloo,  106  Iowa,  673. 

There  is,  perhaps,  some  discrepancy  in  the  authorities 
as  to  whether,  in  this  class  of  cases,  an  ordinance  is  essential, 
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or  whether,  on  the  other  hand,  the  power  may  be  exercised 

by  resolution,  although  this  matter  will  be  found 
to  depend,  no  doubt,  oi?.  the  language  of  flie 
statutes  in  the  different  States.     Under  our  statutory  pro- 
visions, it  may  perhaps  very  properly  be  said  that  the  general 
authority  to  provide  how  a  power  conferred  by  the  L^s- 
lature  shall  be  exercised  should  be  by  ordinance,  rather  than 
by   resolution.     See   Code,   sections   680-684.        SJielhy  v. 
Burlington,  125   Iowa,   343.     But  where  it  is  simply  re- 
quire that  the  council  shall  act  by  vote  or  otherwise,  in  the 
specific  case,  in  accordance  with  a  method  pointed  out  by 
statute  or  by  general  ordinance,  a  resolution  is,  no  doubt, 
sufficient.     Santa  Cruz  Rock  Pcwement  Co,  v.  Heaton,  105 
Cal.  162  (38  Pac.  Eep.  693)  ;  Atchison  Board  of  Education 
v.  De  Kay,  148  U.  S.  591   (13  Sup.  Ct  706,  37  L.  Ed. 
573)  ;  National  Tvbm^orhs  Co.  v.  Chamberlain,  5  Dak.  54 
(37  N.  W.  Kep.  761)  ;  Ashton  v.  EUswoHh,  48  IlL  299. 
on  the  other,  as  to  make  the  cases  relied  upon  controlling. 
But  we  do  not  regard  the  distinction  between  ordinance 
and  resolution  as  material  in  this  case.     If  a  general  ordi- 
nance was  necessary,  and  Ordinance  No.  166  was  invalid, 
then  the  attempt  by  the  city  to  proceed  by  means  of  a  reso- 
lution in  the  particular  case  was  without  authority,  and  the 
proceedings  were  void. 

We  are  of  the  opinion,  however,  thut  no  general  ordi- 
i\ance  was  essential  to  enable  the  city  to  order  the  improve- 
ment, and  take  the  steps  necessary  to  a  valid  assessment. 
5.  Cities:  power  •"■*  Certainly  caunot  be  true  that  where  the  entire 
spciST  assess- P^^^^^^^  is  regulated  by  statute,  and  nothing 
ments.  £g  jg£^  ^^  y^  determined  by  general  ordinance, 

the  city  can  derive  any  greater  authority  from  an  ordinance 
which  simply  re-enacts  the  provisions  of  the  statute.  All 
that  can  be  essential  in  such  a  case  is  that  the  city  take  the 
steps  provided  by  the  statute,  and,  if  these  steps  are  taken 
as  required,  the  assessment  will  certainly  be  valid.     Counsel 
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have  cited  authorities  to  the  prpposition  whicsh  they  claim  to 
be  analogous,  that  a  constitutional  provision  is  not  self-exe- 
cuting, and  is  of  no  force  as  conferring  authority  until  it 
is  put  into  effect  by  suitable  statutory  enactirients.  We  need 
not  discuss  these  cases,  for  the  analogy,  if  any,  is  -with  the 
class  of  cases  where  the  statute  confers  upon  the  city  general 
authority,  but  leaves  the  method  of  procedure  to  be  deter- 
mined by  ordinance.  It  caif  hardly  be  said  that  a  consti- 
tutional provision  —  even  one  conferring  power  —  cannot 
possibly  take  effect,  no  matter  how  specific  it  may  be,  until 
statutes  have  been  enacted  for  the  exercise  of  the  power  thus 
granted.  But  there  is  no  such  analogy  between  a  constitu- 
tional provision  and  the  powers  to  be  exercised  thereunder, 
on  the  one  hand,  and  a  statute  conferring  power  upon  a  city, 
on  the  other,  as  to  make  the  cases  relied  upon  controlling. 
The  full  and  plenary  power  of  the  Legislature  to  confer  au- 
thority upon  a  municipal  corporation,  and  to  direct  the 
method  of  its  exercise,  cannot  be  questioned ;  and  if  we  find 
that  the  Legislature  has  conferred  upon  cities  such  as  the 
defendant  the  power  to  order  street  improvements  to  be 
made,  and  to  proceed  in  a  prescribed  method  in  making  the 
improvements,  assessing  the  cost  upon  abutting  property  own- 
ers, then  there  can  be  no  question,  in  our  judgment,  that  if 
the  defendant  pursued  the  method  prescribed,  and  took  the 
steps  required,  the  assessments  are  valid.  We  turn,  then,  to 
the  statutory  provisions  relating  to  street  improvements  and 
special  assessments  therefor,  to  ascertain  whether  there  are 
such  specific  provisions  taking  effect  without  further  action 
in  the  way  of  general  regulation  by  the  city,  and  whether 
the  city  has  taken  the  essential  steps  to  support  an  assess- 
ment under  such  provisions. 

It  may  be  conceded  that,  under  the  general  statutory 
authority  conferred  upon  cities  in  the  Code  of  1873,  no  pro- 
ceeding for  the  making  of  street  improvements*  and  levying 
assessments  upon  abutting  property  could  be  instituted,  ex- 
cept in  pursuance  of  some  general  ordinance  prescribing  the 
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method  of  procedure  to  be  followed.  But,  between  the  enact* 
ment  of  the  Code  of  1873  and  the  general  revision  of  the 
statutes  of  the  State,  made  in  the  enactment  of  the  Code  of 
1897,  many  statutes  were  passed,  prescribing  specifically  tbe 
method  to  be  pursued  in  exercising  these  powers.  And  when 
the  Legislature  recodified  the  law  relating  to  municipal  cor- 
porations in  the  Code  of  1897,  it  retained  many  of  the  general 
provisions  of  the  Code  of  1873,  but  embodied  in  separate 
chapters  of  title  5,  relating  to  ^*  City  and  Town  Government,'' 
much  of  the  specific  legislation  which  had  already  been 
adopted.  Chapter  7  of  that  title  contains  these  specific  pro- 
visions, the  heading  of  the  chapter  indicating  that  it  relates 
to  "  Street  Improvements,  Sewers,  and  Special  Assessments." 
And  here  it  may  be  said,  in  order  to  answer  an  argu- 
ment elaborated  by  counsel,  that  while  a  general  codification 
and  re-enactment  of  the  law  does  not  indicate  any  legislative 

purpose  to  change  the  law,  and  the  decisions 

6.  Codification:        i    ^.  ,         ^    ^    ^  •   •  •        i       • 

statutory        relating  to  statutory  provisions  previously  m 

construction.      «  ,  •n    ^      i  •!  i  .      it         • 

force  are  still  to  be  considered  as  controlling  m 
the  interpretation  of  the  same  provisions  found  in  the  codifi- 
cation thereof,  nevertheless,  if  the  plain  intention  of  the 
Legislature  is  to  radically  change  or  materially  add  to  the 
previous  statutory  provisions,  the  decisions  of  the  courts  as 
to  prior  statutes  ought  not  to  be  regarded  as  binding  in  the 
interpretation  of  such  provisions  as  are  new  or  fundamentally 
changed.  To  illustrate  this  view,  we  may  compare  the  pro- 
visions of  Code,  section  751,  which  gives  cities  the  general 
power  to  *'  establish,  lay  off,  open,  widen,  straighten,  nar- 
row, vacate,  extend,  improve  and  repair  streets,"  etc.,  which 
is  substantially  retained  from  the  Code  of  1873,  with  the 
specific  provisions  of  chapter  7,  based  on  legislation  adopted 
subsequently  to  the  Code  of  1873,  amplifying  the  general 
power  to  improve  streets,  and  providing  how  the  improve- 
ment shall  be  made,  for  the  purpose  of  assessing  the  cost  on 
abutting  property.  Undoubtedly,  any  power  attempted  to  be 
exercised  with  reference  to  street  improvements  under  Code, 
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section  751,  must  be  exercised  by  means  of  a  general  ordi- 
nance, for  neither  that  section,  nor  the  sections  following  it 
in  the  same  chapter,  make  any  provision  as  to  the  method  of 
exercising  the  power.  But  so  far  as  the  power  is  conferred 
by  chapter  7,  the  method  is  specifically  prescribed. 

Considering  in  greater  detail  the  provisions  of  chapter 
7,  we  find  that  in  section  792  cities  are  given  power  to  im- 
prove any  street,  and  to  assess  the  cost  on  abutting  property, 
'^  as  provided  in  this  chapter."  By  section  793  it  is  required 
that  the  construction  of  such  an  improvement  shall  not  be 
ordered  made,  except  by  a  three-fourths  vote  of  all  the  mem- 
bers of  the  council,  unless  petitioned  for  by  the  owners  of 
the  majority  of  the  linear'  front  feet  of  the  abutting  prop- 
erty. By  section  810  a  proposed  resolution  declaring  the 
necessity  or  advisability  of  the  improvement,  the  kind  of  ma- 
terial proposed  to  be  used,  and  the  method  of  construction,  is 
required,  with  notice,  etc.  And  by  section  811  the  council 
is  authorized  by  ordinance  or  resolution  to  order  the  mak- 
ing of  the  improvement  proposed  in  the  preliminary  reso- 
lution. Subsequent  sections  provide  specifically  as  to  the 
contract  for  the  improvement,  bids,  contractors'  bonds,  and 
the  lien  of  the  proposed  assessment.  In  section  818  it  is 
provided  that  the  cost  of  making  any  street  improvement 
**  authorized  in  this  chapter,"  except  so  far  as  the  same  in- 
volves the  expense  of  improvement  at  street  intersections,  and 
the  cost  which  may  be  assessed  to  street  railways,  "  shall  be 
assessed  as  a  special  tax  against  the  property  abutting  "  on 
tlie  streets  improved.  And  by  sections  820-825  specific  pro- 
vision is  made  as  to  how  the  cost  is  to  be  ascertained,  and  the 
assessments  to  abutting  property  owners  made.  We  cannot 
discover  that  anything  is  left  to  be  provided  for  by  general 
ordinance,  nor  that  Ordinance  No.  166  of  defendant  city 
contains  any  essential  provisions  not  found  in  the  Code. 
We  therefore  reach  the  conclusion  that  it  is  immaterial 
whether  that  entire  ordinance  was  rendered  invalid  by  the 
statutory  abrogation  of  section  4  thereof,  or  whether  it  re- 
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mained  in  full  force,  save  so  far  as  it  was  inconsistent  with 
the  provisions  of  the  Code ;  nor  do  we  find  that  the  new  ordi- 
nance (Xo.  223)  enacted  after  the  improvement  was  ordered 
and  constructed,  but  prior  to  the  reassessment  of  the  cost 
of  the  improvement  to  the  property  owners,  contains  any 
essential  provisions  not  already  in  force  in  the  defendant  city 
as  a  part  of  the  general  law.  Had  the  city  proceeded  in 
accordance  wfth  the  general  law  to  make  the  assessment  for 
the  costs  of  the  improvement  ordered  in  the  resolution  of 
necessity  already  referred  to,  such  assessment  would,  in  our 
judgment,  have  been  valid. 

But  as  it  is  conceded  that  the  assessment  first  made  was 
invalid,  because  made  under  section  4  of  Ordinance  No.  166, 
we  reach  the  question  whether  the  city  had  authority  to 
7.  Reassess-        feassoss  the  costs  to  property  owners  under  Code, 
^ENTs.  section  836,  which  provides  that,  **  when  by  rea- 

son of  nonconformity  to  any  law  or  ordinance,  or  by  reason 
of  any  omissiouj^^  informality  or  irregularity,  any  special  tax 
or  assessment  hereafter  levied  is  invalid  or  is  adjudged  ille- 
gal *  *  *  the  council  shall  have  the  power  to  correct 
the  same  by  resolution  or  ordinance,  and  may  reassess  or  levy 
the  same  *  *  *  with  the  same  force  and  effect  as  if 
done  at  the  proper  time,  in  the  proper  amount,  and  in  the 
manner  provided  by  law  or  by  the  resolution  or  ordinance 
relating  thereto."  This  section  has  been  held  valid  and  ap- 
plicable where  the  kind  of  material  to  be  used  was  not  deter- 
mined in  advance.  Tultle  v.  Polk/  84  Iowa,  12,  and  92  Iowa, 
433.  And  in  several  cases  it  has  been  said  that  irregularities 
and  defects  in  the  proceedings  might  be  thus  cured.  Clinton 
V.  Walliker,  98  Iowa,  655 ;  Windsor  v.  Des  Moines,  101  Iowa, 
343 ;  Ottumtva  Brick  &  Const.  Co,  v.  Ainley,  109  Iowa,  386 ; 
Oill  V.  Patton,  118  Iowa,  88.  And  see  Freeport  Street  i?. 
Co.  V.  Freeport,  151  111.  451  (38  N.  E.  Rep.  137) ;  Balii 
more  v.  Vlman,  79  Md.  469  (30  Atl.  Rep.  43). 

The  conclusion  alreadv  indicated  as  to  the  validitv  of 

the  steps  taken  by  the  defendant  city,  without  regard  to 
Vol.  126  Ta. — 44 
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whether  the  existing  general  ordinance  was  in  force,  leaves 
no  difficulty  in  the  way  of  sustaining  the  reassessment.  So 
far  as  is  pointed  out,  the  only  obstacle  to  the  enforcement  of 
the  first  assessment  was  that  it  had  been  "  adjudged  illegal 
within  the  language  of  section  836,  because  made  by  the 
front-foot  rule;  and,  without  inquiring  into  the  correctness 
(^f  the  decision  as  to  its  illegality,  we  find  that  a  leg^l  assesfe- 
nient  might  have  been  made,  and  therefore  the  reassessment 
was  authorized. 

The  cases  relied  on  by  counsel  for  appellee  are  those 
in  which  some  essential  authority  or  step  in  the  proceedings 
was  wanting,  as  in  ZaUsky  v.  Cedar  Rapids,  118  Iowa,  714, 
and  Allen  v.  Davenport  (C.  C.  A.)  132  Fed.  208.  The  view 
which  we  have  taken  with  reference  to  the  existence  of  the 
authority  on  the  part  of  the  city  to  order  the  improvement, 
and  the  taking  of  .the  essential  steps  to  authorize  an  assess- 
ment, renders  it  unnecessary  to  discuss  these  and  other  cases 
which  are  relied  upon  by  counsel.  They  do  Bot  call  attention 
to  any  omission  of  the  essential  steps  which  the  statute  pro- 
vides for,  and  the  record  shows,  directly  or  by  implication, 
all  that  is  required  for  a  valid  assessment*  We  can  presume 
that  there  was  ample  notice  of  the  reassessment,  for  it  ap- 
pears from  the  records  of  the  council  that  a  resolution  for  a 
reassessment  was  passed  January  6,  1902;  that  objection  to 
the  reassessment  on  the  part  of  the  plaintiffs  in  these  cases 
was  made  to  the  council  on  the  31st  of  the  same  month ;  and 
that  thereupon  the  council  passed  a  resolution  making  the  re- 
assessment 

We  reach  the  conclusion  that  the  reassessments  were 
valid,  and  that  the  decrees  of  the  lower  court  in  favor  of 
plaintiffs  were  erroneous.     They  are  therefore  reversed. 
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LoRENE  C.  Diver,  Appellant,  v.  Keokuk  Savings  Bank,  127  472 

City  of  Keokuk,  Keokuk  Construction  Co.,  E.  P.  128  j^ 

McManus,  and  George  S.  Tucker,  Appellees.  i2>    im 

'  ^        ^^  138        85 

Special  assessments:    notice:    repeal  of  statxttes.    The  repeal  of 

1  a  statute  by  implication  is  not  favored  in  law,  and  where  two 
statutes  covering  in  whole  or  in  part  the  same  subject  are  not 
absolutely  irreconcilable  and  a  purpose  of  repeal  is  not  clearly 
expressed  or  indicated,  effect  if  possible  will  be  given  to  both. 
Under  this  rule,  Code,  section  971,  relative  to  notices  in  cases 
of  special  assessments  is  not  repealed  and  section  823  substi- 
tuted therefor  by  chapter  29,  Acts  Twenty-eighth  General  As- 
sembly,  but  the  former  is  applicable  to  cities  under  special 
charter,  and  the  latter  to  cities  organized  under  the  general 
law. 

« 

Validity  of  municipal  improvement  contracts.    The  provisions  of  a 

2  paving  contract  requiring  the  contractor  to  pay  all  damage 
arising  from  the  work;  to  leave  all  permanent  streets,  walks 
and  alleys  in  as  good  condition  as  when  found;  to  indemnify 
the  city  against  claims  arising  from  injury  to  person  or  prop- 
erty on  account  of  the  work;  to  pay  all  injury  to  water,  gas 
and  sewer  pipes;  and  to  keep  the  pavement  in  repair  for  one 
year,  do  not  invalidate  the  contract. 

Same.    The    provisions    of   a    paving    contract   limiting   the    con- 

3  tractor's  right  in  the  employment  of  help  and  purchase  of 
material  are  invalid,  but  a  property  owner  who  made  no  ob- 
jection to  the  same  until  after  the  work  was  done  and  the 
benefit  accrued  cannot  complain  thereof,  where  it  affirmatively 
appears  that  the  cost  of  the  work  was  not  thereby  increased. 

Paving    contract:    vaudity:    interest    of    councilman.    After    a 

4  municipal  improvement  has  been  made  and  accepted  by  the 
city,  a  taxpayer,  in  the  absence  of  actual  fraud,  cannot  resist 
payment  therefor  because  of  a  violation  of  Code,  section  943, 
prohibiting  a  member  of  the  council  from  being  interested  in 
any  contract  for  such  work. 

Appeal  from  Des  Moines  District  Court. —  Hon*.  James  D. 

Smythe,  Judga 

Tuesday,  February  14,  1906. 
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Action  in  equity  to  enjoin  and  restrain  the  collection 
of  certain  assessment  certificates  issued  by  the  defendant  city 
for  certain  '  street  improvements  adjacent  to  plaintiff's 
property.  The  trial  court  dismissed  the  petition,  and  plain- 
tiff appeals. —  Affirmed, 

F.  M.  Baliinger  and  Willimn  Timbenncm^  for  appellant 
H.  R,  Collins  and  Hughes  &  Sawyer,  for  appellees. 

Deemer,  J. —  Plaintiff  is  the  owner  of  certain  property 
in  the  city  of  Keokuk.  In  September  of  the  year  1902  a 
resolution  was  introduced  before  the  city  council  of  that  city 
for  the  paving  and  curbing  of  a  street  and  alley  in  front  of, 
and  abutting  on,  plaintiff's  property.  On  October  6th  of  the 
same  year  this  resolution  was  passed  by  a  vote  of  nine  to 
three;  defendant  Tucker,  who  was  an  alderman,  voting  in 
the  affirmative.  The  city  engineer  was  thereupon  directed 
to  prepare  and  file  a  plat  and  estimate  of  the  cost  of  the 
improvement,  and  the  city  clerk  was  ordered  to  publish  notice 
of  the  intention  of  the  city  council  to  make  the  improvement* 
The  engineer  filed  his  plat,  and  estimated  the  cost  of  the 
improvement  of  the  alley  to  be  $1,080,  and  of  the  street  to 
be  $7,050.  The  notice  of  intention  was  duly  published  as 
required  by  section  965  of  the  Code.  On  November  3d  a 
resolution  ordering  the  paving,  etc.,  and  directing  the  en- 
gineer to  advertise  for  bids,  was  passed  by  a  vote  of  ten 
to  two ;  Tucker  also  voting  in  favor  thereof.  Notice  to  con- 
tractors  for  bids  was  duly  published,  and,  pursuant  thereto, 
two  bids  were  filed  —  one  by  Cameron  &  McManus,  aggregate 
ing  $8,603,  and  the  other  by  the  Keokuk  Construction  Com- 
pany, a  partnership  composed  of  McManus  and  defendant 
Tucker,  aggregating  $Y,53Y.  The  bid  of  the  Keokuk  Con- 
struction Company,  being  the  lowest,  was  accepted,  and  by 
resolution  the  contract  was  awarded  to  it  The  vote  on  this 
resolution    was   unanimous;    Tucker   not    voting,    however. 
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Work  was  commenced  in  March,  1903.  The  city  employed 
an  inspector,  who  supervised  the  work,  and  the  improvement 
was  completed,  and  accepted  by  the  city,  within  the  time 
provided  for  by  the  contract.  A  resolution  was  thereupon 
passed  for  the  assessment  of  the  cost  thereof  against  the 
property  abutting  thereon,  and  the  city  clerk  was  directed 
to  give  notice  thereof  as  required  by  law.  The  vote  on  this 
was  unanimous,  Tucker  voting  therefor.  Notice  of  the  pro- 
posed assessment  was  duly  published  as  required  by  section 
971  of  the  Code.  No  objections  having  been  filed  to  the  pro- 
posed assessments,  they  were  confirmed  by  unanimous  vote  of 
the  council  on  the  6tli  day  of  July,  1903;  Tucker  voting 
therefor.  Certificates  were  thereupon  issued  to  the  construc- 
tion company,  which  in  turn,  assigned  those  against  plaintiff's 
property  to  the  Keokuk  Savings  Bank.  The  total  of  the 
assessments  against  plaintiff's  property  was  $367.86.  Plain- 
tiff and  her  husband,  who  was  her  agent,  knew  that  the 
improvement  was  being  made  by  the  city,  had  constructive 
notice  of  all  that  the  published  notices  imparted,  and,  we  are 
satisfied  from  the  evidence,  knew  that  it  was  proposed  to 
assess  the  cost  thereof  against  her  property  from  the  begin- 
ning. Neither  she  nor  her  husband  made  any  objections 
thereto  until  about  the  time  this  suit  was  commenced,  which 
was  in  August  of  the  year  1903. 

The  plans  and  specifications  for  the  improvement^  as 
wall  as  the  contract  itself,  required  the  contractor  to  sustain 
all  loss  or  damage  arising  out  of  the  nature  of  the  work  to  be 
done,  and  required  him  to  keep  the  pavement  in  repair  for  the 
period  of  one  year,  to  keep  and  employ  on  the  work  only 
citizens  and  residents  of  the  city  of  Keokuk,  and  to  purchase 
all  materials  of  Keokuk  manufacturers  or  Keokuk  merchants, 
so  far  as  practicable.  He  was  also  required  to  leave  in  as 
good  condition  as  when  found  all  pavements,  sidewalks,  and 
improvements  along  the  line  of  the  street  to  be  paved. 

Plaintiff  contends  that  the  entire  proceedings  were  ir- 
regular, void,  and  of  no  effect,  in  that,  first,  the  city  did  not 
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give  the  notice  required  by  section  823  of  the  Code ;  second, 
the  contract  is  void  because  of  the  special  provisions  therein 
to  which  we  have  just  called  attention ;  and,  third,  the  origi- 
nal resolution  and  all  proceedings  thereunder  are  void  be- 
cause of  the  conduct  and  vote  of  Alderman  Tucker,  who  was 
one  of  the  partners  in  the  construction  company  to  which  the 
contract  was  let,  and  was  directly  interested  in  the  work  to 
be  performed. 

There  is  some  contention  between  counsel  as  to  the 
right  of  plaintiff  to  bring  an  action  to  enjoin  the  collection 
of  these  assessment  certificates;  but  we  take  it  that  if  the 
proceedings  were  wholly  void,  for  want  of  notice  or  for  any 
other  reason,  and  not  simply  irregular,  the  action  will  lie. 
Oallaher  v.  Garland,  126  Iowa,  206. 

I.  The  first  proposition  presented  is  the  sufficiency  of 
the  notices  given  by  the  city.  Keokuk  is  acting  under  a  spe- 
cial charter,  and  it  is  admitted  that  it  religiously  followed  the 
1.  Special  as-     provisious  of  sectious  965  to  979,  iuclusivc,  of 
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notice;  re-  the  Codc,  which  proviQC  a  complete  scheme 
utcs.  °  *** '  for  street  improvements  in  such  cities.  It  gave 
all  the  notices  therein  required,  and  no  fault  is  found  with 
its  procedure  thereunder,  save  that  plaintiff  contends  that 
section  971  was  either  expressly  or  impliedly  repealed  by 
chapter  29,  page  14,  Acts  Twenty-eighth  General  Assembly, 
and  that  section  823  of  the  Code  was  the  only  one  in  exist- 
ence relating  to  notice  after  the  filing  of  the  plat  and  schedule 
for  the  reassessment     Section  971  reads  as  follows : 

After  filing  the  plat  and  schedule  referred  to  in  section 
820,  chapter  7,  of  this  title,  the  council  shall  direct  the  clerk 
or  recorder  to  give  ten  days'  notice  by  publishing  same  three 
times  in  a  newspaper  published  in  said  city,  that  such  plat 
and  schedule  are  on  file  in  the  office  of  the  clerk,  fixing  a 
time  within  which  all  objections  thereto  or  to  the  prior  pro- 
ceedings must  be  made  in  writing,  and  the  council  havinj? 
heard  the  objections  and  made  the  necessary  corrections  shall 
levy  the  special  assessments  as  shown  in  such  plat  and 
schedule. 
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Section  823  reads  in  this  wise : 

After  filing  the  plat  and  schedule,  the  council  shall  give 
notice  by  two  publications  in  each  of  two  newspapers  pub- 
lished in  the  city  if  there  be  that  number,  otherwise  in  one, 
and  by  hand  bills  posted  in  conspicuous  places  along  the  line 
of  such  street  improvement  or  sewer.  That  said  plat  or 
schedule  are  on  file  in  the  office  of  the  clerk,  and  that  within 
twenty  (20)  days  after  the  first  publication  of  all  objections 
thereto,  or  to  tiie  prior  proceedings,  on  account  of  errors, 
irregularities  or  inequalities,  must  be  made  in  writing  and 
fil^d  with  the  clerk ;  and  the  council  having  heard  such  ob- 
jections and  made  the  necessary  corrections,  shall  then  make 
.the  special  assessment  as  shown  in  said  plat  and  schedule 
as  corrected  and  approved. 

This  latter  section,  when  originally  adopted,  was  not 
intended  to  apply  to  special  charter  cities,  but  only  to  those 
acting  under  the  general  incorporation  law.  But  the 
Twenty-Eighth  General  Assembly  passed  an  act  (page  14, 
chapter  29)  relating  to  the  leyy  and  collection  of  special  as- 
sessments, which  it  is  claimed  repealed  section  971,  and 
substituted  823  in  place  thereof.  If  this  be  true,  it  follows 
that  the  city  did  not  comply  with  the  law,  and  perhaps  had 
no  jurisdiction  to  make  the  assessment.  This  chapter  29 
was  evidently  passed  to  meet  the  decision  of  the  United 
States  Supreme  Court  in  Norwood  v.  Baker,  19  Sup.  Ct  187 
(43  L.  Ed.  443)  and  provides  for  assessments  according  to 
benefits,  and  that  they  shall  at  no  time  exceed  twenty-five 
per  cent,  of  the  actual  value  of  the  property  assessed.  It 
also  provides  for  the  payment  of  the  deficiency,  if  any  there 
shall  be,  out  of  the  general  funds  of  the  city.  Further  pro- 
vision is  made  for  the  payment  in  like  manner  of  the  cost 
of  an  improvement  in  front  of  property  against  which  no 
special  assessment  can  be  made.  Section  3  of  the  act  pro- 
.  ^ddes  that,  so  far  as  applicable,  section  823  of  the  Code,  and 
other  sections  (naming  them),  should  govern  special  assess- 
ments  in   all   cities,   including  those   acting  under   special 
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charters,  "  unless  otherwise  specially  provided."  It  also  pro- 
vided that  upon  appeal  the  court  should  determine  the  ques- 
tion of  benefits  to  the  property  assessed. 

There  was  no  express  repeal  of  any  section  of  the  Code, 
and,  if  there  be  a  repeal,  it  must  be  held  to  result  from* 
implication.  Such  repeals  are  not  favored  in  law ;  and  when 
two  statutes  cover,  in  whole  or  in  part,  the  same  matter,  and 
are  not  absolutely  irreconcilable,  no  purpose  of  repeal  being 
clearly  expressed  or  indicated,  it  is  the  duty  of  a  court,  if 
possible,  to  give  effect  to  both.  It  will  not  be  presumed  that 
the  L^slature  intended  a  repeal  of  a  prior  statute  by  a  later 
one  on  the  same  subject,  unless  the  last  statute  is  so  broad  in 
its  terms,  and  so  clear  and  explicit  in  its  words,  as  to  show 
that  it  was  intended  to  cover  the  whole  subject,  and  there- 
fore to  displace  the  prior  statute.  Casey  v.  Homed,  5  Iowa, 
1 ;  Sherman  v.  Des  Moines,  100  Iowa,  88 ;  Cole  v.  Supervi- 
sors, 11  Iowa,  552;  State  v.  Shaw,  28  Iowa,  67;  Lambe  v. 
McCormich,  116  Iowa,  169;  Phillips  v.  City,  63  Iowa,  578; 
Arnold  v.  City,  85  Iowa,  441.^  Prior  to  the  enactment  of 
this  cliapter,  there  were  two  complete  schemes  for  the  im- 
provement of  public  streets  and  alleys  —  one  for  cities  act- 
ing under  the  general  incorporation  laws,  and  the  other 
for  cities  acting  under  special  charters.  The  act  referred 
to  is  by  its  terms  made'  applicable  to  special  charter  cities, 
and  doubtless  section  823  might  have  been  made  appli- 
cable thereto.  Indeed,  we  should  be  inclined  to  hold  that  it 
was,  but  for  this  significant  expression  found  in  section  3  of 
the  act:  "Unless  otherwise  specially  provided."  We  are 
not  justified  in  reading  these  words  out  of  the  statute,  and 
must  give  them  significance,  if  it  is  possible  to  do  so  on  any 
reasonable  and  consistent  theory.  There  is,  as  it  seems  to 
us,  a  perfectly  reasonable  and  plausible  explanation  thereof. 
As  already  observed,  there  were  two  complete  schemes  for 
street  improvements  like  that  in  question,  and  two  only ;  one 
relating  to  cities  in  general,  and  the  other  to  special  charter 
cities.     In  one,  section  823,  relating  to  notice,  was  found; 
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and  in  the  other,  section  971,  relating  to  the  same  subject. 
Section  3,  page  15,  chapter  29,  Acts  Twenty-Eighth  General 
Assembly,  provides  in  effect,  that  section  823  shall  not  apply 
when  the  matter  covered  thereby  is  otherwise  specially  pro- 
vided for.  This  last  clause  could  only  have  reference  to  the 
notice  provided  in  such  cases  for  special  charter  cities.  In 
those  cities  notice  after  the  filing  of  the  plat  and  schedule 
was  specially  provided  for  in  section  971.  So  that  section 
.  823  does  not  apply.  This  holding  gives  effect  to  every  word 
in  either  of  the  statutes,  and  has  the  merit  of  avoiding  a 
repeal  by  implication,  which,  as  we  have  already  seen,  should 
be  avoided.  Section  823  then  relates  to  notice  in  cities  act- 
ing under  liie  general  law,  and  section  971  to  those  acting 
under  special  charters. 

Claim  is  made  that^  if  this  be  true^  there  was  no  need 
for  section  .3  of  chapter  29.  This  same  argument  would  also 
apply  to  die  other  sections  named.  We  apprehend  that  the 
section  found  its  way  into  the  act  by  reason  of  a  desire  on  the 
part  of  the  Legislature  to  avoid  trenching  upon  the  general 
scheme  of  public  improvement  in  its  effort  to  provide  for 
assessment  according  to  benefits,  instead  of  by  the  front-foot 
rule,  to  meet  the  apparent  holding  of  the  Supreme  Court  of 
the  United  States  in  the  Norwood  Case,  suprcu  Like  many 
other  sections  found  in  our  laws,  it  was  introduced  as  a 
safety  clause,  and  not  for  the  purpose  of  changing  existing 
laws  any  further  than  was  necessary  to  accomplish  the  object 
then  in  hand.  But  in  so  doing  the  Legislature  in  this  in- 
stance also  clearly  evinced  an  intent  not  to  disturb  other 
special  provisions  relating  to  the  same  subject.  This  it  did 
by  the  use  of  the  words  already  referred  to.  Remembering 
that  all  legislation  with  reference  to  special  charter  cities 
is,  in  a  sense,  special,  and  applicable  to  them  alone,  we  think 
we  can  see  a  reason  for  the  introduction  of  the  exception. 
This  18  the  only  possible  occasion  for  the  use  of  the  language 
so  many  times  quoted,  and,  remembering  our  duty  in  the 
premises,  we  must  hold,  as  already  indicated,  that  section 
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971  has  not  been  repealed,  and  that  the  notice  given  in  this 
ease  of  the  proposed  assessment  was  sufficient 

11.  Coming  now  to  the  next  point,  the  alleged  in- 
validity of  the  contract  by  reason  of  some  of  its  provisions, 
we  have  a  different  inquiry  —  one  based  on  an  entirely  dis- 
2.  Validity  op  tinct  premise.  Thcsc  objections  go  to  the  va- 
iVpRovyii^NT  lidity  or  legality  of  the  contract  The  first,  to 
CONTRACTS,  ^.j^^^  p^^^  ^£  ^^  coutract  requiring  the  contrac- 
tor to  meet  all  loss  or  damage  arising  out  of  the  nature  of 
the  work  done,  and  to  repair  or  replace,  and  leave  in  as 
good  a  condition  as  when  found,  all  permanent  sidewalks, 
streets;  alleys,  etc.,  is  entirely  without  merits  These  sim- 
ply imposed  a  duty  already  implied  as  of  law,  and  added 
nothing  to  the  contractor's  obligations.  There  are  also  two 
other  provisions  of  the  same  general  character,  which  should 
be  treated  in  the  same  way.  One  was  for  indemnity  to 
the  city  from  all  suits  or  claims  growing  out  of  injury  or 
damage  to  person  or  property  by  reason  of  the  work  to  be 
done,  and  the  other  obligating  the  contractor  to  pay  for 
all  injuries  done  to  water,  gas,  or  sewer  pipes.  The  other  ob- 
jections  have  already  been  disposed  of  by  prior  decisions  of 
this  court  Thus  in  Osbnm  v.  Lyons,  104  Iowa,  160,  and 
Allen  V.  Dcuvenport,  107  Iowa,  90,  we  held  that  a  stipulation 
requiring  the  contractor  to  keep  the  pavement  in  repair  for 
the  space  of  one  year  did  not  invalidate  the  contract  It  was 
there  treated  as  in  the  nature  of  a  guaranty  or  warranty  of 
the  quality  of  work.  There  are  cases  holding  to  a  contrary 
doctrine,  but'  we  are  satisfied  with  our  rule,  and  are  not  in- 
clined to  depart  from  it  now.  Appellant  attempts  to  distin- 
guish these  cases,  but,  in  our  judgment,  they  are  not  distin- 
guishable. The  repairs  contemplated  were  evidently  those 
caused  either  by  defective  workmanship  or  material.  A 
pavement  which  needed  repair  in  one  year  would  surely  be 
defective.  See,  also,  on  this  point,  and  as  sustaining  our 
rule,  Cole  v.  People,  161  111.  16  (43  N.  E.  607) ;  Robertson 
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V.  Omaha,  55  Neb.  718  (76  N.  W.  442,  44  L.  E.  A.  534) ; 
Latham  v.  Wilmetie,  168  111.  153  (48  K  E.  311). 

The  provisions  as  to  -what  laborers  should  be  hired,  and 
as  to  where  material  should  be  purchased,  were,  no  doubt, 
invalid.     But  the  evidence  aflSrmatively  shows  that  they  did 

not  in  any  manner  increase  the  cost  price  of 

S.  Samb. 

the  work.  This  being  true,  the  plaintiff  hav- 
ing made  no  objection  to  the  contract  until  after  the  work 
was  done,  she  is  in  no  position,  after  having  received  the 
benefits  of  the  contract,  to  object  thereto.  E.  &  W.  Oo,  v. 
Jasper  Co.,  llT  Iowa,  369;  Chadwick  v.  Kelly,  187  U.  S. 
540  (23  Sup.  Ct.  175,  47  L.  Ed.  293)  ;  Treat  v.  People,  195 
111.  196  (62  K  E.  891).  There  are  other  reasons  why 
these  objections  should  not  be  allowed  to  prevail.  At  most, 
they  made  the  contract  voidable,  and  not  void.  Plaintiff 
did  not  appear,  in  response  to  the  notices,  to  file  objections 
either  to  the  proposed  improvement,  the  contract  there- 
for, or  to  the  assessment.  Having  failed  to  do  so,  as  she 
might  have  done,  under  the  statute,  die  cannot  now  be  heard 
to  complain.  In  most  if  not  all  of  the  cases  relied  upon  by 
appellant,  objections  were  lodged  at  a  proper  time  —  while 
tne  contract  was  executory,  and  before  any  benefits  had  ac- 
crued thereunder,  or  any  expenditures  made.  As  the  contract 
was,  at  most,  merely  voidable,  plaintiff  was  bound  to  make  her 
objections  at  a  proper  time,  and  she  could  not  wait  until  after 
the  work  was  done,  and  then  come  into  a  court  of  equity  and 
attempt  to  avoid  payment  for  the  same.  This  is  fundamen- 
tal doctrine,  sustained  by  the  following  among  other  cases : 
Minneapolis,  etc.,  v.  Lindquist,  119  Iowa,  144;  Ferguson  v. 
Board,  119  Iowa,  338;  Johnson  v.  Kessler,  76  Iowa,  411; 
Cravyford  v.  Polk  Co.,  112  Iowa,  118 ;  Marion  Co.  v.  Marion, 
121  Iowa,  306.  Appellant  says  that  she  did  not  know  the  city 
proposed  to  assess  the  cost  of  the  work,  or  any  part  thereof, 
against  her  property,  but  this  claim  is  distinctively  negatived 
by  the  testimony. 

III.     Section  943  of  the  Code  provides  that  no  member 
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of  the  city  council  shall  be  interested,  directly  or  indirectly, 
in  any  contract  for  work  or  services  to  be  performed  by  the 
4.  Paving  con-     Corporation.     No    specific    penalties    are    pro- 
ity;  interest     vidcd  for  violation  of  this  section,  nor  is  it  de- 
man,  clared  what  effect  such  violation  shall  have  upon 
the  prohibited  contracts.     It  is  clearly  shown  that  Tucker 
was  a  member  of  the  coimcil  wh^n  this  work  was  ordered, 
and  when  it  was  done.     All  the  propositions,  however,  were 
carried  by  the  necessary  vote  after  rejecting  the  one  cast  by 
Tucker,  so  that  the  proceedings  themselves  were  not  affected 
by  his  vote.     It  is  the  contract  alone  which  is  affected  by  the 
section  referred  to.     Tucker  was  directly  interested  in  the 
work  to  be  done,  through  his  oonuection  with  the  Keokuk 
Construction  Company.     There  is  some  claim  here  of  actual 
fraud  in  the  organization  of  this  company ;  that  is  to  say,  it 
is  contended  that  this  name  was  taken  by  the  firm  of  which 
he  was  a  member  for  the  purpose  of  concealing  his  interest 
in  the  transaction,  but  this  is  not  borne  out  by  the  evidence. 
There  was  no  actual  fraud  in  the  transaction.     What  was 
done  in  this  connection  may  readily  be  accounted  for,  in  the 
light  of  the  testimony,  on  the  theory  of  honesty  of  purpose, 
and  we  are  not  justified  in  such  cases  in  inferring  fraud.     So 
that  we  have  the  simple  question,  what  effect  shall  be  given 
this  section,  in  its  l»eariiig  upon  the  contract?    Many  deci- 
sions have  been  announced  on  somewhat  similar  prohibitions, 
which  we  shall  not  undertake  to  review.     Suffice  it  to  say 
that  decisions  under  statutes  expressly  making  such  contracts 
void  may  readily  be  distinguished  from  those  which  we  shall 
cite.     We  shall  assume  that  the  construction  company  could 
not  have  brought  suit  on  its  contract  against  the  city  while 
the  same  remained  executory  in  character.     And  we  may 
also  concede  that  any  one  interested  might  during  this  time 
have  challenged  the  contract  in  proper  and  timely  proceed- 
ings for  that  purpose.     But  the  question  here  presented  is 
much  broader  than  this.     It  is  this :    May  a  taxpayer,  after 
the  work  has  lx>en  performed,  and  accepted  by  the  city — • 
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there  being  no  actual  fraud  shown  —  successfully  resist  pay- 
ment therefor  because  of  a  violation  of  section  943  of  the 
Code?  That  question  was  decided  adversely  to  appellant 
in  Kagy  v.  Independent.  Dist.,  117  Iowa,  694,  where  the 
cases  from  other  jurisdictions  are  examined  and  conmiented 
upon.  See,  also,  to  the  same  point,  Roberts  v.  Bank,  8  N.  D. 
504  (79  K' W.  Eep.  1049)  ;  Pickett  v.  School  Dist.,  25  Wis. 
551  (3  Am.  Eep.  105)  ;  ScherUey  v.  Allegheny,  36  Pa.  29 
(78  Am.  Dec.  359)  ;  Beaser  v.  Paving  Co.  (Wis.),  98  K 
W.  Eep.  525 ;  Cwrrie  v.  School  Did,,  35  Minn.  163  (27 
N.  W.  Eep.  922)  ;  Frink  v.  Brinkley,  61  Ark.  397  (33  S. 
W.  Eep.  527) ;  Gardner  v.  Bviler,  30  N.  J.  Eq.  702;  Con- 
cordia V.  Hagamian,  1  Kan.  App.  35  (41  Pac.  Eep.  133)  ; 
Field  V.  Barber  Co.,  194  U.  S.  618  (24  Sup.  Ct.  784,  48 
L.  Ed.  1142).  While  some  of  the  cases  cited  by  appellant 
seem  to  support  her  contention,  most  if  not  all  of  them 
are  based  on  the  language  of  the  statutes  construed.  In  some 
of  them  the  remarks  made  by  the  judges  writing  the  opinions 
were  obiter,  and  in  others  a  rule  was  announced  which  does 
not  commend  itself  to  a  chancellor  who  at  all  times  is  seek- 
ing to  do  equity. 

We  have  now  considered  all  the  points  made,  and  find  no 
reversible  error.  The  motions  submitted  with  the  case  are 
without  merit,  and  they  are  each  overruled.  The  decree  is 
right,  and  it  is  affirmed. 


In  be  Estate  of  Samuel  Dbaner,  Deceased,  Claim  of        flw    57 

Susan  C.  Deane^  Appellant 

Husband  and  wife:    action  by  wife.    Where  a  wife  loans  her  hus- 

1  band  money  from  her  separate  estate,  taking  his  note  therefor, 
she  has  a  right  under  Code,  section  3155,  to  maintain  an  action 
on  the  same  against  him  during  coverture. 

Limitation  of  actions.    The  statute  of  limitations  will  run  against 

2  a  debt  due  from  a  husband  to  his  wife  the  same  as  in  other 

cases. 
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Trusts.    Where  a  wife  turned  her  own  money  over  to  her  hus- 
3    band,  who  gave  his  notes  therefor  and  used  the  same  as  his 
own,  it  could  not  be  regarded  as  held  in  trust  by  him  in  the 
absence  of  a  showing  that  he  agreed  to  so  hold  it  for  her. 

ApTpeal  from  Black  Hawk  District  Court. —  Hon.  F.   C. 

Platt,  Jud]ge. 

Tuesday,  March  7,  1905. 

Samuel  Deaneb  died  in  1901,  and  his  widow,  Susan 
C.  Deaner,  was  appointed  administratrix  of  his  estate.  On 
the  11th  of  November,  1901,  she  filed,  as  a  claim  against 
the  estate,  two  promissory  notes,  dated  June  20,  1884,  and 
December  1,  1890,  respectively  —  the  first  for  $835,  and 
the  last  for  $500  —  each  bearing  interest  at  the  rate  of  six 
per  cent,  per  annum,  and  payable  on  demand.  A  special 
administrator  was  appointed,  who  reported  in  favor  of  the 
allowance  of  the  claim,  but  to  this  the  heirs  objected  on  the 
ground  that  the  notes  were  barred  by  the  statute  of  limita- 
tions. The  court  sustained  this  plea,  and  claimant  appeals. 
—  Affirmed. 

Mullan  &  Pickett,  for  appellant. 
Millar  &  Williams,  for  appellee. 

Ladb,  J. —  The  notes  upon  which  the  claim  against  the 
estate  of  deceased  is  based  were  executed  more  than  ten  years 
prior  to  his  death,  and  were  payable  on  demand.     The  con- 
sideration was  the  loan  of  money  belonging  to 
wife:  action   claimant  to  her  husband.     To  this  claim  the 
bar  of  the  statute  of  limitations  was   inter- 
posed as  a  defensa     The  claimant  contends  that  this  ought 
not  to  have  been  sustained,  for  that  the  wife  could  not  have 
maintained  an  action  on  the  notes  against  her  husband  in 
his  lifetime,  and  hence  that  the  period  of  the  statute  did  not 
begin  to  run  until  coverture  had  been  removed  by  death,  and 
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further  that,  even  if  this  be  not  so,  the  general  statute  of 
limitations  does  not  apply  to  contracts  between  husband  and 
wife.  Neither  of  these  propositions  is  sound.  Claimant 
had  the  right  to  contract  with  her  husband  with  respect  to 
her  separate  estate,  and  such  was  the  money  for  which  the 
notes  were  given.  See  Logan  v.  Hall,  19  Iowa,  491 ;  Payne 
V.  Wilson,  76  Iowa,  3t7;  Hoaglin  v.  Henderson  £  Co.,  119 
Iowa,  720;  McEUianey  v.  McEJhaney,  125  Iowa,  278.  Sec- 
tion 3155  of  the  Code  declares  that,  "  Should  the  husband 
or  wife  obtain  possession  or  control  of  the  property  belong- 
ing to  the  other  before  or  after  marriage,  the  owner  may 
maintain  an  action  therefor  or  for  any  right  growing  out 
of  the  same  in  the  same  manner  and  extent  as  if  they  were 
immarried.^^  In  borrowing  her  money,  the  deceased  ob- 
tained possession  of  her  property,  and  the  agreement  con- 
tained in  the  notes  to  repay  conferred  a  right  growing  out 
of  the  same,  which  she,  under  the  express  provisions  of  the 
statute,  was  entitled  to  enforce  in  an  action  against  him  at 
any  time  after  the  execution  of  the  notes.  Mereness  v.  First 
Nat.  Bank,  112  Iowa,  11. 

No  exception  in  behalf  of  married  women,  of  actions 
against  their  husbands,  is  found  in  the  statute  of  limitations. 
It  provides  that  "  actions  may  be  brought  within  the  times 

herein  limited  respectively,  after  their  causes 

2.  Limitation  ^  *^ 

OF  ACTIONS,  accrue  and  not  afterwards,  except  when  other- 
wise specially  declared.  *  *  *  Those  founded  on  writ- 
ten contracts  *  *  *  within  ten  years.'^  Section  3447, 
Code.  As  all  exceptions  not  "  otherwise  specially  declared  " 
are  excluded,  we  are  not  permitted  to  insert  any,  even  though 
we  might  think  that,  owing  to  the  relation  of  the  husband 
and  wife,  she  should  be  relieved  from  the  necessity  of  press- 
ing her  claims  against  her  husband  in  order  to  keep  them 
alive.  That  was  a  matter  for  legislative  consideration,  and 
does  not  constitute  a  reason  for  refusal  by  the  courts  to  give 
effect  to  a  specific  statute  to  the  contrary.  WHson  v.  Wil- 
son, 36  Cal.  447  (95  Am.  Dec.  194) ;  Wyatt  v.  Wyatt,  81 
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Miss.  219  (32  South.  Eep.  317)  ;  Gray  v.  Gray,  13  Ifeb.  453 
(14  N.  W.  E«p.  390)  ;  Bromwell  v.  Schubert,  139  111.  424 
(28  K  E.  Rep.  1057) ;  Muvs  v.  Muus,  29  Minn.  115  (12 
N.  W.  Rep.  343).  And  see,  as  recognizing  the  applicability 
of  the  statute,  Stewart  v.  McFarUnd,  84  Iowa,  55;  Bon- 
bright  v.  Bonbright,  123  Iowa,  305;  Roberts  v.  Broth- 
ors,  119  Iowa,  309.  The  cases  cited  from  States  where 
the  common  law  prevails  —  that  the  wife  may  not  sue 
the  husband  —  are  not  in  point,  and  those  resting  on 
statutes  somewhat  similar  to  ours  do  not  meet  our  ap- 
proval. See  Second  Nat,  Bank  v.  Merrill,  81  Wis.  151  (50 
N.  W.  Rep.  505,  29  Am.  St.  Rep.  877) ;  Bamett  v.  Ears- 
barger,  105  Ind.  Sup.  410  (5  K  E.  Rep.  718).  That  the 
first  of  these  was  erroneous  is  conceded  in  the  later  case  of 
Brader,v.  Brader,  110  Wis.  423  (85  K  W.  Rep.  681), 
though  followed  because  of  property  interests  involved ;  and 
the  reasons  given  in  the  last  would  have  been  more  pertinent 
if  offered  in  support  of  an  amendment  to  the  statute  by  the 
legislature. 

There  is  no  ground  for  the  suggestion  that  the  money 
was  retained  by  the  husband  as  a  trust  fimd.  He  is  not 
shown  to  have  agreed  to  hold  it  for  her.     On  the  contrary, 

he  made  use  of  it  as  his  own,  and,  in  the  notes, 

8.  Trusts.  .      -  ,  i  i 

promised  to  repay.  It  was  merely  a  debt  of 
his  to  his  wife,  and  could  only  have  been  enforced  as  such. 
Muus  V.  Muus,  29  Minn.  115  (12  K  W.  Rep.  343). 

We  conclude  that  the  claim  was  barred^  and  was  right^ 
rejected. —  Affirmed, 


127  liij        ■^*  ^'  ^^^9  Appellee,  v.  John  A.  Feeguson,  et  al.,  Ap- 
pellants. 

Specific  i5erformance:    parties.    Where  a  deed  to  real  property 

I     pursuant  to  a  contract  of  sale  was  deposited  with  a  bank  in 

escrow,  the  bank  was  a  proper  party  to  an  action  for  specific 
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performance  of  the  contract  where  delivery  of  the  deed  was  part 
of  the  relief  asked,  and  especially  where  the  bank  had  taken 
a  mortgage  upon  the  property  subsequent  to  the  execution  of 
the  contract. 

Specific  performance:    jurisdiction.    The  courts  of  this  State  have 

2  jurisdiction  to  decree  specific  performance  of  a  contract  for 
the  sale  of  land  situated  in  another  State,  where  the  parties  to 
the  action  are  residents  of  Iowa. 

Decree:    election  of  remedies.    In  a  suit  by  the  purchaser  for  spe- 

3  cific  performance  of  a  contract  to  convey  land,  the  defendant  is 
not  entitled  to  a  decree  authorizing  him  to  elect  whether  he 
will  return  the  amount  paid  on  the  purchase  price  or' accept  the 
balance  due  and  deliver  the  deed,  where  time  was  not  the 
essence  of  the  contract  or  where  he  had  taken  no  steps  to 
declare  a  forfeiture,  and  especially  when  such  reliei  was  not 
asked  by  pleading  or  otherwise. 

Appeal  from  Van  Bvren  District  (7owrf.— Hon.  Robebt 

Sloan,  Judge. 

Tuesday,  March  7,  1905. 

Action  in  equity  for  the  specific  performance  of  a  con- 
tract to  copvey  real  estate,  entered  into  between  the  plaintiff, 
Rea,  and  the  defendant,  Ferguson.  The  contract  was  re- 
duced to  writing,  and  bears  date  December  4, 1902.  Therein 
it  is  provided  that  the  real  estate,  the  subject  thereof,  and 
being  a  farm  in  Clarke  county.  Mo.,  shall  be  conveyed  to 
Rea  by  Ferguson  upon  full  payment  of  the  sum  of  $16,500 ; 
the  conveyance  to  be  by  warranty  deed,  accompanied  by  an 
abstract  of  title  showing  perfect  title.  Payments  of  tbe  pur- 
chase price  were  provided  to  be  made  as  follows :  $7,500  at 
time  of  execution  of  the  contract,  and  $9,000  March  1,  1903. 
Concerning  the  title,  it  is  further  provided  that,  if  any  im- 
perfections appear  in  the  abstract,  Ferguson  agrees  to  cor- 
rect same  within  a  reasonable  time.  If  title  is  not  perfected 
by  March  1,  1903,  ^'so  that  the  same  would  be  approved 
by  a  loan  company,"  then  Ferguson  agrees  to  take  a  first 
mortgage  on  the  farm  to  secure  the  remaining  payment,  with 

interest  at  five  per  cent,  and  hold  same  until  title  can  be 
Vol.  126  I  a. — 45 
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corrected.  In  its  closing  sentence,  the  contract  recites : 
"  Tlie  deed  attached  to  this  contract  shall  be  left  with  the 
contract  at  Manning's  Bank,  Keosauqua,  to  be  delivered  to 
E.  A.  Kea  at  any  time  when  settlement  is  made  as  provided 
herein."  The  controversy  arising  out  of  said  contract,  and' 
which  is  the  subject  of  this  action,  together  with  the  ma- 
terial facts,  win  be  stated  in  the  opinion.  From  a  decree 
in  favor  of  plaintiff,  the  defendants  appeal. —  Affirmed. 

Berkheimer  &  Dmmofi,  Wherry  &  Walker,  and  E,  L. 
McCoid,  for  appellants. 

Mitchell,  Sloan  &  McBeth  and  Miles  &  Steele,  for  ap- 
pellea 

Bishop,  J. —  I.  It  is  alleged  in  the  petition  that  the 
contract  and  deed  were  deposited  with  the  defendant  Man- 
ning's Bank;  that  thereafter  plaintiij  offered  .to   perform 

on  his  part,  and  demanded  of  the  bank  delivery 
of  the  deed  in  its  possession,  which  the  bank 
refused.  Delivery  of  such  deed  is  a  part  of  the  relief  prayed 
for  in  the  petition.  On  coming  in,  the  bank  moved  for  a 
dismissal  of  the  action  as  to  it ;  and  this  for  the  reason  that 
the  petition  did  not  disclose  any  interest  on  its  part,  either 
in  the  Contract  or  the  result  of  the  action,  and  that  it  was 
neither  a  necessary  nor  a  proper  party.  The  motion  was 
overruled,  and  of  this  the  appellant  bank  complains.  It  may 
be  conceded  that  the  presence  of  the  bank  was  not  necessary 
to  an  action  to  enforce  the  contract  But  as  the  bank  was 
the  custodian  of  the  deed  executed,  and  as  a  delivery  of  such 
deed  was  prayed  for,  and  could  be  enforced  only  by  a  decree 
binding  upon  the  bank,  and,  as  we  shall  see  presently,  as 
the  bank  had  taken  a  mortgage  on  the  real  estate  in  question 
subsequent  to  the  execution  of  the  contract  which  was  the 
basis  of  the  action,  its  enforced  presence  as  a  party  was  not 
improper,  to  say  the  least  There  was  no  error  in  the 
ruling. 
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II.  The  defendant  Ferguson  assailed  the  petition  by 
demurrer,  the  particular  ground  thereof  being  that  the  court 
had  no  jurisdiction,  inasmuch  as  the  real  estate  which  was 

the  subject-matter  of  the  action  was  situated 
FOEMANci:  "  in  the  State  of  Missouri,  As  all  the  parties 
.  to  tie  action  reside  in  this  State,  the  point  made 
by  the  demuri'er  is  ruled  adversely  to  the  contention  of  ap- 
pellant by  the  decision  in  the.  case  of  Wright  v,  Lechtire,  3 
Iowa,  221.  The  rule  of  that  case  was  recognized  and  ap- 
proved in  the  recent  case  oi  Epperly  v.  Ferguson,  118 
Iowa,  47. 

III.  It  is  not  disputed  but  that  the  first  payment  of 
$7,500  was  made  by  Rea  to  Ferguson  at  the  time  and  as 
provided  for  in  the  contract.     It  appears  that,   after  the 

making  of  the  contract,  Eea  went  to  California 
election  of      for  the  Winter,  leaving  the  matter  of  perform- 

remcdies.  .  .  ,  i     i  i 

.  ance  on  his  part  to  be  attended  to  by  an 
agent  and  his  attorneys.  An  abstract  of  title  was  fur- 
nished by  Ferguson,  but  the  condition  of  the  title 
as  shown  thereby  was  made  the  subject  of  complaints  and 
requirements  on  the  part  of  said  attorneys,  and  matters  thus 
stood  in  an  uncompleted  condition  on  March  1,  1903. 
Within  a  few  days  thereafter,  Ferguson,  who  was  largely  in- 
debted to  Manning's  Bank,  executed  and  delivered  to  the 
bank  a  mortgage  on  the  real  estate  in  question  to  secure  such 
indebtedness  in  the  sum  of  $10,000,  which  mortgage  was  at 
once  made  a  matter  of  record.  Eea  returned  tp  the  state 
during  the  month  of  March,  and,  having  failed  to  secure  a 
completion  of  the  contract  deal,  this  suit  was  brought.  The 
answer  filed  by  defendants  —  omitting  reference  to  some 
matters  not  material  to  be  considered,  in  the  view  we  take 
of  the  case  —  alleged  perfect  title  to  the  lands  in  Ferguson, 
as  shown  by  the  abstract  furnished;  that  time  was  of  the 
essence  of  the  contract  as  to  payment  of  the  purchase  price ; 
and  that  plaintiff  had  failed  to  make  such  payment  on  March 
Ist,  as  provided  in  the  contract     The  prayer  of  the  answer 
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is  that  the  petition  be  dismissed,  with  costs.  By  way  of  a 
subsequent  pleading,  and  also  while  upon  the  stand  as  ?/ wit- 
ness, plaintiff  offered  to  accept  of  the  deed  to  the  land  with 
the  title  as  it  then  stood,  and  to  pay  the  sum  of  $9,000,  with 
interest  from  March  1st  This  was  followed  by  a  statement 
on  the  part  of  the  defendant  Ferguson,  while  he  was  on  the 
stand  as  a  witness  on  his  own  behalf,  that  he  had  always 
been  ready,  and  was  ready  then,  to  deliver  to  plaintiff  Ao 
deed  to  the  land  upon  payment  of  the  $9,000  and  interest, 
on  condition  that  he  (plaintiff)  accept  of  the  title  as  shown 
by  iJie  abstract 

Upon  the  case  being  submitted,  the  court  found  that  the 
mortgage  given  to  the  defendant  Manning's  Bank  was  iD- 
tended  simply  to  await  the  payment  to  be  made  under  the 
contract  by  plaintiff,  Eea ;  that  such  payment  was  to  be  made 
to  the  bank,  and  by  it  applied  on  the  indebtedness  of  Fer- 
guson, whereupon  the  mortgage  was  to  be  canceled.  The 
decree  then  provided  that  in  case  the  plaintiff,  Eea,  should 
pay  to  the  defendant  bank,  for  the  use  of  the  defendant  Fer- 
guson, the  sum  of  $9,000,  with  interest  from  March  1, 
1903,  at  6  per  cent,  per  annum,  within  forty  days  from  the 
date  of  entry  of  the  decree,  or,  in,  case  an  appeal  should  be 
taken,  then  within  forty  days  from  the  £nal  disposition  of 
such  appeal,  the  defendant  bank  should  thereupon  cancel  its 
mortgage  and  deliver  to  plaintiff  the  deed  to  the  lands  in  its 
possession;  further,  that,  if  said  sum  of  money  should  be 
so  paid,  the  defendant  Ferguson  should  be  regarded  as  hold- 
ing possession  of  the  lands  as  a  tenant  of  plaintiff,  and  should 
account  to  him  for  the  rents  and  profita  The  value  of  the 
^  rents  for  the  year  1903  was  found  to  be  $959,  and  judg- 
ment for  that  sum  was  ordered  in  favor  of  plaintiff  against 
defendant  Ferguson,  conditioned  only  upon  payment  being 
first  made  by  the  former  to  the  bank,  provided  for  as  stated 
above.  The  costs  of  the  case  were  ordered  taxed  to  de- 
fendant 

The  contention  for  error  in  the  decree  as  thus  entered. 


March  1906]         O'Oonnell  v.  Shontz.  709 

made  by  appellant,  is  this:  That  the  decree  should  have 
given  to  defendant  the  right  to  elect  whether  he  would  re- 
turn the  $7,600  paid  on  the  contract^  or,  on  the  other  hand, 
take  the  balance  due,  with  interest,  and  deliver  the  deed. 
There  are  several  reasons  why  the  contention  thus  made 
should  not  be  sustained.  To  begin  with,  time  was  not  by 
the  writing  declared  to  be  of  the  essence  of  the  contract; 
and,  should  we  concede,  as  contended  for  by  counsel,  that 
it  was  competent  to  establish  by  evidence  aliunde  that  such 
was  in  fact  the  agreement,  notwithstanding  the  letter  of  the 
writing,  still  it  must  be  said  that  the  record  before  us  stops 
far  short  of  proving  that  any  such  agreement  was  had  be- 
tween these  parties.  But  aside  from  all  this,  the  defendant 
had  taken  no  steps  to  declare  a  forfeiture.  He  had  not 
served  a  notice  as  required  by  sections  4299  and  4300  of 
the  Code.  Finally  —  and  this  is  conclusive  of  itself  —  he 
did  not  ask  the  court,  by  pleading  or  otherwise,  to  enter  a  de- 
cree such  as  that  he  is  now  insisting  should  have  been 
entered. 

In  view  of  the  attitude  assumed  by  the  respective 
parties,  it  is  manifest  to  our  minds  that  equity  was  accom- 
plished by  the  decree  as  entered,  and  that  we  have  no  need 
to  enter  upon  inquiry  into  any  collateral  question  respecting 
the  character  of  the  title  to  the  lands,  or  to  go  any  farther 
by  way  of  a  determination  of  what  were  the  technical  rights 
of  the  parties,  growing  out  of  the  failure  to  perform  on  or 
before  March  1,  1903. 

Accordingly  the  decree  is  affirmed, 


Mabtha  O'Connell,  Appellant,  v.  D.  B.  Shontz,  John  A. 

Magoxjn,  Jb.,  and  IN".  Jenness. 

Libel:    notice  of  delinquent  taxes.    A  notice  to  a  taxpayer  pursu- 
ant to  Code,  sections  1374  and  1385,  relative  to  the  assessment 
of  omitted  property,  is  not  libelous  in  the  absence  of  any  charge 
-  of  fraud  on  the  part  of  the  taxpayer  in  withholding  the  same. 
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Appeal    from    Woodbury    District    Court, —  Hon.    F.    R. 

Gaynor,  Judge. 

Wednesday,  March  8,  1905. 

The  petition  alleges:  That,  at  the  time  of  the  trans- 
action complained  of,  the  defendant  Shontz  was  employed  by 
the  county  to  discover  property  omitted  from  the  tax  lists, 
Magoun  was  treasurer,  and  Jenness  was  auditor.  That 
these  three,  "  contriving  and  intending  to  injure  and  defame 
the  plaintiff,"  maliciously  composed  and  mailed  her  a  no- 
tice that  the  officers  had  been  apprised  that  moneys  and 
credits  to  the  amouot  of  $2,800  belonging  to  plaintiff  had 
been  omitted  from  taxation  for  the  year  1903,  and  requir- 
ing her  to  appear  before  the  county  auditor  at  a  date  named 
and  show  cause  why  the  same  should  not  be  listed  and  as- 
sessed against  her,  and  that,  upon  her  failure  to  do  so,  the 
same  would  be  placed  on  the  books;  and  demand  was  made 
for  payment,  and  a  statement  that  unless  made,  proceedings 
would  be  commenced  after  the  lapse  of  thirty  days  to  col- 
lects That  she  received  the  notice,  and  #was  greatly  dis- 
tressed by  the  accusations  contained  therein,  and  was 
obliged  to  travel  to  Sioux  City  and  appear  before  the  auditor, 
and  was  obliged  to  incur  expense  in  making  the  trip,  in  con- 
sulting an  attorney,  and  in  loss  of  time,  to  her  great  damage. 
The  defendants  demurred  to  this  petition  on  the  grounds 
(1)  that  the  notice  was  not  libelous;  (2)  that  the  def end- 
nuts  were  acting  as  agents  and  officers  of  the  county;  and 
(.3)  that  there  was  no  allegation  that  the  acts  were  malicious. 
The  demurrer  was  sustained,  and  plaintiff  appeals. — 
Affirmed. 

Sawyer  &  Turner,  for  appellant 


Earl  Edmunds,  McCoy  £-  McCoy,  and  Strong  £  Whit- 
ney, for  appellees. 
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Ladd,  J. —  The  notice  sent  to  the  plaintiff  was  in  strict 
conformity  with  sections  1374  and  1386  of  the  Code,  as 
amended  by  chapters  47  and  50,  pages  31  and  33,  of  the 
Twenty-Eighth  Greneral  Assembly.  It  was  such  a  notice  as 
the  law  authorized  "  whenever  property  subject  to  taxation 
is  withheld,  overlooked  or  from  any  other  cause  is  not  listed 
or  assessed.^'  Even  though  defendants  so  intended,  it  did 
not  purport  to  state  the  reason  for  the  omission;  and  there 
is  no  ground  for  saying  that  it  contained,  directly  or  by  im- 
plication, a  charge  of  cheating  and  defrauding  the  state  and 
country,  or  of  having  committed,  perjury  in  swearing  to  a 
false  assessment  In  the  absence  of  any  innuendo,  it  can- 
not be  held  to  have  been  libelous.  This  is  the  only  question 
raised  in  argument  on  the  appeal,  and  in  this  respect  the  rul- 
ing on  the  demurrer  was  correct.  But  see  Hollenbeck  v.  Bis- 
tine,  105  Iowa,  488. — Afjfirmed. 


Daniel  R.  Bbown,  Juliet  E.  Wood  and  L.  B.  Adams, 
Appellants,  v.  A.  E.  Cole  and  A.  A.  Cole. 

Deeds:  mental  incapacity :  fraud:  undue  influence.'  In  an  ac- 
tion to  set  aside  a  deed  on  the  ground  of  mental  incapacity, 
the  evidence  is  reviewed  and  held  insufficient  to  establish  in- 
capacity, fraud,  or  undue  influence. 

« 

Appeal  from  Story  District  Court. —  Hon.  W.  D.  Evans, 

Judge. 

Wednesday,  Mabch  8,  1905. 

Action  to  set  aside  a  deed  on  the  ground  that  it  was  pro- 
cured by  fraud,  duress,  and  undue  influence,  and  was  with- 
out consideration,  and  that  the  grantor  was  mentally 
incompetent  to  execute  a  valid  deed.  Decree  for  defendants. 
Plaintiffs  appeal. —  Affirmed. 
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E,  H.  Addison,  for  appellants. 

Geo.  ir.  Dyer  and  D,  J,  Vinje,  for  appellees. 

McClain,  J. —  TTie  deed  to  which  this  controversy  re- 
lates describes  a  fractional  quarter  section  of  land  on  which 
the  grantor;  Daniel  R.  Brown,  was  residing  at  the  time  of 
the  execution  of  the  deed,  and  which  had  been  the  home- 
stead  of  himself  and  wife — his  wife  being  then  recently  de- 
ceased —  for  many  years.  In  1885  the  grantor  made  his 
will,  in  which  he  devised  another  quarter  section  to  Na- 
thaniel A.  Cole  and  wife,  parents  of  the  defendants  in  this 
action,  subject  to  a  life  estate  to  his  widow,  should  she  sur- 
vive him,  and  subject  also  to  the  obligation  to  take  good  care 
of  testator  and  his  wife  as  long  as  either  of  them  should 
live.  The  fractional  quarter  described  in  the  subsequent 
conveyance  was  by  the  will  devised,  an  undivided  one-half 
to  Daniel  Brown,  a  nephew  of  testator,  and  an  undivided  one- 
fourth  each  to  Julia  E.  Wood  and  L.  B.  Adams,  nephews 
of  testator's  wife.  The  grantees  ifi  the  deed  in  question  are 
grandnephews  of  testator's  wife,  their  mother  being  a  sister 
of  Mrs.  Wood.  The  effect  of  the  conveyance,  which  was 
made  in  1901,  was  to  defeat  the  devise  of  the  fractional 
quarter  section  to  plaintiffs,  and  they  seek  to  have  ^the  con- 
veyance set  aside. 

The  evidence  for  plaintiffs  tends  to  show  that  at  the 
time  the  conveyance  was  executed  the  grantor  was  about 
eighty  years  of  age,  and  had  been  for  twenty  years  verv- 
much  crippled  by  rheumatism,  so  that  he  was  quite  helpless, 
and  for  much  of  the  time  was  confined  not  only  to  the  house, 
but  to  his  bed,  and  that  his  infirmities  had  increased,  espe- 
cially after  the  death  of  his  wife.  But  it  also  appears  that 
while  in  this  crippled  condition  he  had  been  able  to  transact 
business,  and  had  been  a  man  of  strength  of  character,  in- 
telligence, and  self-reliance.  There  is  nothing  in  the  record 
to  indicate  any  change  in  his  mental  capacity,  notwithstand- 
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ing  the  inc'reased  frailty  of  his  health,  due  to  his  physical 
incapacity  and  advancing  years.  Itl  short,  there  is  no  evi- 
dence such  as  to  satisfy  us  that  he  had  not  sufficient  mental 
capacity  to  execute  a  valid  conveyance.  ' 

For  some  years  prior  to  the  execution  of  the  deed, 
Nathaniel  Cole  and  his  wife  —  the  later  being,  as  already 
indicated,  the  niece  of  grantor's  wife^ — had  resided  in  a 
separate  house  in  the  same  yard  with  the  house  in  which 
grantor  and  his  wife  had  lived ;  the  Coles  having  three  chil- 
dren, of  whom  the  defendants  are  two.  And  the  evidence 
tends  to  show  that  grantor  and  his  wife  and  the  Cole  family 
practically  lived  together  —  at  any  rate,  to  this  extent :  that 
the  members  of  the  Cole  family,  and  especially  the  two  de- 
fendants, looked  after  and  cared  for  the  grantor  and  his 
wife,  and  the  grantor  aftei*  the  death  of  his  wife;  and  on 
this  relationship  is  predicated  the  claim  of  undue  influence. 
But  it  is  to  be  noticed  that,  whatever  may  have  been  the  re- 
lations between  the  grantor  and  Nathaniel  Cole  and  his  wife, 
there  is  no  evidence  of  such  relation  between  these  defendants 
and  the  grantor  as  to  give  rise  to  any  confidential  relations 
from  which  a  presumption  of  undue  influence  could  rise ;  and 
there  is  absolutely  no  evidence  that  any  influence  was 
actually  exerted  by  any  member  of  the  Cole  family  to  secure 
the  making  of  this  conveyance.  So  far  as  it  appears,  it  was 
voluntarily  and  freely  made.  Nor  is  it  entirely  without  con- 
sideration. The  deed  recites  a  consideration  of  $660,  and, 
while  the  testimony  tends  to  show  that  no  money  considera- 
tion was  actually  paid,  it  does  not  negative  a  consideration 
in  services  which  the  defendants  may  have  rendered  to  tJie 
grantor  in  carrying  on  the  farm.  They  were  not  members 
of  his  family,  but  of  the  family  of  their  parents ;  and,  if  they 
rendered  valuable  services  for  him,  even  without  express 
contract,  there  would  be  an  implied  obligation  to  make  com- 
pensation. One  of  the  witnesses  for  plaintiffs  testifies  that 
the  Coles  lived  on  the  farm  of  grantor  as  renters.  More- 
over, tlie  deed  is  on  condition  that  grantor  retains  a  life 
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lease  an  the  premises^  and  that  one  year  after  his  death  the 
grantees  shall  pay  to  Juliet  E.  Wood  and  L.  B.  Adams,  each, 
the  stun  of  $165. 

In  the  absence  of  any  evidence  of  fraud  or  undue  influ- 
ence, we  have  no  ground  presented  to  us  which  would  warrant 
or  require  the  setting  aside  of  this  deed,  and  the  decr^  of 
the  lower  court  in  favor  of  defendants  is  therefore  affirmed. 


J.  B.  WooDWORTH  V.  Milton  McKbe,  Appellant. 

Certiiication  of  records.    The  certificate  of  a  clerk  of  courts  of  a 

1  foreign  State  which  refers  to  and  is  attached  to  a  copy  of  tjie 
record  certified,  will  be  presumed  to  have  been  lawfully  made 
and  to  certify  to  the  copy  of  the  record  to  which  it  is  attached, 
although  made  on  a  separate  sheet. 

Jurisdiction:    presumption.    Where  the  certificate  to  a  judgment 

2  record  of  another  State  shows  that  the  judgment  was  rendered 
by  a  court  of  record  with  a  clerk  and  seal,  it  will  be  presumed 
that  the  court  had  jurisdiction  of  the  parties  and  the  subject 
matter,  until  the  contrary  is  shown. 

Appeal  from  Black  Hawk  District   Covrt. —  Hon.  A.  S. 

Blair,  Judge. 

Wednesday,  Mabch  8,  1905. 

Suit  at  law  on  a  judgment  rendered  against  the  de- 
fendant by  the  circuit  court  of  McHenry  county,  111.  There 
was  a  judgment  for  the  plaintiff,  from  which  tie  defendant 
appeals. —  Affirmed. 

Hemenway  &  Ma/rtin,  for  appellant. 

Alfred  Grundy,  for  appellee. 

Sherwin,  C.  J. —  The  plaintiff  alleged  in  his  petition 
that  the  circuit  court  in  and  for  the  county  of  McHenry, 
State  of  Illinois,  was  a  court  of  general  jurisdiction  created 
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by  the  laws  of  that  State,  and  that  in  September,  1902,  there 
was  pending  in  said  court  an  action  commenced  by  the  plain- 
tiflF  against  the  defendant,  in  which  there  was  a  judgment 
rendered  for  the  plaintiff  against  the  defendant  on  the  15  th 
day  of  December,  1902. 

A  certified  copy  of  the  judgment  sued  on  was  attached 
to  the  petition,  which  recited  that  the  defendant  appeared 
by  attorney,  and,  further,  "  It  appearing  to  the  court  in  the 
pleadings  and  evid^ice  in  this  cause  that  the  complainant 
is  entitled  to  recover  the  sum  of  $330.27  from  the  defendant, 
*  *  *  it  is  further  ordered,  adjudged,  and  decreed  that 
the  complainant,  J.  B.  Woodworth,  have  and  recover  from 
the  said  defendant,  Milton  McKee,  the  sum  of  $330.27,  and 
that  execution  issue  therefor.*^  The  copy  of  the  judgment 
was  certified  to  as  follows :  "  State  of  Illinois,  McHenry 
County.  I,  G.  B.  Richards,  clerk  of  the  circuit  court  in  and 
for  said  county,  in  the  State  aforesaid,  do  hereby  certify  the 
foregoing  to  be  a  true,  perfect,  and  conjplete  copy  of  the 
final  judgment,  execution,  and  return  of  sheriff.  In  testi- 
mony whereof,  I  have  hereunto  set  my  hand  and  aflSxed 
the  seal  of  said  court,  at  my  office  in  Woodstock,  this  31st 
day  of  January,  1908."  This  was  signed  and  sealed  by  the 
clerk.  Following  it,  there  was  the  usual  certificate  of  the 
judge  of  the  circuit  court  that  G.  B.  Richards  was  the  clerk 
of  said  court  and  the  keeper  of  its  records  and  seals,  and  the 
certificate  of  Richards  that  the  judge  certifying  was  a  judge 
of  said  court  The  appellant  did  not  deny  the  rendition  of 
the  judgment  against  him,  but  did  deny  the  jurisdiction  of 
the  court  to  try  and  determine  the  cause,  and  alleged  that 
no  summons  was  served  on  him,  and  that  no  appearance  was 
authorized  by  him. 

The  copy  of  the  decree  was  received  in  evidence,  over 

the  appellant^s  objection,  and  of  this  he  complains,  first,  for 

1.  Certification  ^^  rcasou  that  the  Certificate  of  the  clerk  does 

OF  RECORDS.      ^^^  properfv  and  sufficiently  identify  the  record 

to  which  it  applies.     The  clerk's  certificate  was  on*  a  sep- 
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arate  sheet  of  paper,  which  was  attached  to  the  copy  of  the 
decree  by  fastening  the  sheets  together,  and  this  is  said  to 
be  insufficient.  We  do  not  think  so,  however.  The  cer- 
tificate specifically  refers  to  the  matter  preceding  it,  and 
must  be  presumed  to  have  been  lawfully  made,  and  to  cer- 
tify to  the  copy  of  the  record  to  which  it  is  attached. 

The  appellant  denied  the  jurisdiction  of  the  circuit 
court  to  hear  and  determine  the  subject-matter  of  the  cause, 
and  now  contends  that  such  denial  placed  the  burden  of 

proving  jurisdiction  on  the  plaintiff.  It  is  no 
^'  iresum^o^n.'  doubt  truc  that  the  jurisdiction  of  a  court  of  a 

sister  State  may  be  challenged  in  an  action  on 
a  judgment,  and,  for  the  purposes  of  this  case  alone,  it  may 
be  conceded  that,  when  it  is  so  questioned  the  burden  rests 
on  the  party  asserting  the  jurisdiction.  But  here  the  cer- 
tificates to  the  judgment  record  show  that  the  court  render^ 
ing  the  judgment  was  a  court  of  record  with  a  clerk  and  seal, 
and,  such  being  the  case  it  will  be  presumed,  until  the  con- 
trary is  shown,  that  it  had  jurisdiction  of  the  subject-matter 
and  of  the  parties.  Coughrcun  v,  Oilma/n,  81  Iowa,  442. 
And  see,  also,  on  the  subject  generally:  11  Ency.  Pleading 
&  Practice,  1131,  and  cases  cited;  Gtmn  v.  Peakes,  36  Minn., 
177  (30  K  W.  466;  1  Am.  St  Kep.  661) ;  Gates  v.  New 
man,  18  Ind.  App.  392  (46  N.  E.  654) ;  Gulpin  v.  Page  (TJ. 
S.)  21  L.  Ed.  959. 

The  appellant  offered  no  evidence  on  the  issue  of  juris- 
diction, and  the  presumption  to  which  we  have  referred  is 
therefore  controlling,  and  the  judgment  should  be,  and  it  is, 
affirmed. 


P.  Daly,  Appellant^  v.  Olaf  Simonson,  Appellee. 

Pleadings:    amendment:    discretidn  of  court.    In  an  action  to  re- 
I     strain  the  removal  of  fixtures  by  a  tenant,  it  was  not  an  abuse 
of  discretion  to  strike  from  defendant's  amended  answer  alle- 
gations alleging  a  new  cause  of  action  for  conversion  of  the 
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fixtures,  by  way  of  a  counterclaim,  so  fiar  as  the  same  asked 
for  affirmative  relief,  and  permitting  it  to  stand  as  to  the  de- 
fensive matter. 

Landlord  and  tenant:    reformation  of  instruments.    Where  a  les- 

2  sor,  in  preparing  a  lease,  takes  advantage  of  his  tenant's  igno- 
rance and  confidence  in  him,  and  omits  a  provision  authorizing 
the  tenant  to  remove-  improvements  placed  on  the  premises  by 
him,  equity  will  reform  the  instrument. 

Right    of   tenant   to   improvements.    Where    improvements    were 

3  placed  on  land  by  a  tenant  under  a  lease  authorizing  him  to 
remove  the  same,  the  tenant  did  not  lose  his  right  thereto  by 
taking  a  lease  from  a  subsequent  purchaser  while  in  possession, 
which  failed  to  reserve  the  same. 

Costs.    Where  the   merits  of  a  controversy  are  found  against  a 

4  plaintiff,  the  defendant  is  entitled  to  full  costs,  though  during 
the  trial  he  disclaimed  any  interest  in  a  portion  of  the  prop- 
erty in  controversy. 

Appeal  from  Webster  District  Court, —  Hon.  W.  D.  Evans, 

Judge. 

Wednesday,  Mabch  8,  1905. 

Action  in  equity  to  restrain  defendant  from  removing 
certain  fixtures  from  land  owned  by  plaintiff.  A  temporary 
writ  of  injunction  was  issued  as  prayed.  Thereafter  de- 
fendant answered,  claiming  that  he  was  the  owner  of  the 
fixtures;  that  they  were  erected  by  him  as  a  tenant,  and 
were  removable.  He  amended  his  answer  by  pleading  a  mis- 
take in  his  lease  of  the  land  from  plaintiff,  and  asked  for  a 
reformation  thereof.  Plaintiff  denied  the  alleged  mistake, 
and  pleaded  that  he  was  the  owner  of  the  fixtures.  Defend- 
ant thereupon  pleaded  a  counterclaim  against  the  plaintiff  for 
the  conversion  of  the  fixtures.  To  this  plaintiff  interposed 
a  motion  to  strike,  which  was  sustained  in  so  far  as  to  elim- 
inate the  prayer  for  judgment  On  the  issues  joined  the  case 
was  tried  to  the  court,  resulting  in  a  decree  dismissing 
plaintiff's  petition,  and  a  finding  that  defendant  was  the 
owner  of  the  fixtures  in  dispute.     The  temporary  writ  of 
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injunction  was  dissolved,  and  the  costs  of  the  case  taxed  to 
the  plaintiff.     Plaintiff  appeals.—  Affirmed. 

Mitchell  &  Hachler,  for  appellant. 
Farrell  &  Price,  for  appellee. 

Deemeb,  J. —  Defendant  obtained  possession  of  the  land 
upon  which  the  improvements  were  placed  through  a  lease 
from  the  then  owner  thereof,  the  Webster  Coal  &  Land  Com- 
1.  Pleadings:  P^^J?  which  provided  that  he  should  build  the 
dSc?e1iSn"  of  fences  and  buildings  necessary  for  his  own  con- 
venience, or  required  by  law,  "  having  the  right 
to  remove  the  same  at  the  termination  of  the  lease."  This 
lease,  or  some  of  the  renewals  thereof,  expired  March  1, 
1901.  While  defendant  was  in  possession  of  the  land  imder 
his  lease,  of  which  the  last  was  a  renewal,  he  made  various 
improvements  upon  the  place.  Some  time  in  the  year  1900 
plaintiff  purchased  the  land  from  the  Webster  Coal  &  Land 
Company  by  warranty  deed,  which  contained  the  following: 
"  This  conveyance  being  subject  to  the  following  leases :  A 
lease  to  Olaf  Simonson,  dated  Oct  4th,  1899,".  etc.  The 
lease  to  Simonson  was  also  turned  over  to  plaintiff. 

After  plaintiff  received  his  deed,  he  leased  the  prem- 
ises to  the  defendant  for  the  period  of  one  year  from  and 
after  March  1,  1901.  This  lease  was  made  by  plaintiff  and 
one  Butler,  and  it  did  not  expressly  give  the  defendant  the 
right  to  place  improvements  upon  the  land,  or  to  remove 
any  such  from  the  premises ;  but  did  provide  that  the  lessee 
should  protect  the  buildings,  fences,  and  improvements,  and 
that  he  should  keep  the  same  in  repair.  Defendant  con- 
tends that  this  lease  should  have  contained  a  provision  per- 
mitting him  to  make  improvements  and  to  remove  the  same 
from  the  land,  and  also  reserving  from  the  operation  thereof 
all  improvements  theretofore  placed  by  him  upon  the  land; 
and  that  through  mistake  and  oversight  this  clause  was 
omitted,  and  he  asked  that  the  instrument  be  reformed  ac- 
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cordingly.  The  improvements  in  question  were  placed  upon 
the  land  by  the  defendant  during  the  term  of  his  leases  from 
the  ooal  and  land  company,  and  were,  as  against  that  com- 
pany, removable  in  character.  The  amendment  to  the 
answer  which  plaintiff  moved  to  strike,  pleading  a  countei^ 
claim  for  conversion,  was  stricken  in  so  far  as  it  asked  for 
afltenative  relief,  but  was  permitted  to  stand  in  so  far  as  it 
pleaded  defensive  matter.  This  defensive  matter  was  really 
pleaded  in  prior  answers  filed  by  defendant ;  but,  even  if  this 
were  not  true,  and  additional  matters  were  therein  pleaded, 
the  trial  court,  in  its  discretion,  might  permit  the  same  to 
stand.  Nevyman  v.  Ins.  Co,,  76  Iowa,  56;  Phoenix  Ins.  Co. 
V.  DarJcwardt,  47  Iowa,  432 ;  Jones  v.  Cooley,  106  Iowa,  165. 
II.  The  testimony  as  to  the  alleged  mistake  in  the 
lease  was  sufficient  to  justify  the  trial  court  in  decreeing 
its  reformation.  Defendant  could  neither  read  nor  write. 
2.  Landlord  and  He  had  great  Confidence  in  plaintiff,  and  for 
reformation     more  than  ten  years  had  advised  and  counseled 

of    instru-  •  i         •        -•  1 1 

ments.  with  him  in  all  business  matters  in  which  he 

was  interested.  He  relied  upon  plaintiff's, preparing  a  lease 
which  would  fully  represent  their  previous  negotiations. 
There  is  no  doubt  that  bot>h  understood  defendant  should 
have  the  right  to  remove  all  improvements  by  him  placed 
upon  the  land  prior  to  the  time  plaintiff  acquired  title  there- 
to. By  mistake  this  lease  did  not  express  their  agreement, 
and  it  should  be  reformed  so  as  to  do  so.  It  may  be  that 
plaintiff  labored  under  no  mistake  in  having  the  lease  pre- 
pared as  he  did,  but  he  knew  what  defendant  understood  its 
terms  were  to  be,  and  took  advantage  of  his  relations  with 
the  defendant  to  obtain  a  mare  favorable  contract  than  he 
was  entitled  to.  In  such  cases  equity  will  afford  relief. 
Williams  v.  Hamilton,  104  Iowa,  425. 

Plaintiff  is  not  an  innocent  purchaser  of  the  land. 
Defendant  was  in  possession  of  the  premises,  at  the  time 
he  (plaintiff)  purchased,  under  leases  from  the  coal  and 
land  company,  each  of  which  contained  the  provisions  we 
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have  quoted   with   reference   to  improvements.     His  lease 
8  Right  of        ^  defendant  was  practically  a  renewal  of  the 

leases  theretofore  executed  by  the  coal  and 
land  company.  True,  this  last  lease  did  not 
contain  any  reservations  or  exceptions ;  but  it  did  not  cover 
anything  aside  from  the  land  and  its  proper  fixtures*  It 
surely  did  not  deprive  defendant  of  his  property.  Of 
course,  a  tenant  must  ordinarily  remove  fixtures  and  im- 
provements, at  least  within  a  reasonable  time  after  the  ex- 
piration of  his  lease.  Mickle  vi  Douglas,  75  Iowa,  78. 
There  are  some  cases  which  seem  to  hold  that,  if  a  tenant 
takes  a  renewal  lease  which  contains  no  reservations,  he  by 
that  act  surrenders  his  right  to  removal  of  the  fixtures  placed 
by  him  upon  the  land  during  the  term  created  by  the  prior 
lease.  But  we  have  not  followed  that  rule.  McCarthy  v. 
Trumacher,  108  Iowa,  284;  Uiuon  Co,  v.  WUlmar,  116 
Iowa,  392.  When  the  improvements  were  erected  in  fliis 
case,  they,  by  express  agreement  between  landlord  and  ten- 
ant, were  personal  property;  and  by  taking  the  lease  from 
plaintiff  defendant  did  not  surrender  his  claim  thereto.  See 
McCarthy  Case,  supra,  and  the  following:  Kerr  v.  Kings- 
bury, 39  Mich.  152  (33  Anu  Rep.  362);  Bank  v.  Merrill, 
69  Wis.  501  (34  N.  W.  Rep.  514)  ;  Fischer  v.  Johmson,  106 
Iowa,  182  (76  K  W.  Rep.  658)  ;  Wright  v.  MacDonett,  88 
Tex.  Sup.  140  (30  S.  W.  Rep.  907).-  So  that,  even  if  the 
lease  from  plaintiff  and  Butler  to  defendant  be  not  reformed, 
we  do  not  think  defendant  lost  his  title  to*  the  personal 
property. 

ITT.     Lastly,  it  is  argued  that  the  court  was  in  error 
in  not  apportioning  the  costs.     This  is  based  on  the  prop- 
osition that  during  the  trial  defendant  disclaimed  any  in- 
terest   in     and     to     part    of     the     property, 
^^^  and     that     as    to     that     part    plaihtitt     was 

successful.  Taking  the  entire  record,  we  think  it 
satisfactorily  appears  that  the  only  real  controversy 
was  over  fixtures  which  defendant  had  the  right  to  remove, 
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and  that  on  the  issue  of  reformation  alone  defendant  was 
entitled  to  have  all  the  costs  taxed  to  the  plaintiff.  The 
merits  were  foxmd  against  the  plaintiff,  and  he  should  pay 
the  costa  Tredway  v.  McDonald,  51  Iowa,  663.  At  any 
rate,  we  are  not  justified  in  disturbing  the  order  of  the  trial 
court  with  reference  thereto. 

The  decree  is  correct,  and  in  all  respects  it  is  affirmed. 


Iowa  Brick  Mfg.  Co.  v.  O.  P.  Herrick,  Appellant,  and 

'  OTHERS. 

Contracts:    severability.    A  contract  to  furnish  brick  for  paving  ^ 

1  purposes,  payments  to  be  made  monthly  for  those  furnished 
during  the  month,  is  severable,  and  failure  to  pay  an  install- 
ment will  not  release  the  seller  from  the  contract. 

Election  of  remedies.    In  an  action  for  the  price  of  brick  sold  for 

2  sidewalk  purposes,  notice  to  the  manufacturer  in  effect  that 
the  contractor  would  purchase  brick  elsewhere  and  charge  the 
difference  in  cost  to  the  manufacturer,  he  having  failed  to  fur- 
nish the  same  according  to  contract,  was  not  an  election  of 
remedies  constituting  a  waiver  of  the  contractor's  right  to  re- 
cover damages  upon  the  contract  other  than  the  difference  in 
the  cost  of  the  brick. 

Breach  of  contract:    damages.    Where  a  manufacturer  failed  to  fur- 

3  nish  a  contractor  with  brick  for  the  construction  of  walks  as 
agreed,  the  contractor  was  entitled  to  recover  as  his  damage 
the  difference  between  the  contract  price  and  what  he  was  com-- 
pelled  to  pay  elsewhere,  on  such  walks  as  he  had  built  or  was 
directed  by  the  city  to  build  under  his  contract,  but  not  upon 
such  walks  as  he  might  have  procured  orders  to  construct. 

Appeal  from  Polk  District  Covrt. —  Hon.  W.  H.  McHenry, 

Judge. 

Thursday,  March  9,  1905. 

This  suit  was  brought  to  recover  the  agreed  price  for 
brick  sold  and  delivered  to  the  defendant,  Herrick,  under 
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a  written  contract*  In  a  counterclaim  Herrick  alleged  a 
breach  of  the  contract,  and  aftked  damages  for  a  failure 
to  deliver  brick  as  agreed  therein^  There  was  a  trial  to  a 
jury,  and  a  verdict  for  the  plaintiff  for  the  amount  of 
its  claim  less  the  damages  found  due  the  defendant  on  his^ 
counterclaim.  Both  parties  appeal.  The  defendant  will 
be  designated  the  appellant — Affirmed. 

J.  K.  Macomher,  for  appellant 
Bailey  &  Stipp,  for  appellee. 

Sherwin^  C.  J. —  The  plaintiff  undertook  to  furnish 
the  defendant  during  the  season  of  1902,  sidewalk  brick 
of  a  specified  kind  and  quality,  which  were  to  be  delivered 

1.  Contracts:      ^*  ^^^  timcs  and  places  as  should  be  desig- 
scvcrabiiity.     ^^^^  ^yj  the  defendant;   and  the   defendant 

agreed  to  pay  therefor  $9.15  per  thousand.  The  brick 
delivered  in  April  were  to  be  paid  for  in  cash  on  the  1st 
day  of  July,  those  delivered  in  May  were  to  be  paid  for 
on  the  1st  day  of  August,  and  payments  were  to  be  made 
on  the  1st  day  of  each  succeeding  month  thereafter  during 
the  life  of  the  contract  The  appellant  did  not  pay  as  he 
had  agreed  to  do,  but  notified  the  plaintiff  that  the  brick 
furnished  him  were  not  of  the  kind  and  quality  contracted 
for,  and  that  the  city  had  refused  to  accept  them,  and 
had  refused  to  pay  for  his  work.  There  was  evidence  tend- 
ing to  show  that  the  plaintiff  conceded  the  inferior  quality 
of  the  brick,  and  consented  to  defer  payments  therefor  until 
the  matter  had  been  adjusted  with  the  city.  After  this, 
however,  the  plaintiff  refused  to  further  furnish  brick  until 
those  already  delivered  were  paid  for,  and  thereupon  the 
appellant,  on  the  22d  day  of  September,  1902,  notified  the 
plaintiff  as  follows :  '^  You  having  refused  to  furnish  brick 
for  further  use  in  sidewalks  as  provided  in  your  contract 
made  in  1902,  this  is  to  notify  you  that  I  shall  at  once  pro- 
ceed to  purchase  brick  elsewhere  at  the  best  rates  I  can  get 


March  1905]     Brick  Mfg.  Co.  v.  Heerick.  723 

for  sidewalks  which  must  be  built,  and  charge  the  same  to 
your  account."  As  a  matter  of  fact,  the  appellant  did  pur- 
-chase  some  brick  of  others,  but  he  was  unable  to  procure  the 
■desired  quantity,  and  in  his  counterclaim  he  asked  to  re- 
-cover  the  difference  in  the  price  paid  for  the  brick  so  bought 
and  his  contract  price  with  the  plaintiff,  and,  further,  for 
the  profits  that  he  would. have  realized  on  his  contracts  with 
the  city  had  the  plaintiff  furnished  the  brick  required  to 
<io  the  work.  The  appellant  was  allowed  the  damages  first 
mentioned  and  a  part  of  his  other  claim.  The  appellee 
contends  that  upon  the  appellant's  refusal  to  pay  accord- 
ing to  the  contract  there  was  a  breach  thereof,  which  released 
it  from  further  obligation  to  furnish  brick  and  from  liability 
for  damages  therefor.  The  contract  in  this  case  cannot, 
however,  be  distinguished  from  those  in  the  cases  to  which 
we  shall  presently  refer,  and  under  the  rule  there  announced 
it  was  severable,  and  a  refusal  or  failure  to  pay  an  install- 
ment due  did  not  release  the  appellee  from  its  contract* 
Myer  &  Dostal  v.  Wheeler  &  Co.,  65  Iowa,  390 ;  Osgood  v. 
Bander  &  Co.,  75  Iowa,  550;  Hansen  &  LineJum  v.  The  C. 
S.  Heating  (Jo.,  73  Iowa,  77. 

The  plaintiff  attempted  to  show  that  the  appellant  was 
unable  to  pay  for  the  brick  which  had  been  furnished  him 
because  of  his  financial  condition,  but  there  was  no  issue  of 
this  kind  in  the  case,  and  the  testimony  was  properly  re- 
jected. 

The  plaintiff  contends  that  the  notice  served  on  it,  stat- 
ing that  tie  appellant  would  purchase  brick  elsewhere,  and 
charge  the  difference  in  the  price  thereof  to  it,  in  case  of  a 

further  refusal  to  comply  with  its  contract,  was 
2.  Election  of    ^n  elcctiou  of  remedies  on  the  part  of  the  ap- 

pellant,  and  a  waiver  of  any  other  measure  of 

.  damages.     But  with  this  proposition  we  are  unable  to  agree. 

If  it  be  conceded  tiiat  the  notice  related  to  a  remedy  within 

the  legal  meaning  of  the  term,  it  is  evident  from  the  record 

that  it  did  not  constitute  such  an  election  of  remedies  as  to 
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bind  the  appellant  In  the  first  place,  the  appellant  had 
before  this  time  served  on  the  plaintiff  a  notice  that,  if 
brick  were  not  furnished  according  to  the  contract^  he  would 
hold  it  liable  for  all  damages  suffered  on  account  thereof, 
and  stating  further  therein  that  he  would  try  to  buy  brick 
elsewhere.  The  effect  of  the  two  notices  was  to  notify  the 
plaintiff  that  the  appellant  would  purchase  brick  of  others, 
if  possible,  but  that,  in  any  event,  it  would  be  held  for  all 
damages  suffered  by  a  breach  of  the  contract  .  The  doc- 
trine of  the  election  of  remedies  is  founded  on  the  principle 
that  a  man  may  not  take  two  contradictory  positions  which 
are  so  inconsistent  that  the  assertion  of  one  necessarily  re- 
pudiates the  other,  when  he  has  actual  knowledge  of  all  the 
facts  or  the  means  of  knowing  them.  Elevator  Co.  v.  U.  P. 
By.,  97  Iowa,  719.  And,  furthermore,  the  record  fairly 
shows  that  at  the  time  of  the  claimed  election  the  appellant 
supposed,  and  had  reason  to  believe,  that  he  could  procure 
the  necessary  brick  of  others,  and  it  is  conclusively  shown 
that  he  was  unable  to  procure  them  on  the  market.  It 
was  his  duty  to  buy  elsewhere,  if  possible,  and  the  measure 
of  his  recovery  would  then  be  the  difference  between  the 
price  paid  and  the  contract  price.  But  it  is  well  settled,  and 
conceded  by  the  appellee,  that,  if  goods  to  be  used  for 
specified  purposes  cannot  be  bought  on  the  market,  a  re- 
covery may  be  had  for  the  reasonable  profits  lost  by  a  breach 
of  the  contract  Boies  &  Barrett  v.  Vincent,  24  Iowa,  388 ; 
Bichmond  &  Jackson  v.  The  By.  Co.,  40  Iowa,  264 ;  33  Iowa, 
422 ;  Manville  v.  Tel.  Co.,  37  Iowa,  219. 

The  appellant  therefore  did  nothing  more,  in  effect, 
than  to  notify  the  plaintiff  that  he  would  do  what  the  law 
required  him  to  do  —  that  is,  purchase  brick  on  the  mar- 
ket, if  he  could ;  and  he  did  not  thereby  waive  the  right  to 
another  measure  of  damages  if  he  was  unsuccessful.  He 
might,  as  he  did  in  fact,  buy  some  brick  on  the  market,  and 
still  be  unable  to  Secure  the  quantity  that  the  plaintiff  had 
undertaken  to  furnish  him.     Hence  his  claim  for  profits  on 
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the  work  he  was  unable  to  do  because  he  could  not  get  the 
brick  was  not  so  inconsistent  with  his  notice  as  to  preclude 
a  recovery  therefor.  The  general  rule  of  estoppel  is  not 
applicable,  because  the  plaintiff  did  not  claim  that  it  relied  on 
the  alleged  election,  but,  on  the  contrary,  it  conclusively 
appears  that  its  refusal  to  furnish  more  brick  was  because  of 
the  defendant's  failure  to  pay  for  those  already  furnished. 
The  appellant  recovered  the  profits  on  78,000  feet  of  walk 
which  he  was  unable  to  build  for  want  of  brick  and  the 
difference  between  the  price  he  was  to  pay  and  the  price  paid 
for  the  brick  bought  on  the  market,  and  these  damages  he 
was  clearly  entitled  to.  The  amount  allowed  as  profits  is 
probably  too  large  by  a  few  dollars  on  account  of  the  wages 
paid  by  the  appellant  to  Campbell,  but  it  is  so  small  that  we 
shall  not  disturb  the  judgment  on  account  thereof. 

The  appellant  also  contends  that  he  should  have  been 
allowed  the  profits  on  a  much  larger  amount  of  work  that 
he^was  unable  to  do,  and  that  the  court  erred  in  excluding 

testimony  tending  to  prove  that  his  contract 
contract:  with  the  city  provided  for  that  particular 
"^■""^  wL  Tlie  city,  by  ordinance,  provided  for 
the  building  of  sidewalks  of  either  brick  or  cement^  and  the 
appellant's  contract  therewith  was  for  brickwork  only. 
By  the  terms  thereof  he  was  to  commence  work  at' the  time 
fixed  by  written  order  of  the  board  of  public  works,  and  not 
until  such  order  was  issued.  The  procedure  was  as  follows : 
Where  walks  were  ordered,  the  property  owner  was  given 
ten  days'  notice  thereof,  and  that  the  walk  must  be  of  either 
brick  or  cement;  and  further,  that  if  he  failed  to  build 
the  same,  it  would  be  built  by  the  board  of  public  works  of  ' 
one  of  such  materials,  and  the  cost  thereof  assessed  against 
the  property.  Upon  failure  of  the  property  owner  to  com- 
ply with  the  order,  a  written  notice  was  given  to  the  con- 
tractor to  go  ahead  and  construct  the  walk;  the  board  hav- 
ing determined  whether  it  should  be  of  brick  or  of  cement. 
The  appellant  was  permitted  to  show  the  notices  or  orders 
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actually  issued  to  him  by  the  board,  and  was  allowed  profit 
for  the  work  which  he  might  have  done  thereunder  had  he 
been  supplied  with  brick.  But  the  court  rejected  testimony 
offered  tending  to  show  that  other  notices  or  orders  would 
have  been  issued  to  him  had  he  called  ifor  them,  and  also 
rejected  the  notices  which  had  been  served  on  the  property 
owners  requiring  them  to  build,  and  held  that  the  appellant's 
contract  with  the  city  did  not  authorize  him  to  build  walks 
until  notices  were  issued  to  him  by  the  board  of  public 
works.  We  think  the  ruling  correct.  The  appellant's  con- 
tract with  the  city  was  general  in  its  terms,  and  only  pro- 
vided that  he  should  build  such  walks  as  were  ordered  con- 
structed of  brick,  and  not  those  until  he  received  a  written 
order  therefor.  His  contract  did  not  specify  the  amount  of 
woric  he  was  entitled  to  thereunder,  and  it  was  optional  with 
the  board  of  public  works  whether  walks  should  be  of  brick 
or  cement.  It  was  therefore  a  proper  requirement  that  the 
contract  should  cover  no  work  that  he  was  not  ordered  in 
writing  to  construct  Unless  he  was  ordered  to  do  specified 
work,  he  had  no  right  to  do  it,  or  to  the  profits  that  might 
accrue  therefrom ;  and  hence  it  was  immaterial  whether  he 
might  or  might  not  have  procured  such  orders  had  he  asked 
for  them.  They  were  not  in  fact  issued,  and  the  appellant 
cannot  be  permitted  to  speculate  on  chances  at  the  expense 
of  the  plaintiff.  The  item  of  interest  allowed  the  appellant 
on*  the  difference  in  price  of  brick  is  offset  by  the  interest 
allowed  the  plaintiff  on  its  full  claim,  and  we  shall  not 
further  notice  the  matter. 

There  was  no  error  in  the  apportionment  of  the  costs, 
and  the  judgment  is  aflSrmed  on  both  appeals. —  Affirmed. 
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S.  Y.  EooEBTy  Appellant,  v.  Helbi;^  E.  Smith  Pbatt,  et 

AL.,  Appellees. 

Specific  performance:  breach  of  contract:  damages.  The  pur- 
chaser of  a  minor's  interest  in  real  property  under  a  contract 
with  the  guardian,  having  knowledge  of  the  minority  and  the 
necessity  of  an  order  of  court  to  make  the  conveyance,  cannot, 
on  the  dismissal  by  the  court  of  an  application  for  such  order, 
recover  substantial  damage  for  loss  of  profits  in  an  miction  for 
specific  performance. 

AppecU  from  Wright  District  Court. —  Hon.  W.  D.  Evans, 

Judge. 

Thuesday,  March  9,  1905. 

Action  in  equity  to  enforce  specific  performance  of 
contract  to  sell  real  estate.  Decree  for  plaintiff  as  to  an 
undivided  one-third  of  the  land,  ^nd  assessing  damages 
against  the  defendant  Helen  E.  Smith  Pratt  in  the  sum  of 
one  dollar.     The  plaintiff  appeals. —  Affirmed. 

J.  H.  Scales,  for  plaintiff. 

Birdsall  &  Bvrdsall  and  Nagle  &  Nagle,  for  appellees. 

Weaver,  J. —  Helen  E.  Smith  Pratt,  being  the  owner 
of  the  undivided  one-third  of  the  land  in  question,  and 
guardian  of  her  minor  daughter,  who  owned  the  other  undi- 
vided two-thirds,  entered  into  a  written  contract  to  convey 
the  entire  property  to  the  plaintiff.  In  entering  into  the 
contract,  plaintiff  knew  the  condition  of  the  title,  and  knew 
that  a  conveyance  of  the  daughter's  interest  could  be  had 
only  by  authority  to  be  obtained  from  the  court  Proceed- 
ings were  afterward  begun  to  obtain  the  necessary  authority 
to  make  a  conveyance,  but  were  dismissed.     It  appears  from 
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the  evidence,  that  about  the  time  the  contract  was  made, 
land  in  Wright  county  was  advancing  rapidly  in  value,  and 
that  the  sale,  if  carried  into  effect^  would  have  materially 
prejudiced  the  interests  of  the  ward.  The  court  below  re- 
fused to  specifically  enforce  the  agreement,  except  as  to  the 
one-third  owned  by  Helen  E.  Smith  Pratt,  and  refused  to 
allow  plaintiff  more  than  nominal  damages  on  account  of 
defendant's  failure  to  make  title  to  the  remainder  of ^  the 
property. 

The  question  presented  in  argument  is  upon  plaintiff's 
demand  for  substantial  damages.  It  is  shown  that  the 
land,  at  the  date  when  it  should  have  been  conveyed  ac- 
cording to  the  contract^  was  worth  materially  more  than  the 
agreed  purchase  price,  and  it  is  plaintiff's  contention  that 
defendant  is  answerable  to  him  for  the  margin  of  profit  thus 
lost.  Had  defendant  represented  herself  as  the  owner  of 
the  land,  and  as  such  entered  into  the  contract  to  convey 
it,  she  would  ordinarily  be  subject  to  the  rule  relied  upon 
by  plaintiff,  and  liable  to  him  in  damages  in  the  amount  by 
which  the  market  value*  of  the  land  exceeds  the  contract 
price.  But  this  rule  has  been  held  by  us  not  to  apply  where, 
to  the  knowledge  of  both  buyer  and  seller,  the  latter  has 
no  title,  and  without  fraud  or  bad  faith  on  his  part  fails  to 
make  or  convey  title  in  discharge  of  his  contract.  In  such 
case  there  can  be  no  recovery  for  lose  of  profits.  Foley  v. 
McKeegan,  4  Iowa,  1 ;  Sweem  v,  Steele,  5  Iowa,  352 ;  Sav}- 
yer  v,  Warner,  36  Iowa,  333 ;  YoJcom  v.  McBride,  56  Iowa, 
139;  Dormer  v.  Redenbaugh,  61  Iowa,  269.  See,  also,  cases 
to  same  point  cited  in  29  Am.  &  Eng.  Enc.  L/  (2d  Ed.)  p«ge 
724,  note  10. 

In  Gerhert  v.  Trustees,  59  N.  J.  Law,  160  (35  Atl. 
Rep.  1121 ;  59  Am.  St.  Rep.  578),  the  Xew  Jersey  Court  of 
Errors  and  Appeals,  after  a  review  of  the  authorities,  over- 
rules its  former  decisions  to  the  contrary,  and  holds  to  the 
doctrine  that  when  a  seller  of  real  estate  is,  without  fraud 
or  wrong  on  his  part,  unable  to  make  the  promised  title,  he 
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is  not  chargeable  with  the  damages,  and  the  purchaser's 
right  of  recovery  will  be  confined  to  the  payment,  if  any,  he 
has  made  on  the  agreed  price.  In  Margraf  v.  Muir,  57  N. 
Y.  155,  we  have  a  case  much  like  the  one  at  bar.  A 
mother,  having  a  dower  interest  in  lands  of  which  her  infant 
child  was  the  principal  owner,  entered  into  a  contract  to 
convey  the  entire  property  to  a  purchaser  who  knew  the 
nature  of  her  right  and  authority  in  the  premises.  The  land 
was  worth  materially  more  than  the  agreed  price,  and  tlie 
authority  to  sell  could  not  be  obtained,  and  it  was  held  that 
the  mother  was  not  liable  ii>  damages.  Stress  is  laid  on  the 
fact  that  the  purchaser  took  the  contract  knowing  the  true 
condition  of  the  title,  and  that  the  seller  could  make  no 
effective  conveyance  without  authority  from  the  court.  It 
is  true  tjiat  in  the  cited  case  it  was  also  found  that  the  buyer 
had  obtained  an  undue  advantage  by  reason  of  his  knowl- 
edge, and  the  seller's  want  of  knowledge,  of  the  real  value  of 
the  property,  but  the  decision  does  not  necessarily  turn  upon 
that  circumstance.  It  is  to  be  conceded  that  plaintiff's  claim 
is  not  without  considerable  support  in  the  books,  but  in  our 
judgment  the  decided  weight  of  authority  is  against  the 
proposition.  Indeed,  many  of  the  cases  go  to  the  extent  of 
Ijolding  that,  even  in  cases  where  the  failure  to  convey  is 
caused  by  the  fraud  or  wrong  of  the  seller,  the  right  to  re- 
cover damages  is  limited  to  the  purchase  money  pAid,  with 
reasonable  expenses  incurred  in  investigating  the  title. 
Bain  v.  Pother  gill,  L.  R.  1  H.  L.  158. 

There  is  no  showing  of  fraud  on  part  of  the  seller  in 
the  present  case,  and  we  need  not,  therefore^  consider  how 
far,  if  at  all,  we  should  feel  obliged  to  follow  this  line  of 
authorities.  Cornell  v.  Rodabaugh,  117  Iowa,  287,  is  not 
inconsistent  with  the  conclusion  we  have  reached.  There 
the  seller  had  title,  and  sought  to  avoid  specific  performance 
because  of.  an  incumbrance  which  she  herself  had  placed 
upon  the  property.  She  could  have  conveyed  a  good  title, 
and  could  at  a  reasonable  expense  have  removed  the  incum- 
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brance,  but,  failing  so  to  do,  she  was  held  to  respond  in 
damages.  In  Conner  v.  Baxter,  124  Iowa,  219,  it  does  not 
appear  th^t  the  seller  disclosed  to  the  buyer  his  lack  of  au- 
thority to  mate  a  good  title ;  while  the  decision  in  Townsend 
V.  Blanchard,  117  Iowa,  36,  h  made  to  turn  upon  the  con- 
struction of  a  statute  which  is  not  here  applicable. 

After  a  careful  review  of  the  record  and  of  the  authori- 
ties bearing  upon  the  questions  presented  in  argument,  we 
are  of  th^  opinion  that  the  decision  of  the  trial  court  is 
correct,  and  it  is  therefore  affirmed. 
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Henby  F.  Bubk,  Appellee,  v.  Ceeambby  Package  Manu- 
facturing Co.,  Appellant. 

Sale   of  poison:    negligence.    The   sale   of   poisonous   substances 

1  without  labeling  the  same  as  required  by  law,  is  negligence 
per  se. 

Proximate  cause  of  death.    In  an  action  for  the  death  of  plaintiff's 

2  son  caused  from  drinking  a  poisonous  liquid  sold  by  defendant 
without  labeling  as  required  by  law,  it  was  incumbent  on  plain- 
tiff to  show  that  such  violation  of  the  statute  was  the  proxi- 
mate cause  of  the  death. 

Intervening  negligence.    Negligence  on  the  part  of  the  purchaser 

3  of  poison  will  not  necessarily  excuse  the  vendor  for  his  viola- 
tion of  the  law  requiring  it  to  be  labeled. 

Negligence.    It'  is  not  necessary  that  one  should  foresee  the  con- 

4  sequences  of  a  wrongful  act  to  be  liable  for  an  injury  resulting 
therefrom. 

Proximate  cause.    Where  several  proximate  causes  contribute  to  an 

5  accident,  and  each  is  an  effective  cause,  the  result  may  be  at- 
tributed to  any  or  all  of  the  causes. 

Negligence.    Where  a  jug  of  poison  "\yas  deposited  in  a  creamery 

6  at  a  place  where  similar  receptacles  were  usually  kept  contain- 
ing buttermilk,  permission  of  the  cteamery  manager  to  take  a 
drink  of  buttermilk  was  not  of  itself  negligence,  it  not  appear- 
ing that  he  knew  one  of  the  jugs  to  contain  poison. 

Instruction:    proximate   cause.    In   an   action   for   negligence,   it  i§ 

7  not  error  for  the  court  to  use  the  term  "  proximate  cause  "  in 
an  instruction,  without  defining  it. 
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Same.  Under  the  issues,  an  instruction  that  the  fact  that  employes  of 
8  a  creamery;  at  which  place  the  deceased  drank  poison  from  a  jug 
supposed  to  contain  buttermilk,  knew  the  jug  contained  poison,  did 
not  relieve  defendant  from  the  charge  of  negligence,  provided  it 
sold  the  same  without  labeling  as  required  by  law,  was  not  objec- 
tionable as  eliminating  from  the  case  the  doctrine  of  proximate 
cause. 

Appeal  from  Black  Hawk  District  Court. —  Hon.  Franklin 

C.  Platt,  Judge. 

Thursday,  March  9,  1905.  , 

Action  at  law  to  recover  damages  for  injuries  received 
by  plaintiff's  minor  son,  resulting  in  his  death,  from  drink- 
ing sulphuric  acid  out  of  a  jug  in  which  the  drug  was  sold 
by  the  defendant  without  labeling  the  same  as  required  by 
law.  Trial  to  a  jury,  verdict  and  judgment  for  plaintiff, 
and  defendant  appeals. —  Affirmed. 

J.  T.  Sullivojn,  for  appellant. 

Cfates  &  Liffring  and  Bois  &  Bois,  for  appellee. 

Deemer,  J. —  Defendant  is  a  corporation  engaged  in 
the  manufacture  and  sale  of  creamery  supplies,  fixtures,  etc., 
at  the  city  of  Waterloo.  It  keeps  for  sale,  and  sells,  sul- 
lAuric  acid,  which  is  extensively  used  in  all  creameries.  On 
or  about  January  26,  1903,  it  sold  at  retail  to  one  Riedel  a 
one-gallon  jug  of  sulphuric  acid,  but  failed  to  label  the  same 
as  required  by  statute,  or  to  indicate  in  any  manner  upon 
the  package  that  it  contained  a  deadly  poison.  Riedel 
owned  and  operated  what  v^8  known  as  the  "  Crane  Creek 
Creamery,^'  in  a  rural  community  in  Black  Hawk  ooimty, 
and  he  took  the  jug  containing  the  acid  to  his  said  creamery, 
and  placed  it  upon  a  shelf  in  one  of  the  rooms  thereof.  It 
was  the  custom  at  this  creamery  to  put  buttermilk  in  jugs 
similar  to  the  one  in  which  the  acid  was  placed,  for  the 
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use  of  customers  and  employes  of  the  creamery,  who  were 
invited  and  permitted  to  drink  the  milk  placed  therein; 
Harry  O.  Burk,  plaintiff's  minor  son,  who  was  then  seven- 
teen years  of  age,  was  lawfully  at  the  creamery  on  the  9th 
day  of  February,  1903,  and  seeing  the  jug  containing  the 
acid,  asked  an  employe  at  the  creamery  if  he  could  have  a 
drink  of  buttermill^.  The  employe,  not  knowing  that  the 
boy  had  his  eye  on  the  sulphuric  acid  jug,  but  supposing 
that  he  was  refcftring  to  another  close  at  hand  which  did 
contain  buttermilk,  told  him  that  he  could,  and  invited 
him  to  drink  of  the  milk.  Burk  went  to  the  jug  containing 
the  acid,  and,  supposing  that  it  contained  buttermilk,  drank 
therefrom,  and,  as  a  result  thereof,  died  the  next  day.  The 
acid  was  taken  about  two  o'clock  in  the  afternoon  of  a 
bright  day,  and  the  room  in  which  the  jug  was  kept  was 
well  lighted.  Burk's  eyesight  was  good,  and  he  could  easily 
have  ^een  a  label  had  one  been  placed  upon  the  jug.  Cream- 
eries universally  use  sulphuric  acid  for  the  purpose  of  test- 
ing milk  and  cream  for  butter  fat,  and  this  the  defendant 
company  well  knew.  The  jug  containing  the  acid  was  a 
little  larger  than  the  buttermilk  jug,  but  both  were  one- 
gallon  white  jugs,  and  there  was  nothing  in  general  appear- 
ances  to  distinguish  one  frojn  the  other.  Defendant  knew 
that  it  was  the  custom  of  all  creameries  to  provide  butter- 
milk for  people  to  drink,  and  that  patrons  thereof  carried 
the  same  away  for  use  at  their  homes. 

Code,  section  4976,  provides,  in  substance,  that  if  any 
person  deliver  to  another  any  poisonous  liquor  or  substance 
without  having   the  word   "  poison,''   and   the  true   name 

thereof,  written  or  printed  upon  a  label  at-' 
'  son:  negii-      tachcd  to  or  affixcd  upon  the  vial,  box,  or  par- 

eel  containing  the  same,  he  shall  be  guilty  of  a 
misdemeanor.  And  sections  2588  and  2593  also  prohibit 
the  sale  pf  poisons,  except  that  the  same  be  labeled  as  therein 
required.     Violation  of  such   statutes  is  imiversally   held 
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to  be  negligence.     Ives  v.  Weldon,  114  Iowa,  476,  ^d  cases 
cited. 

But  defendant  contends  that  this  n^ligence  was  not 
the  proximate  cause  of  the  injury  to  the  plaintiff's  son.  It 
was,  of  course,  incumbent  upon  the  plaintiff  to  show,  not 

only  a  violation  of  one  or  the  other  of  these 
CAUSE  ot        sections  of  the  Code,  but  also  that  such  viola- 

OSATH 

tion  was  the  proximate  cause  of  the  injury  and 
death  of  his  son.  That  matter  was  submitted  to  the  jury 
under  pijoper  instructions,  and  it  fotind  for  the  plaintiff  on 
this  issue. 

But  it  is  said  that  Riedel,  the  owner  of  the  creamery, 
was  also  guilty  of  negligence  in  placing  the  jug  in  the  cream- 
ery at  the  place  he  did,  that  this  negligence  was  the  ap- 
proximate cause  of  the  injury   to  plaintiff's 
'•  ^^i^^j^K^,     son,  and  that  the  defendant  had  no  reason  to 

apprehend  or  anticipate  any  negligence  on  the 
part  of  the  purchaser  of  the  acid.  As  said  in  the  Ives  Case, 
supra,  these  statutes  were  made  for  the  protection  of  all 
persons  in  the  State,  and  to  warn  all  that  the  substance  they 
are  handling  is  dangerous,  and  that  its  use  requires  constant 
care.  Defendant,  as  we  have  said,  knew  of  the  custom  which 
prevailed  among  creameries,  knew  that  buttermilk  is  kept 
there  for  the  use  of  patrons,  and  that  sulphuric  acid  is  used 
in  all  creameries.  It  knew,  or  should  have  known,  that  any 
one  lawfully  about  the  creamery  vtsls  likely  to  pick  up  this 
jug,  and  to  use  the  same  for  any  legitimate  purpose.  It 
owed  a  duty  to  any  one  who  might  rightfully  handle  or  use 
the  jug  in  the  ordinary,  usual,  or  customary  manner.  This 
jug  had  to  be  kept  about  the  creamery,  and  there  was  no 
statutory  or  other  obligation  on  the  part  of  the  creamery 
owner  to  keep  it  under  lock  and  key.  Of  course,  if  he  knew 
that  it  was  not  labeled,  or  by  the  use  of  ordinary  care  should 
have  known  of  that  fact,  he  would  be  required,  on^ccount 
of  the  dangerous  character  of  the  acid,  to  use  due  care  to 
protect  all  persons  who  might  rightfully  come  in  contact 
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therewith.  But  failure  on  the  part  of  the  purchaser  to  do 
this  would  not  necessarily  excuse  the  vender  for  his  viola- 
tion of  law. 

But  defendant  insists  that  it  had  no  reason  to  anticipate 
the  wrongful  or  negligent  acts  of  the  manager  of  the  cream- 
ery, and  that  it  is  for  that  reason  not  liable  for  the  conse- 
quences thereof. '  While  there  are  some  loose 
expressions  in  the  books  to  the  effect  that  one 
is  not  liable  for  negligence  unless  the  results  of  his  acts 
might  reasonably  have  *been  foreseen  by  him,  the  4irue  doc- 
trine, as  we  understand  it,  is  that  it  is  not  necessary  to  a  de- 
fendant's liability  that  the  consequences  of  his  n^ligence 
should  have  .been  foreseen.  It  is  sufficient  if  the  injuries 
are  the  natural,  though  not  the  necessary  or  inevitable,  re- 
sult of  the  wrong;  such  injuries  as  are  likely,  under  ordinary, 
circumstances,  to  ensue  from  the  act  or  omission  in  question. 
The  test,  after  all,  is,  would  ordinary  prudence  have  sug^ 
gested  to  the  person  sought  to  be  charged  with  negligence 
that  his  act  or  omission  wx)uld  probably  result  in  injury  to 
some  one?  The  particular  result  need  not  be  such  as  that 
it  should  have  been  foreseen.  Palmer  v.  R,  R.  Co.,  124 
Iowa,  424 ;  Hazzard  v.  City,  79  Iowa,  106 ;  Doyle  v.  B,  B. 
Co,,  77  Iowa,  607;  Osborne  v.  Van  Dyke,  113  Iowa,  557. 
In  applying  this  doctrine  to  cases  where  there  is  an  inter- 
vening agency,  it  is  generally  held  that  the  intervening  act 
of  an  independent  voluntary  agent  does  not  arrest  causation, 
nor  relieve  the  person  doing  the  first  wrong  from  the  conse- 
quences thereof,  if  such  intervening  act  was  one  which 
would  ordinarily  be  expected  to  flow  from  the  act  of  the 
first  wrongdoer.     Lane  v.  Atlantic,  111  Mass.  136. 

Where  several  proximate  causes  contribute  to  an  acci- 
dent, and  each  is  an  efficient  cause,  without  the  operation 

of  which  -the   accident  would   not  have  hap- 
^'  ^uTi^"""       pened,  it  ;nay  be  attributed  to  all  or  any  of  the 

causes;  but  it  cannot  be  attributed  to  a  cause 
unless  without  its  operation  the  accident  would  not  have  hap- 
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pened.  These  rules  have  full  support  in  our  cases.  Walrod 
V.  Webster  Co.,  110  Iowa,  349;  Ha/rvey  v.  Clarindaj  111 
Iowa,  528 ;  Buehner  v.  Creamery  Co.,  124  Iowa,  445 ;  Pair 
mer  v.  R.  B.  Co.,  124  Iowa,  424;  Gould  v.  Schermer,  101 
Iowa,  582;  Liming  v.  B.  B.  Co.,  81  Iowa,  24B;  Schnee  v. 
City,  122  Iowa,  459 ;  Ives  v.  Weldon,  supra. 

Referring  now  to  the  facts.  The  jury  was  fully  justi- 
fied in  finding  that  but  for  defendant's  act  or  omission  the 
accident  in  question  would  not  have  happened.  Under  the 
testimony,  the  injury  to  plaintiff's  son  might  well  have  been 
found  to  be  the  direct  and  proximate  result  of  defendant's 
failure  to  label  the  jug  containing  the  poison.  Had  it  been 
labeled,  the  accident  would  not  have  happened,  even  though 
the  managers  of  the  creamery  may  hav-e  been  negligent  in 
placing  it  where  they  did.  '  Moreover,  had  it  been  properly 
labeled,  the  jury  might  well  have  concluded  that  there  would 
have  been  no  negligence  on  the  part  of  the  creamery  mana- 
gers in  placing  it  where  they  did. 

The  direction  to  plaintiff's  son  to  drink  out  of  a  jug 
was  tiot  of  itself  negligence.  The  person  giving  the  per- 
mission did  not  know  that  the  boy  had  in  mind  the  jug  con- 
taining the  acid,  and  there  is  nothing  to  show 

6.  Nbglzgencb.        11.  T  1  . 

that  this  person  even  knew  there  was  a  ]ug 
there  containing  acid..  It  was  a  question  for  the  j\iry,  un- 
der proper  instructions,  to  determine  whether  or  not  de- 
fendant's negligence  was  the  proximate  cause  of  the  acci- 
dent. See  cases  hitherto  cited.  The  instructions  given  by 
the  trial  court  on  that  subject  were  correct,  and  with  the 
finding  of  the  jury  thereunder  we  are  not  disposed  to  in- 
terfere. 

The  defendant  might  reasonably  have  foreseen  that  its 
act  or  omission  was  likely  to  cause  injury  to  some  one  who 
might  rightfully  handle  the  jug,  and  it  is  not  enough  for  it 
to  say  that  it  could  not  reasonably  have  foreseen  the  exact 
mishap.  None  of  the  cases  cited  and  relied  upon  by  ap- 
pellant announce  a  contrary  doctrine,  although  in  some  of 
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them  expressions  are  used  which,  in  a  measure  at  leasts  give 
color  to  its  propositions.  With  reference  to  these,  and  to 
all  other  cases  bearing  upon  the  subject,  it  may  be  said  that 
no  one  has  as  yet  given  a  very  satisfactory  definition  of 
proximate  cause.  Indeed,  one  must  of  necessity  look  to  prac- 
tical distinctions  on  this  subject,  rather  than  to  merely 
academic  or  theoretical  ones,  and,  after  all  is  said,  each  case 
must  be  decided  largely  on  the  special  facts  belonging  to  it 
At  most,  the  act  of  Kiedel  was  a  concurring  and  co-operating 
fault,  and  not  in  itself  the  producing  cause  of  the  injury,  y 

II.  Contributory  negligence  on  the  part  of  plaintiffs 
son  is  said  to  have  been  affirmatively  sho\sTi  by  the  testimony. 
We  do  not  think  so.  This  question,  like  the  other,  was  for 
the  jury,  and 'with  its  conclusion  on  this  subject  we  are 
content 

III.  In  referring  to  the  matters  which  plaintiff  should 
prove  in  order  to  be  entitled  to  a  verdict,  the  court  used  the 
term    "  proximate  cause,"    without    otherwise    defining   it. 

This  is  complained  of.  The  complaint  is  with- 
p**ro^1matl?*^*    out  merit     Theisseti  v.  Belle  Flame,  81  Iowa, 

118;  Miller  v,  Boone  County,  95  Iowa,  5. 
Were  it  otherwise,  we  should  find  that  the  matter  was  fully 
covered  in  subsequent  instructions,  notably  the  twelfth. 

IV.  In  another  instruction  the  court  said,  in  effect^  that 
the  fact  that  Riedel  and  another  employ^-  of  the  creamery 
knew  the  jug  contained  sulphuric  acid  would  not,  as  respects 

the  issues  in  the  case,  relieve  the  defendant 
8.  Samb.  from  the  charge  of  n^ligence,  provided  the  de- 

fendant sold  and  delivered  the  acid  without 
complying  with  the  statutes.  It  is  contended  that  this  re- 
moved the  doctrine  of  proximate  cause  from  the  case.  This 
is  incorrect  The  instruction  is  good  as  far  as  it  went,  and 
the  question  of  proximate  cause  was  fully  and  correctly  cov- 
ered by  other  instructions.  In  other  words,  the  negligence 
of  the  owner  or  manager  of  the  creamery  would  not  relieve 
defendant  from  the  charge  of  negligence,  provided  the  jury 


March  1905]  Plagge  v.  Mensing.  737 

found  that  defendant's  negligence  was  the  proximate  cause 
of  the  accident.  That  instructions  must  be  taken  and  con- 
st-rued together  is  fundamental,  and,  when  that  is  done  in 
this  case,  there  is  no  error  of  which  defendant  may  justly 
complain. 

Another  instruction  with  reference  to  Burkes  conduct 
in  drinking  out  of  the  jug,  in  its  bearing  upon  the  question 
of  contributory  negligence,  is  complained  of.  It  left  to  the 
jury  the  question  of  Burk's  conduct  in  this  respect,  in  view 
of  the  statement  made  to  him  by  the  employe  of  the  creamery 
wben  he  asked  for  permission  to  drink,  for  it  to  determine 
whether  or  not  he  acted  with  reasonable  prudence  and  care  in 
drinking  from  tbe  jug  in  the  manner  shown.  There  was 
no  error  in  this.  It  did  not,  as  defendant  contends,  take 
from  the  jury  the  question  of  proximate  causa 

The  twelfth  instruction,  with  reference  to  proximate 
cause,  is  also  challenged.  It  announces  the  rules  heretofore 
stated  in  this  opinion  clearly  and  distinctly,  and  we  need  not 
set  it  out  in  extenso. 

i  The  principal  point  in  the  case  is  the  doctrine  of  proxi- 
mate cause  as  applied  to  the  facts  disclosed  by  the  record. 
We  think  there  was  suflScient  testimony  to  take  the  case  to 
the  jury  on  this  proposition. 

There  is  no  error  in  the  record,  and  the  judgment  is 
affirmed. 


Feed  Plagge  v.  Dick  Mensing,  Appellant  -s. 

'       ^^  126    787 1 

,127    634! 

Drainage:    damage:    insufficiency    of    evidence.    The    owner    of        126  7371 

|n|      1071 

I  lower  land  cannot  restrain  the  owner  above  him  from  tiling 
his  open  ditches,  on  the  theory  simply  that  the  location  of  the 
tile  below  the  surface  would  drain  a  greater  area  more  rapidly 
and  carry  additional  water  onto  plaintiff's  land  which  other- 
wise would  evaporate  or  be  absorbed,  in  the  absence  of  evi- 
dence showing  that  the  tiling  increased  the  flow  and  caused 
actual  damage.  Evidence  reviewed  and  fails  to  show  an  in- 
creased injury. 
Vol.  126  I  a.— 47 
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Defective  record:    costs.    Although  an  abstract  is  not  so  defective 
2    that  a  motion  to  affirm  or  strike  should  be  sustained,  still  where 
the  questions  and  answers  are  needlessly  set  out  the  cost  of 
printing  may  be  taxed  to  appellant  on  reversal. 


Appeal  from  Franklin  District  Court* — -Hon,  X  H.  Eich- 

AEi>,  Judge. 

Thuesday,  Mabch  9,  1905. 

Action  to  enjoin  the  defendant  from  maintaining  cer- 
tain drains  in  his  land.  Decree  as  prayed,  and  defendant 
appeals. —  Reversed. 

Taylor  &  Evans,  for  appellantt 
E.  P.  Andrews,  for  appellee. 

Ladd,  J. —  The  defendant  is  owner  of  the  southwest 
quarter  and  the  plaintiff  the  northwest  quarter  of  the  same 
section  of  land.  The  natural  drainage  of  both  farms  is 
1.  Drainage:  toward  the  uorth.  In  the  fall  of  1901  defend- 
sufficfcncy'*'  ^ut  kid  three-iuch  tile  from  the  pond  E  to  2, 
of  evidence.  ^^  ^|g^  ^^^^  ^^  ^^^  Q  to  2,  ou  the  accom- 
panying map,  and  five-inch  tiling  from  2  to  N.  He  also 
excavated  a  straight  ditch  from  the  pond  N  to  M,  and  laid 
three-inch  tile  from  the  pond  H  to  H  H.  Some  witnesses 
testified  that  the  pond  S  was  drained  into  the  Il>  but  this 
was  a  mistake,  as  the  tiling  of  that  was  to  the  southwest 
The  complaint  is  that  the  result  of  this  tiling  was  to  cast 
more  water  than  formerly  upon  the  plaintiff's  land  and  flood 
it  The  evidence  fails  to  sustain  this  claim.  Prior  to  the 
laying  of  the  tile  there  was  a  ditch  or  depression  along  whidi 
the  water  passed  frbm  R  to  N;  also  a  ditch  or  swale  from 
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Q  to  N.  There  is  some  discrepancy  in  the  record  as  to  the 
extent  of  the  ponds  R  and  Q,  plaintiff's  witnesses  evidently 
including  somewhat  of  the  territory  drained  by  each  aiid 
sometimes  under  water,  *  and  those  of  defendant  estimating 
only  the  portions  filled  with  water  after  drained  by  the  old 
ditches.  No  doubt  the  water  covered  considerable  ground 
at  times,  but  we  are  satisfied  that  neither  pond  covered  to 
exceed  an  area  of  three  or  four  rods  square,  with  water 
sixteen  inches  deep  at  the  lowest  place  when  it  ceased  to 
'  run  off  through  the  ditches.  Even  this  water  disappeared  in 
dry  weather.  The  swale  extended  from  N,  over  the  plain- 
tiff's land  and  that  of  another,  to  a  creek  into  which  it  emp- 
tied. Before  it  passed  down  E  E  from  N  to  the  large  pond, 
G,  however,  it  filled  N"  by  pasvsing  through  a  depression,  and 
the  water  in  this  latter  pond,  when  it  overflowed,  went  down 
the  swale,  T,  to  the  pond  G.  Whether  H  H  was  a  pond 
is  uncertain,  but  we  are  inclined  to  think  that  water  some- 
times stood  there,  and  that  there  was  somewhat  of  a  depres- 
sion from  H  II  to  M.  How  much  water  flowed  through  this 
drain,  and  whether  the  tile  materially  increased  it,  we  have 
no  means  of  knowing.  The  pond  N  is  between  ten  and 
twenty  rods,  and  M  five  rods,  from  the  division  line.  Below 
these  to  the  north,  on  plaintiff's  land,  are  a  number  of  small 
ponds  and  the  large  one  previously  mentioned. 

The  plaintiff  estimates  that  the  water  from  defendant's 
land  flooded  two  and  one-half  acres  before  the  tiles  were 
laid,  and  covered  five  acres  in  1903.  The  renter  in  pos- 
session testified  that  there  were  one  and  one-half  acres  of 
oats  he  could  not  cut  with  the  harvester,  but  mowed,  and 
that  he  had  trouble  to  cut  two  to  two  and  one-half  acres  of 
timothy ;  that  some  of  it  he  could  not  reach  to  haul  away.  Tlie 
evidence  shows  conclusively  that  the  crops  on  this  five  acres 
had  suffered  more  or  less  from  having  too  much  water  in 
former  years,  and  that  1902  was  an  unusually  wet  season. 
The  excessive  rainfalls  fully  explain  the  condition  of  plain- 
tiff's land,  and  evidence  is  practically  undisputed  that  it 
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was  merely  affected  like  other  portions  of  the  same  farm 
knds  in  the  vicinity.  We  can  discover  no  ground  for  saying 
that  more  water  flowed  upon  it  to  its  injury  as  a  result  of 
laying  the  tiles,  unless  we  accept  certain  theories  on  which 
the  trial  judge  seems  to  have  based  the  decree.  As  stated, 
the  tiles  were  laid  in  the  line  of  the  old  ditches,  and  the 
court  found:  (1)  That  these  would  carry  water  which 
would  otherwise  have  stood  in  the  pond  and  been  evaporated 
and  absorbed  by  the  earth;  (2)  that  the  tiling,  being  located 
below  the  surface,  would  drain  the  water  from  a  wider  area 
than  the  ditch;  and  (3)  that  it  would  carry  the  water  off 
more  rapidly.  Theoretically  this  may  be  correct^  but  the 
record  contains  nothing  to  indicate  how  much  more  rapidly 
drainage  would  be  effected  through  the  tiles  than  in  the  open 
ditches,  or  how  much  less  water  would  have  been  c<^llected, 
or  how  much  more  water  would  be  taken  up  by  way  of  ab- 
sorption or  evaporation,  had  the  tiling  not  been  laid.  While 
there  was  testinxony  that  tiling  would  drain  the  land  more 
quickly  than  ditches,  it  does  not  appear  that  the  water  will 
flow  more  rapidly  or  for  a  shorter  period  from  the  lower 
end  of  the  tiling  than  it  did  from  the  ditch.  As  the  tiling 
drains  the  earth,  the  water  reaches  it  shortly  after  rain 
begins  to  fall,  while  it  may  not  flow  in  the  shallow  ditch 
until  the  soil  is  filled  to  the  surface.  After  the  water  which 
would  stand  in  the  small  ponds  had  once  been  drained  by 
the  tiling,  the  only  difference  as  to  these  would  be  that  ef- 
fected by  evaporation  and  absorption,  which,  of  course,  would 
go  on  in  ponds  M  and  N.  There  were  no  measurements  indi- 
cating differences  in  elevations,  and,  though  the  depth  of  the 
drain. may  determine  the  area  which  will  be  drained  thereby, 
this  necessarily  depends  somewhat  on  the  nature  of  the  soil 
and  topography  of  the  country. 

Enough  has  been  said  to  indicate  our  opinion  that  the 
issue  as  to  whether  the  laying  of  these  drains  worked  sub- 
stantial injury  to  plaintiff  was  a  nnatter  of  proof,  and  not 
to  be  deduced  from  mere  theory.     The  court  concluded  that, 
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as  defendant's  land  is  now  dry  at  all  times,  even  though 
plaintiff's  was  naturally  wet  and  1902  an  unusually  wet  sea- 
son, and  that  it  "  may  be  said  not  to  be  conclusively  estab- 
lished* that  the  difference  in  the  drainage  noted  was  the  direct 
and  immediate  cause  of  the  damage  claimed  by  plaintiff  in 
his  testimony,"  yet  "  that  tihe  natural  and  ordinary  result 
of  the  system  of  drainage  put  in  by  defendant  would  be  to 
produce  the  wetter  condition  of  plaintiff's  land,  and  that,  if 
any  presumption  is  to  be  indulged  in,  it  is  in  favor  of  the 
plaintiff,  and  against  the  defendant,  as  to  that.  It  also  ap- 
pears that  the  result  actually  did  take  place,  that  i&,  that 
plaintiff's  land  was  wetter  in  a  wet  time^  and  at  such  places 
and  under  such  circumstances  that  it  could  have  been  caused 
directly  by  the  tiling  or  drainage  complained  of  by  plain- 
tiff." 

Surface  water  is  a  common  enemy,  and  the  owner  of 
land  has  the  right  to  fight  it  in  any  possible  way  he  may 
choose,  provided  he  does  so  without  working  injury  to  his 
neighbor.  If,  instead  of  allowing  the  water  to  flow  along  its 
natural  course  to  collect  in  ponds,  he  caused  it  to  pass  through 
a  ditch  or  tile  into  another  pond,  all  on  his  own  land,  no 
presumption  is  to  be  indulged  that  this  will  result  in  injury 
to  the  servient  estate.  Controversies  of  this  kind  must  be 
determined  from  the  evidence  presented,  and  not  upon  mere 
theories  as  to  the  probable  effect  of  draining  by  tiles  instead 
of  ditches,  on  the  quantity  of  water  cast  on  another's  land 
or  the  manner  in  which  this  is  done.  That  injury  might 
have  resulted  from  defendant's  drains  is  not  enough.  The 
burden  of  proof  was  on  plaintiff  to  show,  as  a  basis  of  the 
relief  asked,  that  these  did  in  some  wray  render  the  land  less 
valuable  for  some  purposes  than  before.  He  failed  to  do  so. 
The  only  witness  who  testified  as  an  expert  thought  the 
change  would  not  affect  the  flow  of  water  from  the  ponds  N 
and  M  over  the  division  line.  Because  of  the  failure  to 
prove  either  a  change  or  increase  of  the  flow  of  water  from 
defendant's  land  on  that  of  plaintiff  as  a  result  of  the  tiling, 
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the  writ  of  injunction  should  have  been  denied.     See  Collins 
V.  Keokuk,  91  Iowa,  293 ;  Dorr  v.  Simerson,  73  Iowa,  89. 

The  abstract  is  not  so  defective  that  the  motion  to  af- 
firm or  to  strike  should  be  sustained.  It  is  not,  however,  in 
«.  Defbctivb  compliance  with  the  rules,  as  in  large  part  it 
mcord:  costs,  unnecessarily  sets  out  the  questions  and  an- 
swers, and,  owing  to  this  violation,  the  costs  of  printing  the 
same  will  be  taxed  to  appellant —  Reversed, 
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W.  Matthews,  et  al.  m  2% 
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Building  and  loan  mortgages:  foreclosure:  computation:  judg- 
ment. In  construing  Code,  section  1898,  relative  to  the  fore- 
closure of  a  building  and  loan  association  mortgage,  it  is  held 
that  in  computing  the  sum  for  which  judgment  should  be  en- 
tered, the  borrower  should  be  charged  with  the  net  amount  of 
the  loan  received  by  him,  together  with  twelve  per  cent,  in- 
terest per  annum  thereon,  and  he  should  be  credited  with  the 
full  amount  paid  by  him  as  dues,  fees,  fines,  premiums,  and  in- 
terest, and  judgment  should  be  rendered  for  the  difference,  if 
any;  but  if  the  payments  exceed  the  net  amount  of  the  loan,  and 
interest  then  the  association  is  not  entitled  to  judgment.  Wea- 
ver, J.,  dissenting. 

Appeal  from  Taylor  District  Court, —  Hon.  R.  L.  Pabeish, 

Judge. 

Fbiday,  March  10,  1905. 

The  plaintiff  is  a  building  and  loan  association,  and 
brings  this  suit  in  equity  to  foreclose  a  mortgage  executed 
to  it  by  Matthews  and  wife  to  secure  a  loan  of  $600  made 
to  Matthews.  There  was  a  judgment  for  the  defendants, 
and  the  plaintiff  appeals. 

Geo.  E.  TTifie  nnd  Flick  &  Jackson,  for  appellant  ^ 
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Haddock  &  Sons,  for  appellees. 

Shee*win,  C.  J. —  At  the  time  the  loan  was  made,  Mat- 
thews was  the  holder  of  five  shares  of  the  capital  stock  of  the 
plaintiff,  upon  which  he  had  agreed  to  pay  the  sum  of  sixty 
cents  per  share  per  month.  He  executed  his  note  for  $500, 
and  agreed  therein  to  pay  the  monthly  dues  on  his  stock,  $3 
per  month  as  premium,  and  $2.50  per  month  as  interest. 
When  suit  was  commenced,  in  March,  1901,  the  defendants 
were  delinquent  $27  for  nine  months^  dues,  $27  for  nine 
months'  premium,  and  $22.50  for  nine  months'  interest, 
making  the  total  delinquencies  $83.25.  The  withdrawal 
value  of  the  stock  was  then  $380.33. 

*    The  plaintiff's  claim  against  the  defendant  was  stated 
thus: 

Amount  of  the  loan '. $500  00 

Delinquent  dues    ' 27  00 

''          premium 27  00 

"          interest 22  50 

fines 6  75 

Loan  and  delinquencies $583  25 

Withdrawal  value  of  stock 380  33 

Balance  due  the  plaintiff $202.92 

• 
This  statement  of  account  is  in  exact  accord  with  a 

provision  of  the  statute.  Code,  section  1898,  which,  so  far 

as  material  to  the  question  under  consideration,  is  as  follows: 

In  case  of  foreclosure  the  borrower  shall  be  charged  with 
the  full  amoimt  of  the  loan  made  to  him,  together  with  the 
dues,  interest,  premium,  and  fines,  for  which  he  shall  be 
delinquent,  and  he  shall  be  credited  with  the  same  value  of 
his  pledge  shares  as  if  he  had  voluntary  withdrawn  the 
same.  In  the  event  judgmept  is  obtained  against  a  bor- 
rower of  a  building  and  loan  association,  no  greater  recovery 
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shall  be  had  than  the  net  amount  of  principal  actually  re- 
ceived, with  interest  thereon  at  a  rate  not  greater  than  twelve 
per  centum  on  the  amoimt  of  loan  actually  received  by,  and 
paid  to  borrower  with  statutory  attorney's  fees;  no  evasion 
'of  this  provision  shall  be  had  by  means  of  any  dues,  mem- 
bership fees,  premiums,  fines,  forfeitures  or  other  charges, 

any  agreement  to  the  contrary  notwithstanding. 

• 

The  balance  shown  by  the  appellant's  statement  of  ac- 
count would  be  the  amount  it  should  recover,  were  it  not  for 
the  provision  of  the  section  limiting  the  amount  of  recovery 
where  a  judgment  is  obtained.  It  is  a  fundamental  rule  of 
construction  that  a  statute  on  a  particular  subject  must  bo 
construed  as  a  whole,  and  that  effect  must  be  given  to  all  of 
the  language  thereof,  if  possible.  The  first  provision  of  the 
statute  under  consideration  relates  alone  to  the  foreclosure  of 
the  mortgage  executed  by  the  borrowing  stockholder,  and  pro- 
vides the  method  of  determining  the  amount  with  which  he 
may  be  charged  in  the  event  of  a  foreclosure  of  the  mortgage, 
and  were  it  not  for  the  second  provision,  which  limits  the 
amount  of  the  judgment  which  may  be  rendered  against  him 
upon  a  foreclosure,  there  would  be  no  difficulty  in  determin- 
ing the  amount  which  the  plaintiff  would  be  entitled  to  re- 
cover in  any  given  case.  But  this  clause  of  the  statute 
expressly  limits  the  amount  which  may  be  recovered,  in  the 
event  the  foreclosure  proceeds  to  a  judgment,  to  the  net 
amount  of  the  principal  actually  received,  with  ihterest 
thereon  at  twelve  per  cent,  per  annum ;  and  the  further  pro- 
vision is,  in  effect,  that,  in  determining  whether  the  rate  of 
interest  which  has  been  paid  or  will  be  paid  by  the  borrower 
in  the  event  of  a  judgment  against  him,  all  payments  made  to 
the  association  by  him  shall  be  considered  —  that  it,  the  sum 
total  paid  by  him  in  dues,  premiums,  interests,  fines,  for- 
feitures, or  other  charges  —  shall  enter  into  the  computation 
in  determining  the  rate  of  interest  paid.  When,  therefore, 
a  foreclosure  proceeds  to  a  judgment,  the  first  requisite  un- 
der this  clause  of  the  statute  is  to  ascertain  the  net  amount 
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of  the  principal  actually  received  by  the  borrower,  and  what 
the  interest  thereon  would  be  up  to  the  date  of  the  judgment, 
at  twelve  per  cent,  per  annum,  for  by  the  terms  of  the  statute 
the  association  can  by  no  possibility  recover  a  greater  sum 
than  those  two  items  aggregate. 

The  next  inquiry  is  to  determine  the  total  amount  paid 
4)y  the  borrower  to  the  association  in  connection  with  the 
loan,  and  in  determining  this,  where  a  charge  is  made  by 
the  association  for  delinquencies  imder  the  first  clause  of 
the  statute,  it  is  manifest  that  the  charge  for  such  delin- 
quencies must  be  considered  as  an  actual  payment,  because, 
in  the  event  of  a  judgment  against  the  borrower,  it  would 
amount  to  the  same  thing.  Having  determined  these  two 
amounts  —  that  is,  the  total  amount  of  the  principal  re- 
ceived and  interest  thereon  at  twelve  per  cent,  and  the  total 
amount  of  the  payments  actually  made  and  delinquencies 
charged  —  the  next  step  is  purely  mathematicaL  If  the 
latter  amoxmt  equals  or  'exceeds  the  former,  the  statutory 
limit  has  been  reached,  and  the  plaintiff  is  not  entitled  to 
a  judgment  for  more ;  but  if  the  latter  amount  does  not  equal 
the  former,  the  plaintiff  may  recover  the  difference,  if  it 
is  due  it  under  its  contract  with  the  borrower.  An  illustra- 
tion,  with  the  figures  in  this  case,  may  be  of  assistance  in 
making  clear  our  meaning.  The  net  amount  of  the  loaa 
actually  received  by  the  defendants,  as  shown  by  the  record, 
was  $467.45.  Interest  on  this  sum  at  the  time  of  the  trial, 
as  computed  by  counsel,  was  $570.07.  The  total  of  the  two 
sums  is  $1,037.52,  which  represents  the  limit  of  plaintiff's 
recovery  under  the  statute.  The  defendants  have  paid  to 
the  association,  in  dues,  interest,  and  premiums,  the  aggre- 
gate sum  of  $745.50,  and  in  the  statement  of  plaintiff's  ac- 
count, as  we  have  heretofore  seen,  they  are  chargeable  with 
the  further  sum  of  $83.25  for  delinquencies,  which  sum, 
added  to  the  amount  already  paid,  makes  a  total  sum  paid 
and  charged  on  account  of  the  items  enumerated  by  the 
statute  of  $837.75,  which  sum  represents  the  exact  amount 
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that  the  defendants  would  have  paid  had  there  been  no  de- 
linquencies. It  is  $199.77  less  than  the  aggregate  amount 
of  the  net  principal  received,  with  twelve  per  cent,  interest 
thereon,  and  hence  the  statutory  limit  has  not  been  exceeded 
by  the  payments  made  in  this  case.  It  must  be  borne  in 
mind  that  the  computation  under  the  last  clause  of  the 
statute  is  for  the  purpose  only  of  ascertaining  the  limit  of 
the  plaintiffs  judgment.  Returning  again  to  the  plaintiffs 
statement  of  account  under  the  first  clause  of  the  statute,  we 
find  that  it  claims  $202.92,  which  is  $3.15  in  excess  of  the 
amount  which  it  may  recover. 

This  conclusion  gives  force  and  effect  to  both  provisions 
of  the  statute,  and  is  not  inconsistent  with  either.  The 
statute  gives  to  associations  of  this  kind  the  right  to  ex- 
act a  greater  rate  of  interest  than  is  allowed  to  other  lenders ; 
it  permits  them  to  assess  and  collect  from  members  such  dues, 
membership  fees,  fines,  premiums,  and  interest  on  loans  as 
may  be  authorized  by  their  articles  of  incorporation  and 
by-laws,  and  expressly  says  that  the. same  shall  not  be  held  to 
be  usurious.  But  an  interest  limitation  is  also  fixed,  beyond 
which  the  association  may  not  go,  and  which  the  courts  shall 
not  permit  it  to  evade  by  any  of  the  means  named ;  the  right, 
however,  to  assess  and  collect  up  to  this  point  is  unlimited^ 
if  the  articles  so  provide. 

The  plaintiffs  claim  was  founded  upon  the  provisions 
of  section  1898,  and  the  proper  construction  of  the  limitation 
provision  thereof  seems  to  have  been  the  only  question  be- 
fore the  trial  court.  We  will  not  therefore  consider  the 
question,  suggested  in  argument  here,  that  its  application 
in  this  case  will  interfere  with  vested  rights. 

In  Bacon  v.  Iowa  Savings  &  Loan  Ass'n,  121  Iowa,  449, 
the  proper  construction  of  the  last  clause  of  the  statute  un-  ' 
der  consideration  was  not  argued.  On  the  contrary,  it  was 
contended  that  it  was  not  applicable  to  that  case,  and  the 
computation  contended  for  by  the  appellant  therein,  under 
the  limitation  clause,  was  not  controverted.     The  rule  there 
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announced  foi*  ascertaining  the  rate  of  interest  paid,  so  far 
as  it  goes,  is  in  harmony  with  our  holding  here,  although,  in 
the  discussion  of  the  particular  facts  involved  there,  the 
opinion  seems  to  limit  the  computation  to  the  interest  and 
premium  paid  and  delinquent,  instead  of  taking  into  con- 
sideration all  paynaents.  Such  was  not  the  intention, 
however. 

In  Briggs  v.  Iowa  S,  &  L.  Ass'n,  114  Iowa,  232,  the 
question  under  consideration  was  not  directly  involved.  It 
was  there  claimed  that  the  plaintiffs  were  entitled  to  the 
withdrawal  value  of  their  shares,  and  also  to  dues  and  pre- 
miums paid,  and  we  held  that  they  were  not  entitled  to 
credit  for  such  items,  following  the  holding  in  Iowa  De- 
posit &  Loan  Co.  v.  Timme  (Iowa),  85  N.  W.  Eep.  820, 
and  Spirmey  v.  Miller,  114  Iowa,  210.  To  the  same  effect 
is  the  holding  in  Iowa  B.  &  L.  Ass'n  v.  Vogt,  115  Iowa,  59. 

Nor  (Jo  we  now  hold  that  the  borrower  is  entitled  to 
them  as  distinctive  credits,  or  at  all,  unless  the  sum  total 
of  his  payments  shall  exceeji  the  amount  of  principal  actually 
accrued  and  the  statutory  interest,  in  which  event  he  is 
entitled  to  have  deducted  only  the  excess  over  such  amount 
If  the  total  amount  paid  by  him  does  not  exceed  this  limit, 
he  is  entitled  to  no  reduction,  and  consequently  to  no  credit 
for  such, items. 

The  difference  between  the  face  of  the  loan  and  the 
amount  actually  received  by  the  defendants  seems  to  have 
been  deducted  for  the  expense  of  closing  the  loan  and  for 
the  advance  payment  of  dues,  and  these  charges,  it  is  con- 
tended, are  allowed  by  the  statute,  and  by  the  contract  be- 
tween the  parties;  and  this  is  true,  except  when  it  is  neces- 
sary to  determine  whether  excessive  interest  has  been  paid, 
in  which  event  the  statute  expressly  says  that  there  shall  be 
no  evasion  of  the  rule  by  means  of  any  charges,  and  interest 
shall  be  computed  "  on  the  net  amount  of  loan  actually  re- 
ceived by  and  paid  to  borrower." 

In  determining  whether  the  interest  limit  has  been  ex- 
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'  ceeded,  the  rule  of  partial  payments  adopted  in  Hunter  v. 
Doolittle,  3  G.  Greene,  76  (54  Am.  Dec.  489),  and  in  Smith, 
Tvwgood  &  Co.  v.  Coopers  &  Clark,  9  Iowa,  376,  should  not 
obtain.  Section  1898  expressly  provides  that  monthly  pay- 
ments of  interest,  dues,  and  premiums  may  be  made,  and 
the  limitation  provision  does  not,  in  terms  or  by  implication, 
say  that  they  shall  be  treated  as  partial  payments.  . 

In  determining  whether  an  excess  of  interest  has  been 
paid,  we  are  not  dealing  with  specific  payments  which  have 
been  made  upon  the  loan,  as  would  be  the  case  were  we 
ascertaining  the  amount  due  upon  an  ordinary  promissory 
note.  The  statute  fixes  the  borrower's  credits  in  cases  of 
foreclosure,  and,  as  we  have  seen,  these  are  the  only  credits 
to  which  he  is  entitled,  unless  the  gross  amount  paid  by  him 
gives  the  association  more  than  twelve  per  cent,  on  his  loan, 
and  this  is  to  be  determined  at  the  time  the  judgment  is 
rendered.  As  we  have  heretofore  said  herein,  and  held  in 
other  cases,  the  dues,  premiums,  etc.,  are  not  to  be  treated 
as  credits  to  which  the  borrower  is  entitled  in  the  settlement 
of  his  loan;  and,  if  this  be  true,  they  certainly  cannot  be 
treated  as  partial  payments,  and  credits  be  given  therefor 
on  the  principal  debt  for  the  purpose  of  ascertaining  the  i)er 
cent  of  interest  actually  paid. 

Furthermore,  when  the  borrower  pays  according  to  the 
terms  of  his  contract,  he  receives  the  benefit  of  the  money  so 
paid  in  the  increased  withdrawal  value  of  his. stock;  and  if, 
when  judgment  is  rendered,  he  may  have  a  part  of  such  pay- 
ments applied  on  his  principal  debt  as  of  the  date  when 
made,  he  receives  interest  on  money  which  has  been  applied 
to  reduce  such  debt.  Of  course,  this  result  would  not  obtain 
if  the  withdrawal  value  of  his  stock  was  not  enhanced  by  the 
earnings  of  the  money  so  paid.  Toioa  Deposit  Co,  v.  Timine, 
supra;  Bacon  v.  Association,  supra;  Eubbich  on  Building 
Associations,  section  477 ;  Seibel  v.  Ass'n,  43  Ohio  St.  371 
(2  N.  E.  Hep.  417)  ;  Tilley  v.  Assn  (C.  C),  52  Fed.  618; 
lleeve  v.  Ass'n,  56  Ark.  335  (19  S.  W.  Rep.  917;  18  L.  E. 
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A.  129);  Thompson  on  Building  Associations,  429,  545; 
Briggs  v,  Ass'n,  114  Iowa,  232;  Hale  v.  Kline,  113  Iowa, 
523. 

The  case  is  reversed,  and  remanded  for  a  decree  in 
harmony  with  this  opinion,  or  the  plaintiff  may,  if  it  so 
elects,  have  a  decree  in  this  court —  Reversed. 

Weaver,  J.  (dissenting). —  The  statute  in  unequivocal 
language,  provides  that  in  actions  upon  building  and  loan 
contracts  no  greater  recovery  shall  be  had  against  the  bor- 
rower "  than  the  net  amount  actually  received  with  interest 
thereon  at  a  rate  not  greater  than  twelve  per  centum  per 
annum  on  the  amount  of  loan  actually  received  by  and  paid 
to  the  borrower  with  statutory  attorney's  fees.  No  evasion 
of  this  provision  shall  be  had  by  means  of  any  dues,  mem- 
bership fees,  premiums,  fines,  forfeitures  or  other  charges, 
any  agreement  to  the  contrary  notwithstanding."  Observing 
its  terms,  we'  have  the  simple  question  whether  the  pay- 
ments of  all  kinds  made  by  the  borrower  to  the  association 
equal  or  exceed  a  sum  which  would  be  suflScient  to  return 
to  such  association  the  money  actually  loaned  by  it^  with 
interest  at  twelve  per  cent,  per  annum.  If  so,  no  further 
recovery  can  be  had,  notwithstanding  any  stipulation  in  the 
contract  to  the  contrary ;  but  if  insufficient,  the  association 
may  recover  all  the  various  installments  and  charges  pro- 
vided for  in  the  contract  up  (to,  but  not  beyond,  the  limit 
thus  fixed.  In  short,  the  statute  provides  a  standard  of 
comparison  by  which  we  may  determine  when  the  premiums, 
dues,  fines,  forfeitures,  and  other  charges  shall  be  held  to 
be  excessive.  Creditors  in  general  are  by  statute  prohibited 
from  contracting  for  more  than  eight  per  cent,  interest. 
Code,  section  3038.  But  building  and  loan  associations  are 
permitted  to  disguise  usury  under  the  more  attractive  garb 
of  "  premiums,"  "  dues,"  "  fines,"  and  "  other  charges,"  and 
to  enforce  payment  thereof  so  long  as  the  sum  total  of  the 
exactions  shall  not  be  greater  than  interest  at  the  rate  of 
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twelve  per  cent,  per  annum*  Whenever,  then,  any  question 
arises  whether  the  demand  of  the  association  is  greater  than 
it  is  lawfully  entitled  to  recover,  we  have  only  to  test  it  by 
the  standard  thuB  provided.  *  That  is,  we  are  to  compare  the 
amount  which  is  necessary  to  discharge  the  debt  on  the  con- 
tract basis  of  premiums,  dues,  fines,  and  other  charges  with 
the  sum  or  result  which  would  have  been  found  had  the  loan 
been  made  at  "  twelve  per  cent,  interest  per  annum,"  and  all 
the  various  contributions  to  premiimis,  dues,  fines,  and  other 
charges  had  been  applied  as  payments. 

The  words'  '^  interest^''  "  rate,''  and  "  per  cent,  per  an- 
num," as  applied  to  compensation  for  the  use  of  money, 
have  long  had  a  fixed  and  settled  meaning  in  law,  and  the 
rule  for  computing  interest  is  agreed  to  with  practical  una- 
nimity by  all  courts  in  all  the  States,  including  our  own. 
See  Smith  v.  Coopers,  9  Iowa,  387,  and  the  many  cases  to 
same  effect  collected  in  29  American.  Digest,  pag®  230.  By 
this  rule  the  creditor  is  always  and  everywhere  required  to 
accoimt  for  all  payments  as  of  the  date  when  they  are  re- 
ceived, and,  if  such  payments  at  any  time  exceed  the  interest 
then  earned,  they  operate  to  reduce  the  principal  debt  by  the 
amount  of  such  excess,  and  in  the  same  proportion  reduce 
the  burden  of  interest  thereafter  accruing. .  If  the  Legisla- 
ture had  not  intended  its  language  to  be  interpreted  in  har- 
mony with  the  accepted  rule  of  law,  which  accords  as  well 
with  conmion  and  approved  usage,  surely  we  should  have 
been  given  some  explicit  direction  to  that  effect  Under 
the  rule  adopted  by  the  majority,  the  association  is  permitted 
to  swell  the  standard  of  comparison  by  computing  interest 
on  the  entire  amount  of  the  original  loan  for  the  entire  time 
from  the  date  of  the  contract  to  the  date  of  settlement,  and 
from  the  sum  of  these  items  the  aggregate  amount  of  all 
partial  paynients,  without  interest,  is  then  deducted.'  In 
other  wx)rds,  the  debtor  is  thus  made  to  pay  not  only  the 
given  rate  of  interest  on  the  unpaid  balance  of  principal,  but 
also  upon  the  very  money  which  he  has  repaid  and  of  which 
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the  creditor  is  enjoying  the  use  and  benefit  Applied  to 
cases  like  the  one  at  bar,  it  abolishes  the  statutory  provision 
that  no  greater  recovery  shall  be  allowed  than  the  sum 
actually  loaned,  with  interest  thereon  at  a  rate  not  greater 
than  twelve  per  cent,  per  annum,  and  substitutes  for  such 
limit  another,  by  which  the  association  may  increase  the  sum 
of  it-s  exactions  to  the  amount  which  shall  be  the  equivalent 
of  interest  at  the  rate  of  15  to  20  per  cent;  per  annum.  To 
illustrate  its  practical  effect,  let  us  suppose  that  A.  owes  B. 
$500,  bearing  interest  at  twelve  per  cent.,  and  he  pays  each 
year  for  four  successive  years  a  simi  equal  to  the  accrued  in- 
terest and  one-fifth  of  the  principal.  If  settlement  be  had 
at  the  end  of  the  fifth  year,  according  to  the  standard  rule, 
it  is  obvious,  without  formal  statement  of  the  figures,  that 
the  utmost  sum  required  of  the  debtor  to  cancel  his  obliga- 
tion is  $112.     But  applying  the  rule  of  the  majority  opinion, 

we  have  an  account  like  this : 

* 

Principal    , $500  00 

Interest  (5  years)    300  00 

Total   $800  00 

Less  Payments :  . 

First  year    ^ $160  00 

Second  year 148  00 

Third  year 136  00 

Fourth  year 124  00   ^ 

^    568  00 

Balance  due  (fifth  year) $232  00 

By  this  plan  the  debtor  is  compelled  to  pay  $232  to 
discharge  a  debt  which  by  the  ordinary  rule  of  computation 
would  amount  to  but  $112.  Now,  by  the  first  method  the 
creditor  gets  full  twelve  per  cent,  interest  per  annum.  There 
is  never  an  instant  when  every  dollar  lent  by  him  and  not 
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returned  into  his  hands  is  not  earning  him  interest  at  that 
rate.  By  the  second  method  he  received  his  full  twelve  per 
cent,  interest  as  above  sho\vn,  and  a  bonus  or  excess  of  $120. 
Stated  in  terms  of  *^  interest/'  he  receives  the  equivalent  of 
twenty  per  cent,  per  annum  on  his  money  for  the  time  it 
was  actually  out  of  his  possession.  It  cannot  be  reasonably 
supposed  that,  in  restricting  building  and  loan  associations 
to  charges  which  shall  not  exceed  the  equivalent  of  twelve 
per  cent,  per  annum,  the  Legislature  had  any  thought  that 
it  was  legalizing  a  scheme  for  the  exaction  of  twenty  per 
cent.  Assuming,  as  we  must  under  the  former  holdings  of 
this  court,  that  the  statute  which  excuses  these  associations 
from  obedience  to  the  general  law  against  usury  is  a  valid 
exercise  of  legislative  power,  every  consideration  of  justice 
and  public  policy  required  us  to  construe  this  extraordinary 
and  exceptional  grant  or  privilege  with  strictness,  and  to 
confine  its  exercise  within  the  limits  prescribed  for  it. 

To  a  great  extent,  building  and  loan  associations  have 
ceased  to  be  the  simple  co-opei*ative  enterprises  by  which 
laborers  and  others  of  limited  income  co-operate  in  bringing 
together  their  modest  savings  and  making  them  the  instru- 
ment or  means  by  which  homes  are  built  and  the  general 
prosperity  advanced,  and  have  become  devices  by  which  ex- 
cessive interest  is  obtained,  with  few,  if  any,  counterbalanc- 
ing advantages.  Says  the  Supreme  Court  of  Pennsylvania : 
"  It  is  well  known  that  the  design  of  the  Legislature  was 
to  encourage  the  erection  of  buildings.  The  motive  for  the 
grant  of  the  franchise  was  public  improvement.  But  the 
practical  working  of  the  associations  formed  under  the  law 
has  not  been  what  was  anticipated.  Though  called  *  building 
societies,'  they  are  in  truth  only  agencies  by  which  greater 
than  legal  interest  is  obtained  from  the  necessitous  and  un- 
wary." These  obvious  truths  have  led  the  courts  quite  gen- 
erally to  construe  the  statutes  authorizing  the  business  with 
strictness,  and  to  apply  to  their  contracts  the  ordinary  rule 
for  computing  interest  where. partial  payments  are  to  be  con- 
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sidered,  unless  some  other  method  is  clearly  authorized.  N, 
A.  Building  Ass'n  v.  Sutton,  35  Pa.  463  (78  Am.  Dec.  349) ; 
Kupfert  V.  B.  &  L.  Ass'n,  30  Pa.  469 ;  Mills  v.  B,  &  L 
Ass%  75  N.  C.  292 ;  Western  S.  Co.  v.  Houston,  38  Or.  377 
(65  Pac.  Eep.  611)  ;  Strauss  v.  Carolina  B.  &  L.,  117  X.  C. 
308  (23  S.  E.  Eep.  450;  30  L.  K.  A:  693;  53  Am.  St 
Kep.  585). 

It  would  be  profitless  to  go  into  a  minute  computation 
of  the  payments  in  this  case.  They  are  made  up  of  numer- 
ous small  sums  paid  at  monthly  intervals  covering  a  period 
of  several  years.  Considered  on  the  basis  for  which  I  here 
contend,  the  association  has  already  received  the  full  equiva- 
lent of  the  original  loan  with  interest  at  twelve  per  cent,  per 
annum,  and  is  entitled  to  no  more. 

In  my  opinion,  there  is  no  merit  in  the  appeal,  and  the 
decree  of  the  district  court  should  be  affirmed. 
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ABANDONMENT. 

Forfeiture:  Evidence.  In  an  action  to  declare  a  fprfeiture  of 
coal  mining  lease  on  the  ground  of  abandonment,  the  evi- 
dence is  reviewed  and  held  to  sustain  the  finding  of  the  trial 
court  that  the  failure  to  continuously  operate  the  mine,  under 
the  circumstances  shown,  was  insufficient  to  authorize  a  for- 
feiture.    Price  v.  Black,  304. 

ABSTRACT. 

AppeaL  It  does  not  necessarily  follow  from  the  fact  that  the 
cross-examination  of  certain  witnesses  does  not  appear  in 
appellant's  abstract,  that  the  same  does  not  contain  the  sub-, 
stance  of  the  evidence  as  required  to  be  set  out;  this  objec- 
tion should  be  met  by  an  amended  or  additional  abstract. 
Wolf  V.  Elevator  Co.,  659. 

Defective  record:  Cost.  Although  an  abstract  is  not  so  defective 
that  a  motion  to  affirm  or  strike  should  be  sustained,  still  where 
the  questions  and  answers  are  needlessly  set  out  the  cost  of 
printing  may  be  taxed  to  appellant  on  reversal. 

ACCOUNTING. 

Redemption  from  mortgage  foreclosure:  Equity.  A  mortgagor 
whose  property  has  been  sold  on  foreclosure,  or  his  assignee, 
may  maintain  an  equitable  action  to  redeem  if  brought  prior 
to  the  expiration  of  the  statutory  period  of  redemption,  and 
where  possession  has  been  taken  by  the  holder  of  the 
certificate  of  sale  without  assent  he  may  have  an  accounting 
of  the  rents  and  profits  and  of  any  portion  of  the  property 
converted  by  the  certificate  holder  to  his  own  use,  for  the 
purpose  of  ascertaining  the  amount  required  to  make  re- 
demption.    Dolan  V.  Blast  Furnace  Co.,  254. 

ACQUIESCENCE. 

The  fact  that  plaintifTs  team  was  not  upon  a  public  street  when 
frightened  by  defendant's  negligent  use  of  an  engine,  did  not 
affect  his  liability  for  an  injury  resulting  therefrom,  it  appear- 
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ing  that  plaintiff  was  not  a  trespasser  but  upon  a  traveled 
way  the  use  of  which  defendant  had  acquiesced  in.  Wolf  v. 
Elevator  Co.,  659.  , 

ACTIONS. 

Dismissal  of  actions:  Ratification:  Estoppel.'  The  denial  of  a 
count  of  the  petition,  tender  of  the  amount  claimed  and  offer 
to  confess  judgment  therefor,  which  are  refused,  will  not  pre- 
clude the  right  of  plaintiff  to  dismiss  as  to  that  count  at  any 
time  before  judgment;  nor  will  it  amount  to  a  ratification  or 
work  an  estoppel.  Continental  Insurance  Co.  v.  Clark  &  Cress- 
ler,  274. 

Equitable  Relief.  Where  a  suit  in  equity  by  a  vendee  of  real 
property  for  specific  performance  and  one  at  law  to  rescind 
the  contract  are  pending  at  the  same  time,  the  court  may  pro- 
ceed to  determine  the  material  issues  in  the  equity  suit  regard- 
less of  which  action  was  brought  first.     Clinton  v.  Shugart,  179. 

Husband  and  wife.  Where  a  wife  loans  her  husband  money  from 
her  separate  estate,  taking  his  note  therefor,  she  has  a  right 
under  Code,  section  3155,  to  maintain  an  action  on  the  same 
against  him  during  coverture.     In  re  Estate  of  Deaner,  701. 

Recovery  of  rents  and  profits  by  junior  mortgagee.  A  junior 
mortgagee  or  his  assignee,  whose  rights  have  not  been  fore- 
closed, may  redeem  from  the  foreclosure  of  a  prior  mortgage 
and  recover  the  rents  and  profits  less  permanent  improve- 
ments if  any,  but  such  rents  must  be  determined  and  recovered 
in  the  action  for  redemption  and  not  by  a  separate  suit,  unless 
a  sufficient  excuse  for  the  failure  be  shown.  Meredith  v. 
Lochrie,  596. 

Recovery  of  public  funds:  Stut  by  citizen:  Demand  that  offi- 
cial sue.  A  citizen*  and  taxpayer  cannot  maintain  a  suit  to 
recover  funds  of  a  city  alleged  to  have  been  misappropriated, 
without  first  demanding  of  the  proper  officers  that  suit  be 
brought,  or  a  showing  that  such  demand  would  have  been  un- 
availing.    Reed  v.  Cunningham,  302. 

Temporary  injunction:  Action  on  bond.  A  right  of  action  upon 
a  bond  given  for  the  issuance  of  a  temporary  writ  of  injunc- 
tion, will  not  lie  until  the  main  action  has  been  determined. 
Lacey  v.  Davis,  675. 

ADJUDICATION.      See  Judgments. 

ADMINISTRATORS.      See  Estates  of  Decedents. 

Discharge:    Infant  claimants:    Equitable  relief.    The  mere  fact  > 
of  infancy  will   not  authorize  a  court  of  equity  to  set  aside 
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an  order  discharging  an  administrator  to  permit  the  filing  of 
a  claim  against  the  estate  which  is  barred  by  the  statute. 
Boyle  V.  Boyle,  167. 

ADMISSIONS.      See  Evidence. 

A  deliberate  written  statement  over  a  party's  own  signature 
inconsistent  with  a  subsequent  claim  is  provable  not  merely 
to  discredit  his  testimony  but  as  substantive  proof  against 
him  and  is  not  subject  to  the  rule  governing  verbal  admis- 
sions.    Castner  v.  Railway  Co.,  581. 

Iippeachment.  Where  an  engineer  had  testified  that  he  did  not 
sound  the  whistle,  and  denied  on  cross-examination  that  at  a 
certain  time  and  place  and  in  the  presence  of  certain  persons 
he  stated  that  he  did.  give  the  signal,  it  was  competent  to 
show  that  he  made  the  latter  statement;  not  as  an  admission 
binding  upon  the  company  but  for  impeachment  purposes. 
Gregory  v.  Railway  Co.,  230. 

Instructions.  Where  there  is  both  oral  and  written  evidence 
of  an  admission,  an  instruction  in  relation  to  the  weight  to 
be  given  the  same  should  point  out  the  distinction  between 
the  two  forms  of  proof;  and  where  the  jury  is  told  that  oral 
evidence  of  an  admission  should  be  received  with  caution,  they 
should  also  be  instructed  that  when  the  admissidn  is  clearly 
identified  such  evidence  is  often  of  a  satisfactory  nature.  Cast- 
ner y.  Railway  Co.,  581. 

Proof  of  admissions.  In  an  action  against  a  railway  company 
for  damage  caused  by  fire,  it  is  competent  \o  permit  plaintiff 
to  testify  that  a  letter  written  by  him  to  the  company  definitely 
stating  the  amount  of  his  claim  was  in  fact  written  to  secure  a 
compromise  and  not  intended  as  an  accurate  statement  of  his 
damage,  as  affecting  its  weight  as  an  admission.    Idem, 

ADVANCEMENTS. 

Trusts:  Pleadings.  As  betwe^en  parent  and  child  a  conveyance 
of  real  property  is  presumed  to  be  an  advancement,  but  this 
presumption  may  be  overcome  by  clear  and  satisfactory  proof 
showing  a  trust;  but  to  admit  proof  of  a  trust  the  facts  relied 
upon  must  be  pleaded.     Hoon  v.  Hoon,  391. 

ADVERSE  POSSESSION. 

Laches:  jSstoppel.  Where  one  under  a  qutt-claim  deed  from 
the  supposed  owners  of  the  swamp  land  title,  has  in  good 
faith  entered  upon  the  land,  improved  and  occupied  it  for  a 
period   of  ten  years,  a   railway  company  in   fact  owning  the 
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same  but  having  neglected  for  more  than  ten  years  to  pro- 
cure a  patent  or  assert  its  rights,  knowing  of  the  adverse  claim 
and  occupancy,  is  estopped  by  its  laches  from  thereafter  claim- 
ing the  land.     Iowa  Railroad  Land  Co.  v.  Fehring,  1 

ADVERSE  USER 

Easement  The  act  of  one  landowner  in  filling  a  highway  ditch 
carrying  water  from  the  land  of  an  adjacent  owner  onto  his 
own,  when  done  within  the  period  of  limitation,  will  defeat 
the  claim  of  easement  growing  out  of  adverse  user.  Schofield 
V.  Cooper,  334.. 

AGENCY. 

Brokerage  agency:  Transfer.  The  contract  of  a  real  estate 
agent  to  transfer  to  another  a  list  of  properties  which  he  has 
for  sale  on  commission  that  such  other  may  arrange  terms  of 
sale  with  the  owners,  is  not  a  transfer  of  the  agency  and 
therefore  not  objectionable  on  that  ground.  Roush  v.  Gesman 
Bros.  &  Grant,  493.  / 

Commissions:  Division  Between  Agents:  Evidence:  Verdict 
In  an  action  between  real  estate  agents  for  a  division  of  com- 
missions on  the  sale  of  farms  turned  over  by  the  plaintiff  to 
defendants,  the  court  charged  that  the  plaintiff  could  not  re- 
cover for  the  sale  by  defendants  of  lands  not  listed  with  him 
by  the  owner,  but  in  view  of  the  evidence  that  a  son  of  the 
owner  of  a  certain  farm  was  authorized  to  list  the  same  and 
in  fact  listed  it  with  plaintiff,  the  verdict  including  a  commis- 
sion for  the  sale  thereof  is  sustained.    Idem. 

Contract  for  the  sale  of  land.  Where  a  written  contract  for  the 
sale  of  real  estate,  states  that  the  persons  executing,  the  same 
are  acting  as  agents  for  the  owner  who  afterwards  in  writing 
accepts  the  contract  as  his  own,  it  becomes  in  legal  effect  an 
agreement  between  the  purchaser  and  owner.  Findlcy  v. 
Koch,  131. 

Estoppel.  No  act  of  an  engineer  appointed  by  the  county  to 
supervise  the  construction  of  bridges,  nor  of  an  individual 
member  of  the  board  of  supervisors  by  which  a  contractor 
was  permitted  to  erect  less  valuable  structures  than  provided 
by  the  contract  will  estop  the  county  from  claiming  damages 
for  the  default  as  against  the  contractor  or  any  one  claiming 
under  him.  Modern  Steel  Structural  Co.  v.  Van  Buren 
County,  606. 

The  representations  of  an  agent  as  to  title,  who  is  authorized 
simply  to  sell,  will  not  work  an  estoppel  where  there  is  no 
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claim  that  he  kaew  the  purpose  of  the  inquiry,  or  that  his 
response  was  to  be  relied  upon,  or  that  the  information  was 
given  in  bad  faith.    Iowa  Railroad  Land  Co.  v.  Fehring,  1. 

Master  and  Servant:  Employment  of  help:  Authority  of  Agent 
Where  the  authority  of  the  manager  of  a  grain  business  to 
employ  help  is  not  exptessly  limited  and  there  is  a  proven  cus- 
tom to  employ  solicitors  for  a  year  or  longer,  it  will  be  pre- 
sumed in  the  absence  of  a  contrary  showing  that  the  authority 
was  conferred  in  conformity  with  the  custom;  and  an  employ^ 
given  a  contract  for  a  year  will  be  protected  when  entered 
into  in  good  faith  and  with  reasonable  prudence.  Roupke  v. 
Grain  Co.,  632. 

Insurance.  One  who  upon  his  own  request  submits  the  applica- 
tion of  a  property  owner  for  fire  insurance  to  a  foreign 
agency,  is  the  agent  of  the  company  accepting  the  same  and 
issuing  a  policy,  under  Code,  section  1*749.  Hartman  &  Dan- 
iels V.  Hollowell,  643. 

Under  the  statutes  regrulating  the  transaction  of  insurance  busi- 
ness, an  agent  effecting  insurance  on  property  in  this  State 
with  a  foreign  company  which  is  insolvent  and  unauthorized 
to  do  business  in  Iowa,  is  personally  liable  to  the  assured  in 
case  of  loss,  whether  he  actually  knew  of  the  insolvency  of  the 
company  or  not.    Idem. 

Where  insurance  agents  with  authority  to  issue  policies,  fraudu- 
lently and  negligently  issue  one  in  direct  violation  of  the 
company's  instructions  and  purposely  fail  to  report  the  risk, 
the  company  may  recover  of  the  agents  in  case  of  loss,  the 
damage  sustained  by  reason  of  such  disobedience.  Continental 
Ins.  Co.  v.  Clark  &  Cressler,  274. 

The  fact  that  an  insurance  company  did  not  have  sufficient  time 
after  the  issuance  of  a  policy  to  avail  itself  of  a  provision  for 
cancellation  prior  to  a  loss,  was  not  a  defense  available  to  its 
agent  in  an  action  against  him  for  the  fraudulent  issuance  of 
the  policy.    Idem. 

In  an  action  against  an  insurance  agent  for  wrongfully  writing^ 
a  risk  at  a  lower  rate  than  authorized  and  failing  to  report  the 
same,  and  the  evidence  tended  to  show  that  the  company  would 
have  cancelled  the  risk  had  it  known  of  it,  the  measure  of 
damages  is  the  total  loss  sustained  thereby.    Idem. 

Knowledge  of  agent  accepting  an  application  that  the  property 
is  covered  by  other  insurance,  is  binding  on  the  company,  and 
precludes  a  defense  to  an  action  on  the  policy  ba'  ed  on  that 
.eround.    Johnson  v.  Ins.  Co.,  565. 
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Where  an  agent  has  authority  to  contract  insurance  on  behalf 
of  the  company  indemnifying  the  insured  against  loss  caused 
by  lightning,  arid  the  agent  agrees  to  issue  such  a  policy,  the 
insured  is  not  responsible  for  the  agent's  omission  to  cor- 
rectly report  the  risk.    McLaughlin  v.  Insurance  Co.,  149. 

Where  the  agent  issuing  an  insurance  policy  omitted  by  inad- 
vertence to  attach  a  clause  indemnifying  the  insured  against 
loss  by  lightning,  according  to  agreement,  he  had  authority  to 
insert  such  a  clause  after  loss  occurred.    Idem. 

An  agent's  authority  to  issue  a  policy  of  insurance  continues 
until  he  has  executed  the  policy  contracted  for,  and  the  fact 
that  he  is  permitted  to  retain  the  same  after  it  is  ready  for 
delivery,  while  incomplete,  will  not  render  the  agent  the  repre- 
sentative of  the  insured  so  as  to  deprive  him  of  the  authority 
to  complete  the  contract.    Idem, 

Mutual  Insurance.  Where  an  agent  of  a  mutual  insurance  com- 
pany, having  authority  to  collect  contingent  fees,  collected  a 
fee  in  excess  of  the  legal  one  on  an  agreement  with  assured 
that  he  would  not  be  liable  for  any  further  premium  during  the 
first  year  of  the  policy,  and  the  amount  thereof  turned  over 
to  the  insurance  company  exceeded  the  amount  which  it 
would  have  received  if  the  legal  contingent  fee  had  been 
charged,  and  thereafter  an  assessment  was  made  not  greater 
than  the  excess  over  the  legal  contingent  fee  in  the  hands  of 
the  company;  it  is  held  that  the  association  could  not  defend 
a  suit  on  the  policy  on  the  ground  of  nonpayment  of  the 
assessment,  as  it  was  estopped  to  deny  the  agent's  authority 
to  collect  the  excessive  contingent  fee,  and  had  funds  in 
its  hands  to  satisfy  the  assessment.  Younghoe  v.  Insurance 
Co.,  374. 

ALIBI. 

Reasonable  doubt:  Instructions.  An  instruction  that  defendant 
was  not  bound  to  establish  an  alibi  beyond  a  reasonable  doubt, 
and  if  the  testimony  raised  a  reasonable  doubt  that  defendant 
was  present  at  the  commission  of  the  crime  he  was  entitled  to 
an  acquittal,  was  not  objectionable  as  leading  the  jury  to 
believe  that  it  was  only  such  doubt  as  to  the  alibr  which  would 
necessitate  acquittal,  where  the  doctrine  of  reasonable  doubt 
was  correctly  stated  in  another  instruction.    State  v.  Pray,  249. 

ALIMONY.     See  Divorce. 

Support  of  Child.  A  husband  is  obligated  to  provide  for  his 
child  given  into  the  custody  of  his  divorced  wife,  but  no  cause 
of  action  therefor  arises, until  he  has  refused  to  respond  to  a 
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just   claim    on    hitn   for    the    child's    maintenance.    Foote    v. 
De  Poy,  366. 

ANIMALS. 

Dogs:  EoHing  of  sheep:  Evidence.  Evidence  that  defendant, 
after  learning  of  the  loss  of  plaintiff's-  sheep  and  that  his  dog 
was  charged  with  their  destruction,  killed  the  dog  and  re- 
marked that  "it  would  kill  no  more  sheep,"  was  admissible 
in  an  action  for  damages  as  an  admission  of  liability.  Ander- 
son V.  Halverson,  125. 

Damages:  Apportionment.  Under  Code,  section  2340,  where 
more  than  one  dog  was  engaged  in  killing  sheep,  the  owner  of 
each  is  liable  only  for  the  damage  done  by  his  dog,  and  the 
amount  of  damage  and  an  apportionment  thereof  is  for  the  jury 
to  determine.    Idem. 

Distraint.  In  an  action  for  damages  from  trespassing  cattle,  an 
explanation  of  why  the  cattle  were  not  distrained  as  soon  as 
discovered,  was  properly  admitted.    De  Mers  v.'  Rohan,  488. 

Trespassing  animals:  Liability  of  owner.  Where  there  has 
been  no  legal  partition  of  a  division  fence,  and  the  stock  of 
an  adjoining  owner  break  through  onto  the  land  of  another 
and  then  into  an  enclosure  surrounded  by  a  lawful  fence,  the 
owner  of  the  stock  is  liable  for  the  damage  done.    Idem. 

Warranty.  A  representation  that  an  animal  is  as  sure  a  foal 
getter  as  ordinary  animals  of  like  character,  is  a  warranty  of 
reasonable  service  as  a  foal  getter.     Wingate  v.  Johnson,  154. 

The  actual  capacity  of  an  animal  for  breeding  purposes  as  demon- 
strated subsequent  to  a  sale,  may  be  shown  in  an  action  for  the 
breach  of  a  warranty  that  he  was  a  sure  foal  getter.    Idem. 

APPEAL. 

An  appeal  to  the  supreme  court  which  is  not  presented  in  sub- 
stantial conformity  with  the  rules  governing  the  same  is  not 
entitled  to  copsideration.    Winkler  v.  Hawkes  &  Ackley,  474. 

Abstract.  It  does  not  necessarily  follow  from  the  fact  that  the 
cross-examination  of  certain  witnesses  does  not  appear  in 
appellant's  abstrafct,  that  the  same  does  not  contain  the  sub- 
stance of  the  evidence  as  required  to  be  set  out;  this  objection 
should  be  met  by  an  amended  or  additional  abstract.  Wolf  v. 
Elevator  Co.,  659. 

Notice.  The  statement  in  an"  abstract  that  appellant  gave  notice 
of  appeal  to  defendant  and  the  clerk  of  the  court  from  which 
the   appeal   was   taken,   and   secured   his   fees,   is   sufficient   to 
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confer  jurisdiction  over  a  simple  statement  in  denial  that  the 
appeal  was  perfected  as  required  by  law  and  that  the  notice 
of  appeal  was  insufficient.     Dolan  v.  Blast  Furnace  Co.,  254. 

Service  of  notice  of  appeal  need  not  be  made  on  coparties  whose 
interests  cannot  be  prejudicially  affected  by  the  appeal.  Ewart 
V.  Ewart,  219. 

Appeal  by  bankrupt.  A  defendant  cannot  complain  that  the 
plaintiff,  having  been  adjudged  a  bankrupt  after  the  trial, 
prosecutes  the  appeal  in  his  own  name,  the  trustee  in  bank- 
ruptcy having  filed  his  written  consent  thereto.  Christy  v. 
Stedman,  428. 

Appeal  by  cross  defendant  An  order  for  continuance  against 
a  defendant  to  a  cross  petition  is  not  appealable.  Bussell  v. 
City  of  Fort  Dodge,  308. 

An  appeal  does  not  lie  from  an  order  refusing  to  direct  a 
verdict  in  favor  of  a  cross  defendant,  as  to  whom  there  had 
been  no  trial.    Idem. 

Argument.  Where  misconduct  in  argument  is  not  so  flagrant 
that  it  could  not  have  been  prevented  or  its  resulting  preju- 
dice removed  by  an  instruction,  the  cause  will  not  be  reversed 
on  appeal  on  account  thereof,  no  objection  thereto  having 
been  raised  in  the  trial  -court.     Gregory  v.  Railway  Co.,  230. 

Change  of  venue.  An  application  for  change  of  venue  is  ad- 
dressed to  tlje  discretion  of  the  trial  court,  and  its  order  will 
not  be  interfered  with  on  appeal  in  the  absence  of  a  showing  of 
abuse  of  such  discretion.     State  v.  Icenbice,  16. 

Contempt:  Review  on  certiorari.  The  statutes  relating  to  pro- 
cedure in  contempt  cases  authorize  the  appellate  court  on  cer- 
tiorari to  review  the  evidence  and  determine  whether  it  is 
sufficient  to  make  out  a  case  of  contempt.  Wells  v.  District 
Court,  340. 

Default.  The  order  of  the  trial  court  in  setting  aside  a  default 
will  not  be  disturbed  on  appeal  unless  a  clear  abuse  of  discre- 
tion is  shown.     Carver  v.  Seevers  &  Bryan,  669. 

Eminent  domain.  Where  a  railway  company  appealed  from  an 
award  of  damages  in  a  condemnation  proceeding  for  right-of- 
way,  an  appeal  by  the  landowner  was  not  necessary  in  order 
that  he  might  procure  a  larger  award  on  the  trial  of  a  com- 
pany's appeal.     McKinnon  v.  Railway  Co.,  426. 

Where  both  the  railway  company  and  landowner  appeal  from  an 
assessment  of  damages  for  right-of-way  and  the  two  appeals 
were  consolidated  after  which  the  company  dismissed  its  ap- 
peal   without    objection,    the    order    of    the    district    court   in 
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refusing  to  dismiss  the  landowner's  appeal  and  affirm  the 
assessment  will  not  be  reviewed.    Idem. 

Intoxicating  liquors.  The  trial  of  an  application  for  a  liquor 
permit,  to  which  objections  are  filed,  is  a  special  action  or 
proceeding  in  which  the  remonstrants  have  such  an  interest 
as  entitle  them  to  appeal  from  an  order  granting  the  permit. 
In  re  Application  of  Smith,  128. 

Objection  to  evidence.  Ah  objection  to  questions  in  an  action  for 
negligence,  that  they  call  for  evidence  of  distinct  prior  acts 
of  negligence,  cannot  be  urged  for  the  first  time  on  appeal. 
Gregory  v.  Railway  Co.,  230. 

Plea  in  bar.  One  who  has  not  pleaded  a  judgment  in  bar  of  the 
action  cannot  raise  the  question  on  appeal.  Newburn  v.  Lu- 
cas, 85. 

Pleadings.  The  insufficiency  of  a  pleading  which  states  a  cause 
of  action,  cannot  be  fTrst  assailed  in  the  appellate  court.    Idem. 

An  objection  to  the  insufficiency  of  a  pleading  which  was  in  no 
manner  tested  on  the  trial,  is  unavailable  on  appeal,  where 
enough  was  alleged  to  present  the  issue  upoA  which  the  case 
was  tried,  and  no  objection  was  made  to  the  evidence  in  sup- 
port thereof.     Fox  v.  National  Bank,  481. 

The  subsequent  approval  of  the  filing  of  a  pleading  is  as  effective 
as  though  permission  had  been  granted  in  advance;  and  the 
court's  discretion  in  permitting  the  dilatory  filing  of  pleadings 
will  not  be  disturbed  on  appeal  in  the  absence  of  its  abuse. 
Rice  V.  Bolton,  654. 

Trial  de  novo.  Although  a  case  is  triable  *</^  novo  on  appeal,  in 
View  of  the  opportunity  of  the  trial  judge  to  observe  the 
demeanor  of  the  witnesses,  his  findings  will  be  disturbed  with 
reluctance.    Johnson  v.  Insurance  Co.,  565. 

Assessment  of  omitted  property.  Where  an  assessment  of 
omitted  property  has  been  made  and  an  appeal  taken,  it 
becomes  the  duty  of  the  court  to  inquire  into  and  determine 
de  novo  from  all  the  evidence  the  liability  for  the  assessment; 
and  an  unverified  statement  of  omitted  taxes  prepared  by 
agents  of  the  county  employed  to  discover  the  same,  and  the 

•  assessment  thereof,  does  not  make  a  prtmtt  facie  case  for  the 
county  requiring  the  taxpayer  to  show  that  specific  items  were 
erroneously  listed.     Schoonover  v.  Petcina,  261. 

No  formal  pleadings  are  required  in  a  proceeding  to  assess 
omitted  property,  and  a  taxpayer's  general  objection  to  an 
assessment,    made    before    the    treasurer,    that    the    items    of 

.    moneys  and  credits  proposed  to  be  assessed  were  not  items  for 
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which  he  was  liable  for  the  years  specified,  and  that  his  in- 
debtedness for  those  years  which  he  was  entitled  to  set  off 
against  the  same  was  equal  to  the  amount  of  his  moneys  and 
credits,  was  sufficiently  specific  to  raise  the  issue  on  appeal. 
Idem, 

The  issue  on  appeal  from  an  assessment  of  omitted  property  is 
the  correctness  of  the  action  of  the  taxing  officer  and  the 
evidence  must  be  confined  to  that  issue,  but  the  taxpayer  is 
entitled  to  have  every  question  determined  anew  which  such 
officer  was  called  upon  to  determine.    Idem. 

ARGUMENT. 

Misconduct.  Where  misconduct  in  argument  is  not  so  flagrant 
that  it  could  not  have  been  prevented  or  its  resulting  prejudice 
removed  by  an  instruction,  the  cause  will  not  be  reversed  on 
appeal  on  account  thereof,  no  objection  thereto  having  been 
raised  in  the  trial  court.     Gregory  v.  Railway  Co.,  230. 

ARREST  OF  JUDGMENT. 

Where  a  petition  in  an  action  on  the  bond  for  damages  for  the 
wrongful  issuance  of  a  temporary  injunction  fails  to  state  that 
the  main  action  has  been  determined,  a  motion  in  arrest  of 
judgment  thereon,  under  Code,  section  3758,  will  lie.  Lacey 
v.  Davis,  675. 

ARSON. 

Challenge  to  jurors.  The  appellate  court  will  not  presume  preju- 
dice from  the  ruling  of  the  trial  court  in  excusing  a  juror 
because  wrongly  named;  nor  will  prejudice  arise  from  a  refusal 
to  excuse  another  from  the  same  panel  for  the  same  reason, 
where  the  objection  was  not  made  until  after  the  exercise  of  a 
peremptory  challenge.    State  v.  Pray,  248. 

ASSAULT.      See  Criminal  Law. 

Assault  with  intent  to  commit  murder:  Insanity:  Burden  of 
Proof.  In  a  prosecution  for  assault  with  intent  to  commit 
murder,  the  defen5iant  has  the  burden  of  proving  the  defense 
of  insanity  to  the  reasonable  satisfaction  of  the  jury  by  a  pre- 
ponderance of  the  evidence.     State  v.  Humbles,  462. 

ASSESSMENT  INSURANCE.    See  Insurance. 

ASSESSMENT  OF  PROPERTY.    See  Taxation. 

ASSESSMENT  OF  SPECIAL  TAXES.    See  Taxation  —  Speqal 

Assessments. 
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ASSUMPTION  OF  RISK.     See  Negligence. 

A  telephone  lineman  not  an  inspector  of  wires,  nor  charged 
with  the  duty  of  inspecting  or  testing  live  wires,  does  not 
assume  the  risk  of  an  injury  resulting  from  a  defective  light 
wire.    Barto  v.  Telephone  Co.,  241. 

ATTORNEYS. 

Fines:  Collection  of  attorney  fees.  An  ex  parte  order  in 
vacation  for  the  issuance  of  an  execution  to  collect,  as  attor- 
ney  fees,  ten  per  cent,  of  an  uncollected  fine  imposed  for  the 
sale  of  liquor  in  violation  of  an  injunction,  is  void  for  want  of 
notice,  and  a  suit  to  restrain  its  enforcement  will  lie. 
McConkie  v.  Landt,  317. 

Where  a  fine  has  been  imposed  for  the  sale  of  liquor  in  violation 
of  an  injunction,  the  ten  per  cent,  of  the  fine  allowed  by  Code, 
section  2429,  in  addition  to  the  reasonable  fee  provided  for  the 
attorney  prosecuting  the  cause,  cannot  be  recovered  either  as 
costs  or  otherwise  until  the  fine  has  been  collected.    Idem. 

ATTORNEY  AND  CLIENT. 

Innocent  purchaser.  An  attorney  who  has  knowledge  |hat  the 
title  to  property  has  been  procured  from  his  client  by  fraud, 
is  not  a  good  faith  purchaser  in  immediately  procuring  a  con- 
veyance to  ^himself  from  his  client's  grantor.  Jordan  v.  Cath- 
cart,  600. 

BANKRUPTCY. 

Costs:  Discharge  in  bankruptcy.  A  judgment  for  costs  in  a 
criminal  case  is  not  a  debt  "  due  for  taxes  "  within  the  excep- 
tion of  the  bankruptcy  law  of  1898  and  is  satisfied  by  the  dis- 
charge of  the  judgment  debtor  in  bankruptcy.  Olds  v.  For- 
rester, 456. 

A  judgment  for  costs  in  a  criminal  case  is  not  a  debt  based  on 
fraud  so  as  to  prevent  its  release  by  discharge  of  the  debtor 
in  bankruptcy.    Idem. 

Fraudulent  conveyances.  Conveyances  by  a  bankrupt  can  be 
avoided  on  the  ground  that  they  were  given  to  hinder  and 
delay  creditors,  only  when  made  within  four  months  prior  to 
the  filing  of  the  petition  in  bankruptcy.     Murphy  v.  Murphy,  57. 

Limitation  of  actions.  The  amendment  of  1903,  by  which  the 
four  months*  clause  of  the  bankruptcy  act  is  made  to  count 
from  the  date  of  the  recording  of  the  instrument  rather  than 
its    execution    and    delivery,    is    not    retfoactive,    nor    does    it 


766  INDEX. 

Banksuptcy    Continued  to  Banks  and  Banking 

affect    previous    constructions   of   the    statute,    but   limits    the 
time  within  which  proceedings  may  be  instituted.    Idem. 

Mortgages:  Avoidance:  Rights  of  creditors.  The  provision  of 
the  bankruptcy  act  that  "  claims,  which  for  want  of  record  or 
other  reasons  would  not  have  been  valid  liens  against  cred- 
itors of  the  bankrupt,  shall  not  be  liens  against  his  estate," 
refers  to  the  validity  of  liens  under  the  State  law;  and  a 
creditor  existing  when  a  mortgage  is  executed  must  have 
acquired  a  lien  on  the  mortgaged  property,  by  attachment  or 
otherwise,  prior  to  notice  of  the.  mortgage  to  entitle  him  to 
question  its  validity;  but  a  subsequent  creditor  may  attack  it 
on  the  ground  that  he  was  fraudulently  induced  to  extend 
credit.    Idem. 

Preference:  Limitations.  Under  the  bankruptcy  law  of  1898, 
it  is  the  transfer  of  the  property  which  is  made  an  act  of  bank- 
ruptcy and  not  the  recording  of  the  instrument;  and  the  four 
months  within  which  a  preference  may  be  avoided  by  the 
trustee  commences  to  run  at  the  time  the  transfer  was  made. 
Idem. 

Parties.  A  defendant  cannot  complain  that  the  plaintiff,  having 
been  adjudged  a  bankrupt  after  the  trial,  prosecutes  the  appeal 
in  his  own  name,  the  trustee  in  bankruptcy  having  filed  his 
written  consent  thereto.     Christy  v.  Stedman,  428. 

BANKS  AND  BANKING. 

Estoppel.  Where  the  president  of  a  national  bank  loaned  bank 
money  on  real  estate  security  in  his  own  name,  thereafter 
assigning  the  notes  only  to  the  bank,  the  mortgages  securing 
the  same  were  not  taxable  to  such  president  as  moneys  and 
credits;  nor  was  he  estopped  from  claiming  that  the  same 
were  bank  property  because  the  transaction  amounted  to  an 
evasion  of  the  federal  banking  law.    Schoonover  v.  Petcina,  261. 

Taxation  of  bank  securities.  Where  the  owner  of  a  private  bank- 
ing business  sold  and  transferred  the  business  and  assets  to  a 
national  bank  of  which  he  became  a  stockholder  and  its  presi- 
dent, the  notes  and  other  evidences  of  indebtedness  so  trans- 
ferred became  the  property  of  the  national  bank  from  the  time 
of  the  transfer,  and  was  no  longer  taxable  to  the  assignor. 
Idem. 

Insurance  by  mortgagee:  False  representations.  A  bank  official 
having  authority  to  loan  its  funds,  may  take  as  security  a  note 
and  mortgage  in  his  own  name,  and  may  insure  the  property 
as  mortgagee  in  possession  and  collect  the  same  in  case  of 
loss;  and  his  statement  in  procuring  insurance  on  the  mort- 
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gaged  property  that  he  was  a  mortgagee,  even  though  the 
funds  loaned  belonged  to  the  bank,  is  not  such. a  false  repre- 
sentation of  his  interest  in  the  property  as  to  avoid  the  policy, 
especially  where  the  agent  at  the  time  of  issuing  the  policy 
was  advised  of  the  facts.    Dalton  v.  Insurance  Co.,  377. 

BILLS  AND  NOTES. 

Conditional  delivery:  Parol  evidence.  Where  a  note  is  deliv- 
ered as  security  for  a  prior  parol  agreement,  its  conditional 
delivery  may  be  shown  by  parol.  Oakland  Cemetery  Ass'n  v. 
Lakins,  121. 

Discharge:    Parol  evidence.    Where  a  note  was  executed  in  con- 
sideration   of    other    prior    agreements    between    the    parties,  ^ 
parol  evidence  is  admissible,  in  an  action  on  the  note,  to  show 
the  entire  agreement  and  that  it  had  been  performed.    Idem. 

Default  in  interest  payments:  Waiver.  Acceptance  and  re- 
tention of  past  due  interest  on  a  note  by  the  payees  will  pre- 
clude their  assignees  from  enforcing  a  provision  that  upon  the 
default  in  payment  of  interest  the  whole  note  shall  become 
due,  where  the  sapie  was  paid  prior  to  notice  of  the  assign- 
ment.    Hecker  v.  Boylan,  162. 

Execution  of  instruments:  Burden  of  proof:  Evidence.  Where 
the  execution  of  a  note  and  mortgage  is  denied  under  oath, 
the  burden  is  on  a  plaintiff  seeking  judgment  and  foreclosure, 
to  prove  the  execution.  Evidence  is  held  insufficient  to  show 
that  defendants  signed  the  instruments  in  suit.  Damman  v. 
Vollenweider,  327. 

Taxation  of  bank  securities.  Where  the  owner  of  a  private 
banking  business  sold  and  transferred  the  business  and  assets 
to  a  national  bank  of  which  he  became  a  stockholder  and  its 
president,  the  notes  and  other  evidences  of  indebtedness  so 
transferred  became  the  property  of  the  national  bank  from 
the  time  of  the  transfer,  and  was  no  longer  taxable  to  the 
assignor.    Schoonover  v.  Pitcina,  261. 

Transfer:  Defenses.  Where  a  negotiable  note  is  transferred  by 
delivery  and  assignment,  the  holder  becomes  merely  the  as- 
signee of  a  cho?e  in  action  and  takes  the  same  subject  to  any 
defense  in  favor  of  the  makers  arising  prior  to  notice  of  the 
transfer.    Hecker  v.  Boylan,  162. 

BOARD  OF  HEALTH. 

Contagious  disease:  Employment  of  physician.  A  board  of 
health  of  a  special  charter  city  may,  in  an  emergency,  legally 
contract   with    a    member    of   the    city   council    and    also    the 
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health  officer  of  the  city  to  attend  persons  who  are  a  county 
charge  afflicted  with  a  contagious  disease.  Dewitt  y.  Mills 
County,  169. 

BOARD  OF  SUPERVISORS.    See  MuNiapAL  Corporations. 

BONDS. 

Liquor  dealer's  bond.  A  liquor  dealer's  bond  providing  for  a 
compliance  with  the  laws  of  the  State  is  valid,  although  the 
statute  in  force  at  its  execution  was  repealed  or  superseded 
by  the  Code  of  1897;  and  would  be  good  as  a  common  law 
obligation  even  though  not  in  conformity  with  the  statute. 
O'Brien  County  v.  Mahon,  539. 

The  sureties  on  a  saloon  keeper's  bond  are  liable  for  the  pay- 
ment of  the  mulct  tax.    Idem. 

The  sureties  on  a  liquor  dealer's  bond  cannot  escape  liability  for 
the  mulct  tax  on  the  ground  that  by  failure  of  the  principal  to 
pay  the  tax  he  is  no  longer  operating  under  the  law.    Idem. 

Mere  failure  to  collect  a  mulct  tax  when  due  will  not  discharge 
the  sureties  on  a  liquor  dealer's  bond.    Idem. 

The  sureties  on  a  liquor  dealer's  bond  are  liable  for  the  full  tax 
for  the  quarter  in  which  the  obligation  arose.   Jdem. 

Failure  of  a  liquor  dealer's  bond  to  describe  the  place  where 
the  business  is  to  be  conducted  will  not  invalidate  the  bond. 
Idem. 

A  liquor  dealer's  bond  given  to  secure  immunity  under  the  mulct 
law,  which  is  accepted  as  sufficient  and  operated  under,  is 
supported  by  a  sufficient  consideration.    Idem. 

A  county  may  recover  from  the  sureties  on  a  liquor  dealer's  bond 
without  first  exhausting  the  property  of  the  principal.    Idem. 

Interest  Interest  may  be  recovered  in  a  suit  on  a  liquor  dealer's 
bond.    Idem. 

BREACH  OF  WARRANTY.    See  Warranties. 

BRIDGES. 

Construction  of  bridges:  Floods:  Instructions.  Where  a  rail- 
way company  was  authorized  to  construct  its  road  over 
streams  in  such  a  manner  as  not  to  unnecessarily  impede  their 
flow  and  an  issue  of  unnecessary  obstruction  was  submitted, 
an  instruction  that  defendant  might,  without  liability,  obstruct 
the  stream  so  far  as  reasonably  necessary  to  maintain  its 
bridge  in  a  safe  condition,  was  as  favorable  as  defendant  was 
entitled  to.     Vyse  v.  The  Chicago,  B.  &  Q.  Ry.  Co.,  90. 
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Where  an  action  for  damage  caused  by  flooding  plaintiffs  land 
was  submitted  on  the  theory  that  defendant's  negligent  con- 
struction of  its  bridge  caused  the  overflow,  and  the  court 
instructed  that  unless  the  same  caused  the  wafer  to  flow  over 
plaintiflf's  land  he  could  not  recover,  failure  to  specifically 
cover  the  question  of  whether  the  flood  which  did  the  injury 
was  surface  water,  was  not  error.    Idem. 

Fraud.  Where  a  bridge  contractor  materially  alters  th©»  plans 
and  specifications  for  the  construction  of  county  bridges  by 
reducing  the  amount  of  material  therein,  without  the  knowl- 
edge or  consent  of  the  county  or  its  agents  authorized  to  con- 
sent to  the  change,  it  amounts  to  a  fraud  for  which  the 
county  may  recover.  Modern.  Steel  Structural  Co.  v.  Van 
Buren  County,  606. 

Breach  .of  contract:  Damages.  Where  a  contractor,  in  the  con- 
struction of  county  bridges,  used  material  of  less  weight  than 
provided  in  the  contract,  it  was  proper  for  the  court  in  arriv- 
ing at  the  measure  of  damages  to  add  to  the  actual  cost  of  the 
construction  according  to  contract,  the  usual  margin  of  profit 
to  the  contractor,  as  shown  by  the  evidence.    Idem. 

Estoppel.  The  acceptance  of  a  county  bridge  in  ignorance  of 
the  fact  that  the  same  was  not  constructed  in  accordance  with 
the  contract,  will  not  estop  the  county  from  insisting  upon  a 
breach  of  the  contract  or  a  recovery  of  damages.    Idem. 

The  execution  and  delivery  to  a  bridge  contractor  of  a  written 
acceptance  of  the  work  by  individual  members  of  the  board 
of  supervisors,  made  at  an  informal  gathering  for  the  purpose 
of  examining  the  work  to  enable  them  to  act  intelligibly  upon 
the  matter  of  accepting  the  same,  was  not  an  act  of  the  county; 
and  it  was  not  estopped  thereby  from  relying  on  a  breach  of 
the  contract  in  the  construction  of  the  bridge.    Idem. 

The  public  use  of  a  bridge  will  not  amount  to  an  acceptance 
thereof  and  estop  the  county  from  insisting  upon  a  breach  of 
the   contract  for  its  cbnstruction.    Idem. 

Partial  payments  by  a  county  auditor  on  a  contract  on  the  order 
of  a  single  member  of  the  board  of  supervisors  and  without 
knowledge  of  the  contractor's  default  in  construction,  will 
not  estop  the  county  from  assertyig  its  claim  for  damages 
based  on  the  contractor's  breach  of  the  contract.    Idem. 

A  county  cannot  be  estopped  by  the  acts  of  its  representative 
appointed  to  look  after  the  construction  of  bridges,  who, 
through  collusion  with  the  contractors,  perpetrates  a  fraud  on 
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the   county  by  the  substitution  of  materials  inferior  to  that 
called  for  by  the  contract.    Idem, 

No  act  of  an  engineer  appointed  by  the  county  to  supervise  the 
construction  of  bridges,  nor  of  an  individual  member  of  the 
board  of  supervisors  by  which  a  contractor  was  permitted  to 
erect  less  valuable  structures  than  provided  by  the  contract, 
will  estop  the  county  from  claiming  damages  for  the  default 
as  against  the  contractor  or  any  one  claiming  under  him. 
Idem, 

Inspection  and  repair.  Where  a  county,  after  notice  of  its  un- 
safe condition,  in  undertaking  to  repair  a  bridge  and  put  it  in 
condition  for  public  travel  fails  to  use  reasonable  care  in  the 
work,  it  is  negligent;  and  an  inspection  of  the  same  after  its 
repair  by  agents  of  the  county  who  report  it  safe  for  ordinary 
travel,  will  not  relieve  the  county  from  liability  for  the  con- 
sequences of  such  negligence.  Schlensig  v.  Monona  County, 
625. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

Contract  of  employment:  Termination  by  legislative  enactment. 
A  contract  for  personal  services  entered  into  with  a  building 
and  loan  association  providing  for  compensation  from  a  speci- 
fied fund,  which  contemplates  a  possible  change  in  the  law 
rendering  the  creation  of  such  a  fund  and  payment  of  services 
therefrom  illegal,  is  terminated  by  a  subsequent  legislative  act 
to  that  effect,  thus  rendering  performance  impossible.  Wood 
&  Duvall  V.  Association,  46^. 

Mortgages:  Foreclosure:  Computation:  Judgment.  In  con- 
struing Code,  section  1898,  relative  to  the  foreclosure  of  a  build- 
ing  and  loan  association  mortgage,  it  is  held  that  in  computing 
the  sum  for  which  judgment  should  be  entered,  the  borrower 
should  be  charged  with  the  net  amount  of  the  loan  received  by 
him,  together  with  twelve  per  cent,  interest  per  annum  thereon, 
and  he  should  be  credited  with  the  full  amount  paid  by  him  as 
dues,  fees,  fines,  premiums,  and  interest,  and  judgment  should 
be  rendered  for  the  difference,  if  any;  but  if  the  payments  ex- 
ceed the  net  amount  of  the  loan  and  interest  then  the  associa- 
tion is  not  entitled  to  judgment.  Weaver,  J.,  dissenting.  Iowa 
Deposit  &  Loan  Co.  v.  Matthews,  743. 

BURGLARY.      See  Criminal  Law. 

Evidence.    In  a  prosecution  for  burglary,  evidence  examined  and 

held  to  sustain  a  verdict  of  guilty.     State  v.  McPherson,  77. 
A  conviction   of  burglary  will  not  be  reversed  because  of  the 
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admission   of  incompetent   evidence,   where   objection   thereto 
was  waived  by  silence  or  otherwise.     State  v.  Conroy,  472. 

Conversations  in  defendant's  hearing.  In  a  prosecution  for  bur- 
glary claimed  to  have  been  planned  by  defendant,  evidence  of 
a  conversation'  between  two  others  relative  to  a  deposit  of  the 
money  stolen,  was  admissible,  there  being  evidence  that  de- 
fendant was  within  hearing  distance.     State  v.  Richards,  497. 

Flight.  In  a  prosecution  for  burglary,  an  instruction  that  flight 
is  a  circumstance  which  prima  facie  indicates  guilt,  is  not 
objectionable  as  charging  that  it  was  presumptive  evidence  of 
guilt.    Idem. 

Impaneling  grand  jury:  Place  of  holding  court  The  adjourn* 
ment  of  court  duly  convened  in  the  court  room  to  another  room 
in  the  court  house  which  was  adequate  for  the  purpose  of  im- 
paneling the  grand  jury,  and  to  perniit  a  defendant  charged  with 
crime  who  was  in  a  weak  physical  condition  to  be  present,  was 
not  a  violation  of  Code,  sections  283  and  286,  providing  that 
judicial  proceedings  must  be  public  and  held  at  the  place  pro- 
vided by  law.    Idem. 

Objection  to  grand  jury:  Waiver,  A  defendant  held  to  answer 
before  the  return  of  an  indictment  who  fails  to  appear  and 
challenge  the  grand  jury,  although  at  an  adjourned  term, 
waives  any  objection  to  the  selection  and  drawing  of  the  jury. 
State  V.  McPherson,  77. 

Possession  of  stolen  property.  A  defendant  charged  with  bur- 
glary should  be  permitted  to  explain  his  declarations  concern- 
ing his  possession  of  the  stolen  property,  made  shortly  after  he 
acquired  possession  and  before  his  accusation.  State  v.  Con- 
roy, 472. 

CERTIFICATES. 

Certification  of  records.  The  certificate  of  a  clerk  of  courts  of  t. 
foreign  State  which  refers  to  and  is  attache^  to  a  copy  of  the 
record  certified,  will  be  presumed  to  have  been  lawfully  made 
and  to  certify  to  the  copy  of  the  record  to  which  it  is  attached, 
although  made  on  a  separate  sheet.    Woodworth  v.  McKee,  714. 

Jurisdiction:  Presumption,  ^here  the  certificate  to  a  judgment 
record  of  another  State  shows  that  the  judgment  was  rendered 
by  a  court  *of  record  with  a  clerk  and  seal,  it  will  be  presumed 
that  the  court  had  jurisdiction  of  the  parties  and  the  subject 
matter,  until  the  contrary  is  shown.    Idem. 
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CERTIORARI. 

Contempt:  Review  on  certiorari.  The  statutes  relating  to  pro- 
cedure in  contempt  cases  authorize  the  appellate  court  on 
certiorari  to  review  the  evidence  and  determine  whether  it  is 
sufficient  to  make  out  a  case  of  contempt.  Wells  v.  District 
Court,  340, 

Contempt:  Trial:  Evidence.  In  a  contempt  proceeding  for 
attempting  to  influence  a  juror,  the  admission  of  a  transcript 
of  evidence  taken  upon  the  trial  of  another  cause,  based  largely 
upon  the  same  state  of  facts,  which  included  a  transcript  of 
testimony  before  a  committee  of  the  bar  association,  was 
error,  the  defendant  being  entitled  to  a  trial  under  the  statute; 
and,  not  having  been  a  party  to  the  other  case  nor  the  com- 
mittee investigation,  such  matters  were  hearsay  and  inadmis- 
sible.    Hunter  v.  District  Court,  357. 

Taxation  of  costs.  Where  the  trial  court  is  without  jurisdiction 
or  acts  illegally  in  the  taxation  of  costs,  its  rufings  may  be  re- 
viewed on  certiorari.     Berkey  v.  Thompson,  Judge,  394. 

CHALLENGE  OF  JURORS. 

The  appellate  court  will  not  presume  prejudice  from  the  ruling 
of  the  trial  court  in  excusing  a  jurOr  because  wrongly  named; 
nor  will  prejudice  arise  from  a  refusal  to  excuse  another  from 
the  same  panel  for  the  same  reason,  where  the  objection  was 
not  made  until  after  the  exercise  of  a  peremptory  challenge. 
State  V.  Pray,  248. 

Peremptory  challenges.  Swearing  of  the  jury  in  a  criminal  case 
before  the  defendant  had  exhausted  his  peremptory  challenges, 
was  not  reversible  error,  where  he  made  no  objection  nor  ex- 
cepted thereto.     State  v.  Icenbice,  16. 

Waiver  of  objection  to  juror.  An  objection  to  a  juror  because 
of  his  relation  to  the  prosecuting  witness  in  a  criminal  action, 
which  becomes  known  to  defendant's  counsel  during  the  trial, 
is  waived  by  failure  to  call  attention  to  the  fact  prior  to  the 
verdict.     State  v.  Pray,  248. 

CHALLENGES.    See  Jurors  —  Challenge  of  Jurors. 
CHANGE  OF  VENUE. 

An  application  for  change  of  venue  is  addressed  to  the  discretion 
of  the  trial  court,  and  its  order  will  not  be  interfered  with 
on  appeal  in  the  absence  of  a  showing  of  abuse  of  such  dis- 
cretion.    State  V.  Icenbice,  16. 

The  affidavits  in  support  of   a  resistance  to  a  motion  for  a  change 
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of  venue  in  a  criminal  tase,  on  the  ground  of  excitement  or 
prejudice  in  the  county,  are  not  required  to  negative  any  rela- 
tionship between  affiants  and  the  complaining  witness.    Idem. 

From  justice's  court:  Waiver  of  error.  It  is  error  for  a  justice 
to  grant  a  change  of  venue  after  the  determination  of  a  motion 
to  strike  from  the  answer  and  to  make  it  more  specific/ as  the 
same  constitutes  a  commencement  of  the  trial  within  the  mean- 
ing of  Code,  section  4502;  and  the  error  is  not  waived  by  pro- 
ceeding to  trial.     Columbus  Junction  Tel.  Co.  v.  Overholt,  579. 

CHATTEL  MORTGAGES. 

Descripticm  of  property.  A  description  in  a  chattel  mortgage  as 
"one  bay  horse  twelve  years  old  named  Mike,  one  bay  mare, 
white  strip  in  forehead,  named  Mollie,  twelve  years  old,"  the 
mortgage  also  stating  from  whom  purchased,  the  residence  of 
the  mortgagors  and  that  the  property  was  in  their  possession 
there  to  remain  until  default  in  payment  or  an  attempted  sale, 
was  sufficiently  definite  to  authorize  its  admission  in  evidence. 
Colean  Implement  Co.  v.  Strong,  598. 

Identification  of  property.  Where  the  description  in  a  mortgage 
is  sufficiently  definite  to  justify  its  admission  in  evidence,  the 
property  may  then  be  identified  by  extrinsic  evidence.    Idem. 

Inconsistent  provisions:  Right  to  foreclose.  The  written  por- 
tions of  an  instrument  will  control  the  printed  provisions  where 
the  same  are  inconsistent,  so  that  .where  it  appeared  from  the 
terms  of  a  note  and  chattel  mortgage  covering  a  stock  of 
goods,  that  the  mortgagor  reserved  the  right  to  handle  the 
same  in  the  regular  mercantile  way  and  that  the  indebtedness 
should  be  paid  from  the  sales  of  the  stock,  a  printed  provision 
that  the  mortgagee  might  take  possession  whenever  he  chose, 
was  inoperative.     Sylvester  v.  Ammons,  140. 

CHOSES  IN  ACTION. 

Bills  and  notes:  Transfer:  Defenses.  Where  a  negotiable  note 
is  transferred  by  delivery  and  assignment,  the  holder  becomes 
merely  the  assignee  of  a  chose  in  action  and  takes  the  same 
subject  to  any  defense  in  favor  of  the  makers  arising  prior  to 
notice  of  the  transfer.     Hecker  v.  Boylan,  162. 

CITIES  UNDER  SPECIAL   CHARTER.    See   Muniopal   Cor- 
porations. 

CODIFICATION. 

Statutory  construction.  A  general  recodification  and  re-enact- 
ment  of  the  statute  law  does  not  indicate  a  legislative  intent 
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to  change  the  same,  and  the  decisions  relating  to  statutory  pro 
visions  then  in  force  will  continue  controlling  in  the  interpre- 
tation of  the  same  provisions;  but  v^here  it  is  the  plain  legis- 
lative intent  to  radically  change  or  materially  add  lo  the 
previous  statutes,  such  decisions  are  not  controlling.  Martin 
V.  Oskaloosa,  680. 

COLLATERAL  ATTACK. 

Appointment  of  guardian  ad  litem.  An  order  of  court  appointing 
a  guardian  ad  litem  and  directing  the  sale  of  a  minor's  property 
after  service  of  notice  but  prior  to  the  date  specified  therein, 
though  irregular,  is  not  subject  to  collateral  attack  where  no 
application  for  its  correction  was  made  during  the  term  and 
the  record  was  subsequently  approved.     Rice  v.  Bolton,  664. 

COMMISSIONS.    See  Agency. 

COMPENSATION  OF  PUBLIC  OFFICERS. 

Mulct  tax:  Collection.  That  portion  of  the  regular  annual 
mulct  tax  which  a  county  is  required  by  law  to  pay  to  a  city, 
is  not  subject  to  the  county  treasurer's  charge  of  three  fourths 
of  one  per  cent,  for  collection,  as  provided  in  Code,  section 
490,  but  any  additional  tax  imposed  by  the  city  for  its  benefit 
and  collected  by  the  treasurer  should  pay  this  commission. 
City  of  Waverly  v.  Bremer  County,  98. 

Coiut  reporter.  The  shorthand  reporter  of  a  superior 
court  is  entitled  to  compensation  for  all  of  the  time  he  is  re- 
quired to  attend  court,  in  the  same  manner  as  reporters  of  the 
district  courts,  and  his  compensation  is  not  restricted  to  the 
time  he  is  actually  engaged  in  taking  evidence.  Ferguson  v. 
Pottawattamie  County,  108. 

COMPLAINT.     See  Rape  — Criminal  Law. 

Complaint  of  prosecutrix.  In  rape,  failure  of  the  prosecutrix  to 
make  complaint  affects  only  her  credibility,  and  circumstances 
of  excuse  may  be  shown  to  negative  any  inference  to  be  drawn 
from  such  failure.     State  v.  Icenbice,  16. 

COMPROMISE  AND  SETTLEMENT. 

Exclusion  of  evidence.  In  an  action  to  recover  of  an  attorney 
money  collected  for  a  client  after  deducting  a  stated  collection 
fee,  where  defendant  admitted  the  service  but  denied  that  the 
collection  fee  as  alleged  was  agreed  upon,  and  pleaded  other  and 
prior  services  performed  and  full  settlement  of  the  entire  con- 
troversy, it  was  error  to  exclude  evidence  of  such  other  serv- 
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ice,  and  the  error  was  not  cured  by  the  indirect  appearance  in 
the  record  of  a  portion  of  the  excluded  testimony.  Greenlee 
V.  Mosnat,  330. 

CONCURRENT  INSURANCE.    See  Insubance. 

CONDEMNATION. 

Appeal.  Where  both  the  railway  company  and  landowner  ap- 
peal from  an  assessment  of  damages  for  right-of-way  and  the 
two  appeals  were  consolidated  after  which  the  company  dis- 
missed its  appeal  without  objection,  the  order  oi  the  district 
court  in  refusing  to  dismiss  the  landowner's  appeal  and  affirm 
the  assessment  will  not  be  reviewed.  McKinnon  v.  Railway 
Co.,  426. 

Where  a  railwJly  company  appealed  from  an  award  of  damages 
in  a  condemnation  proceeding  for  right-of-way,  an  appeal  by 
the  landowner  was  not  necessary  in  order  that  he  might  pro- 
cure a  larger  award  on  the  trial  of  the  company's  appeal.  Idem, 

CONFESSIONS. 

Where  a  confession  appears  to  have  been  voluntarily  made,  the 
burden  is  on  defendant  to  show  such  coercion  or  inducement 
as  to  require  its  exclusion.    State  v.  Icenbice,  16. 

Identity  of  defendant.  In  a  prosecution  for  rape,  the  confes- 
sions of  defendant  constitute  sufficient  evidence  to  take  the 
case  to  the  jury  on  the  question  of  his  identity.    Idem. 

Proof  of  same.  Oral  testimony  of  a  confession  is  not  compe- 
tent, where  the  confession  was  reduced  to  writing  and  signed, 
but  its  admission  was  not  reversible  error  where  the  writing 
afterward  admitted,  substantiated  the  oral  statements.  State 
v.  Usher,  287. 

CONSPIRACY.     See  Criminal  Law. 

Evidence:  Letters.  In  proof  of  conspiracy,  it  is  error  to  permit 
the  addressee  to  testify  to  the  contents  of  a  letter  claimed  to 
have  been  written  by  defendant,  on  proof  simply  of  the  ad- 
dress and  signature,  there  being  no  other  evidence  connecting 
defendant  with  the  letter.     State  v.  Conroy,  472. 

CONSTITUTIONAL  LAW. 

Classification:    Uniformity:    Due  process   of  law.    The   act  of 

the  legislature  limiting  the  time  within  which  actions  should 
be  commenced  to  enforce  all  judgments  rendered  between  the 
taking  effect  of  the  Code  of  1873  and  the  Code  of  1897,  is  not 
unconstitutional    for  nonuniformity,   as   it   applies   to  all   such 
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judgments  as  a  class,  and  the  act  simply  reorganizes  a  classi- 
fication made  by  prior  legislation;  nor  is  it  void  as  depriving 
the  judgment  holder  of  rights  without  due  process  of  law. 
Wooster  v.  Bateman,  552. 

Contempt:  Statutes.  The  provisions  of  the  statute  prescribing 
the  procedure  for  the  punishment  of  constructive  contempts 
are  not  unconstitutional  as  depriving  courts  of  their  inherent 
power  to  punish  contempt,  but  rather  provide  regulations  for 
the  exercise  thereof;  nor  do  they  deprive  the  accused  of  any 
constitutional  right  or  punish  him  without  due  process  of  law. 
Drady  v.  District  Court,  345. 

Statute  of  limitations:  Amendment  The  legislature  may  amend 
an  existing  statute  so  as  to  lengthen  or  shorten  the  time  within 
which  a  cause  of  action  on  a  judgment  will  be  barred,  without 
violating  the  constitutional  prohibition  against  the  impairment 
of  contracts,  if  a  reasonable  time  is  given  for  the  commence- 
ment of  action  before  the  bar  becomes  effectual.  Wooster  v. 
Bateman,  552. 

Trial  by  jury:    Waiver  of  right.    The  right  of  a  trial  by  jury 
is  a  constitutional  guaranty  which  cannot  be  waived  by  a  de- 
,  fendant  in  a  criminal  case,  and  a  judgment  entered  on  a  trial 
to  the  court  will  be  reversed  on  appeal.    State  v.  Rea,  65. 

CONTAGIOUS  DISEASE. 

Compensation  of  physician:  .Liability  of  county.  Under  section 
2570,  Code  of  1897,  the  liability  of  a  county  became  absolute 
for  the  bill  of  a  physician  employed  by  a  local  board  of  heahh 
to  attend  a  person  afflicted  with  contagious  disease,  as  the 
same  was  allowed  by  the  board  of  health,  where  it  appeared 
that  the  patient  and  those  liable  for  his  support  were  unable 
to  pay.     Resner  v., Carroll  County,  423. 

A  board  of  supervisors  had  no  authority  under  code  of  1897 -to 
reduce  the  bill  of  a  physician  for  attending  a  smallpox  patient, 
where  the  same  had  been  audited  and  allowed  by  the  board  of 
health,  and  the  acceptance  of  a  portion  of  the  sum  did  not  bar 
a  claim  for  the  balance,  in  the  absence  of  agreement.    Idem. 

Emplo3rment  of  phsrsician.  A  board  of  health  of  a  special  charter 
city  may,  in  an  emergency,  legally  contract  with  a  member  of 
the  city  council  and  also  the  health  officer  of  the  city  to  attend 
persons  who  are  a  county  charge  afflicted  with  a  contagious 
disease.    Dewitt  v.  Mills  County,  169. 
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Constituticmal  law:  Statutes.  The  provisions  of  the  statute  pre- 
scribing the  procedure  for  the  punishment  of  constructive  con- 
tempts are  not  unconstitutional  as  depriving  courts  of  their 
inherent  power  to  punish  contempt,  but  rather  provide  regula- 
tions for  the  exercise  thereof;  nor  do  they  deprive  the  accused 
of  any  constitutional  right  or  punish  him  without  due  process 
of  law.    Drady  v.  District  Court,  345. 

The  statutes  defining  contempts  and  prescribing  the  procedure 
for  their  punishment,  cover  the  whole  of  the  subject-matter, 
and  therefore  operate  to  repeal  the  common  law  on  the  subject. 
Idem. 

Certiorari.  In  a  contempt  proceeding  for  attempting  to  influence 
a  juror,  the  admission  of  a  transcript  of  evidence  taken  upon 
the  trial  of  another  cause,  based. largely  upon  the  same  state 
of  facts,  which  included  a  transcript  of  testimony  before  a 
committee  of  the  bar  association,  was  error,  the  defendant 
being  entitled  to  a  trial  under  the  statute;  and,  not  having  been 
a  party  to  the  other  case  nor  the  committee  investigation,  such 
matters  were  hearsay  and  inadmissible.  Hunter  v.  District 
Court,  357. 

The  statutes  relating  to  procedure  in  contempt  cases, authorize 
the  appellate  court  on  certiorari  to  review  the  evidence  and 
determine  whether  it  is  sufficient  to  make  out  a  case  of  con- 
tempt.   Wells  V.  District  Court,  340. 

Evidence.  Contempt  proceedings  are  criminal  in  nature,  and 
to  authorize  a  conviction  the  proof  of  guilt  should  be  clear 
and  satisfactory.  The  evidence  is  reviewed  and  held  insuf- 
ficient to  make  out  a  case.    Idem, 

In  a  proceeding  to  punish  for  contempt  an  attempt  to  influence 
the  verdict  of  a  juror,  the  evidence  is  reviewed  and  held  suf- 
ficient to  support  a  judgment  of  guilty.  Drady  v.  District 
Court,  345. 

Where  there  was  competent  evidence  to  support  a  conviction  for 
contempt,  the  admission  of  a  transcript  of  accused's  testimony 
before  an  investigating  committee  of  the  bar,  was  not  preju- 
dicial error.    Idem. 

Influencing  juror.  The  court  has  power  under  Code,  section 
4461,  to  punish  for  contempt  an  attempt  to  influence  a  juror 
of  the  general  panel,  made  prior  to  the  time  he  was  sworn  to 
try  the  particular  case.     Marvin  v.  District  Court,  355. 

Intoxicating  liquors:    Injunction.    A  decree  enjoining  defendant 
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from  illegally  selling  liquors  in  a  certain  building  was  not  void, 
depriving  the  court  of  jurisdiction  to  punish  for  contempt, 
because  reciting  that  defendant  was  not  the  owner  of  the 
premises  during  the  time  of.  such  sales  and  that  since  that  time 
the  same  had  been  sold  and  possession  given.  Ohlrogg  v. 
District  Court,  247. 

Jurisdiction.  A  contempt  proceeding  may  be  tried  by  any  judge 
of  the  court  in  which  the  oflfense  was  committed.  Drady  v. 
District  Court,  345. 

Procedure.  Under  the  Code,  a  denial  by  the  accused  of  the 
contempt  charged  does  not  operate,  as  at  common  law,  to 
purge  him  of  the  offense,  but  the  court  is  to  determine  by  a 
trial  the  facts  put  in  issue  by  the  answer;  and  a  contrary  view 
is  not  indicated  by  the  provisions  of  Code,  section  2407,  relating 
to  the  violation  of  a  liquor  nuisance  injunction.    Idem. 

An  application  to  punish  for  contempt  may  properly  be  made  in 
a  pending  case,  rather  than  by  an  independent  proceeding  in 
the  name  of  the  State;  and  the  court  will  take  notice  of  the 
records  of  prior  proceedings  in  the  case  without  their  intro- 
duction in  evidence.     Ferguson  v.  Wheeler,  111. 

Punishment.  The  district  court  of  Pottawattamie  county  sitting 
at  Council  Bluffs  has  jurisdiction  to  enter  an  order  of  punish- 
ment for  contempt  in  a  case  pending  in  the  same  court  at 
Avoca,  in  said  county,  where  the  parties  stipulate  that  the  con- 
tempt proceedings  shall  be  heard  at  that  time  and  place.  Idem, 

CONTINUANCE. 

Appeal  by  cross  defendant.  An  order  for  continuance  against  a 
defendant  to  a  cross  petition  is  not  appealable.  Bussell  v.  City 
of  Fort  Dodge,  308. 

Continuance  to  take  depositions.  Under  Code,  section  3652,  a 
party  may  elect  to  take  his  evidence  by  deposition,  and  he  is 
entitled  to  a  reasonable  time  in  which  to  do  so;  and  after  issue 
joined,  there  being  no  order  to  take  the  evidence  during  the 
term,  nor  a  showing  of  sufficient  time  h^d  such  order  been  en- 
tered, he  is  entitled  to  a  continuance.    Husted  v.  Williams,  634. 

CONTRACTS. 

Approval  of  void  contract.  An  order  of  court  approving  a  void 
contract  is  of  no  effect,  where  its  validity  was  not  adjudicated. 
Foote  v.  De  Poy,  366. 

Brokerage  agency:  Transfer.  The  contract  of  a  real -estate 
agent  to  transfer  to  another  a  list  of  properties  which  he  has 
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for  sale  on  commission  that  such  other  may  arrange  terms  of 
sale  with  the  owners,  is  not  a  transfer  of  the  agency  and  there- 
fore not  objectionable  on  that  ground.  Roush  v.  Gesman  Bros. 
&  Grant,  493. 
Breach  of  contract:  Acceptance:  Estopx>eL  The  acceptance 
of  a  county  bridge  in  ignorance  of  the  fact  that  the  same  was 
not  constructed  in  accordance  with  the  contract,  will  not 
estop  the  county  from  insisting  upon  a  breach  of  the  contract 
or  a  recovery  of  damages.  Modern  Steel  Structural  Co.  v. 
Van  Bur  en  County,  606. 

The  execution  and  delivery  to  a  bridge  contractor  of  a  written 
acceptance  of  the  work  by  individual  members  of  the  board 
of  supervisors,  made  at  an  informal  gathering  for  the  purpose 
of  examining  the  work  to  enable  them  to  act  intelligibly  upon 
the  matter  of  accepting  the  same,  was  not  an  act  of  the  county; 
and  it  was  not  estopped  thereby  from  relying  on  a  breach  of 
the  contract  in  the  construction  of  the  bridge.    Idem, 

The  public  use  of  a  bridge  will  not  amount  to  an  acceptance 
thereof  and  estop  the  county  from  insisting  upon  a  breach  of 
the  contract  for  its  construction.    Idem. 

Partial  payments  by  a  county  auditor  on  a  contract  on  the  order 
of  a  single  member  of  the  board  of  supervisors  and  without 
knowledge  of  the  contractor's  default  in  construction,  will  not 
estop  the  county  from  asserting  its  claim  for  damages  based 
on  the  contractor's  breach  of  the  contract.    Idem, 

Where  a  manufacturer  failed  to  furnish  a  contractor  with  brick 
for  the  construction  of  walks  as  agreed,  the* contractor  was 
entitled  to  recover  as  his  damage  the  difference  between  the 
contract  price  and  what  he  was  compelled  to  pay  elsewhere, 
on  such  walks  as  he  had  built  or  was  directed  by  the  city  to 
biild  under  his  contract,  but  not  upon  such  walks  as  he  might 
have  procured  orders  to  construct  Iowa  Brick  Mfg.  Co.  v.  Her- 
rick,  721. 

Contract  of  emplosrment.  A  contract  of  employment  for  per- 
sonal services  to  be  performed  in  the  future,  is  not  the  subject 
for  an  action  for  specific  performance,  but  the  remedy  in  case 
of  breach  is  a  law  action  for  damages.  Wood  &  Duvall  v. 
Association,  464. 

A  contract  for  personal  services  entered  into  with  a  building 
and  loan  association  providing  for  compensation  from  a  speci- 
fied fund,  which  contemplates  a  possible  change  in  the  law 
rendering  the  creation  of  such  a  fund  and  payment  of  services 
therefrom  illegal,  is  terminated  by  a  subsequent  legislative  act 
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to  that  effect,  thus  rendering  performance  impossible.    Idem. 

Contracts  in  restraint  of  trade.  An  agreement  to  refrain  from 
doing  a  real  estate  and  insurance  business  in  a  limited  territory 
and  for  a  valid  consideration  is  enforceable.  Roush  v.  Ges- 
man  Bros.  &  Grant,  493, 

Completion  of  contract  by  agent.  An  agent's  authority  to  issue 
a  policy  of  insurance  continues  until  he  has  executed  the  policy 
contracted  for,  and  the  fact  that  he  is  permitted  to  retain  the 
same  after  it  is  ready  for  delivery,  while  incomplete,  will  not 
render  the  agent  the  representative  of  the  insured  so  as  to 
deprive  him  of  the  authority  to  complete  the  contract.  Mc- 
Laughlin v.  Insurance  Co.,  149. 

Compliance  with  contract.  The  fact  that  an  animal  is  valuable 
will  not  obviate  the  objection  that  it  is  not  in  compliance  with 
the  contract  of  sale.    Redhead  Bros.  v.  Cattle  Co.,  410. 

Under  a  contract  to  sell  thoroughbred  bulls  suitable  for  service, 
it  is  competent  to  show  that  the  tender  of  a  calf  of  five  months 
was  not  a  compliance.    Idem, 

Contracts  with  county.  Any  contract  entered  into  by  a  board  of 
supervisors  to  furnish  the  county  supplies,  materials,  or  labor, 
which  is  with  or  for  the  benefit  of  any  member  of  the  board, 
is  void  to  the  extent  of  such  member's  interest  therein.  Evi- 
dence held  to  show  the  contract  in  suit  void  as  to  the  interest 
of  a  supervisor  herein.     Nelson  v.  Harrison  County,  436. 

The  invalidity  of  a  contract  made  by  a  county  and  the  issuance 
of  a  warrant  thereunder,  cannot  be  determined  in  a  suit  be- 
tween the  county  and  its  treasurer  to  restrain  the  payment  of 
the  warrant,  to  which  the  person  with  whom  the  contract  was 
made  and  warrant  issued  was  not  a  party.    Idem. 

A  contract  for  improvement  of  a  highway  made  through  an  ar- 
rangement with  and  for  the  benefit  of  a  member  of  the  board 
of  supervisors,  is  fraudulent  and  void.    Idem, 

A  contract  prohibited  by  statute  is  void,  and  where  county  war- 
rants in  whole  or  in  part  are  issued  to  members  of  a  board  of 
supervisors  on  either  an  express  or  implied  contract  to  furnish 
the  county  materials  or  labor,  the  same  should  be  cancelled  or 
reduced  by  the  court  to  the  lawful  amount,  though  in  the  hands 
of  a  third  party.    Idem. 

Election  of  remedies.  Where  the  vendor  of  personal  property, 
after  tender  and  refusal,  brought  action  to  recover  the  contract 
price,'  he  was  not  barred  on  the  ground  of  election  of  remedies 
from  thereafter  amending  and  asking  a  recovery  of  damages 
for  breach  of  the  contract.     Redhead  Bros.  v.  Cattle  Co.,  410. 
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Executory  contract  for  sale  of  land.  As  between  the  parties  to 
an  executory  contract  for  the  sale  of  land,  where  the  vendor, 
retains  the  possession,  rents  and  profits  until  the  conveyance 
is  due,  he  is  liable  for  the  payment  of  accruing  taxes  in  the 
absence  of  an  agreement  by  which  the  purchaser  assumes  that 
*  obligation :  and  this  rule  is  not  aflfected  by  Code,  sectiofl  1400. 
Clinton  v.  Shugart,  179. 

The  provisions  of  a^  executory  contract  for  the  sale  of  land  are 
considered,  and  it  is  held  that  there  is  nothing  to  indicate  an 
understanding  of  the  parties  that  the  purchaser  should  pay  the 
taxes  falling  due  prior  to  a  conveyance  of  the  title.    Idem. 

Insurance:  Contract  by  agent.  Where  an  agent  has  authority 
to  contract  insurance  on  behalf  of  the  company  indemnifying 
the  insured  against  loss  caused  by  lightning,  and  the  agent 
agrees  to  issue  such  a  policy,  the  insured  is  not  responsible  for 
the  agent's  omission  to  correctly  report  the  risk.  McLaughlin 
v.  Insurance  Co.,  149. 

Reformation  of  policy.  Where  a  prov?sion  in  a  policy  for  con- 
current insurance  has  been  omitted  by  oversight,  equity  will 
reform  the  contract  to  correspond  with  the  understanding  of 
the  parties.     Dalton  v.  Insurance  Co.,  377. 

Forfeiture  of  policy.  The  conditions  of  an  insurance  policy 
which  if  violated  render  the  same  void,  will  be  strictly  con- 
strued and  in  cases  of  doubt  will  be  resolved  against  the  com- 
pany, so  that  a  contract  of  sale  of  the  property  which  will 
work  a  forfeiture  under  the  provisions  thereof  must  be  one 
which  is  enforceable  and  not  a  mere  option  or  dependent  upon 
some  contingency  to  give  it  vitality.  In  the  instant  case  the 
contract  is  held  unenforceable.    Swank  v.  Insurance  Co.,  544. 

Limitation  of  action.  An  action  against  a  city  on  an  implied 
contract  to  pay  the  cost  of  sewerage  must  be  brought  within 
five  years  from  the  date  at  which  the  cause  of  action  accrued, 
in  the  absence  of  such  fj^cts  as  operate  to  toll  the  statute. 
Citizens'  Bank  of  Des  Moines  v.  City  of  Spencer,  101. 

Municipal  improvement  contracts.  The  provisions  of  a  paving 
contract  requiring  the  contractor  to  pay  all  damage  arising 
from  the  work;  to  leave  all  permanent  streets,  walks  and  alleys 
in  as  good  condition  as  when  found;  to  indemnify  the, city 
against  claims  arising  from  injury  to  person  or  property  on 
account  of  the  work;  to  pay  all  injury  to  water,  gas  and  sewer 
pipes;  and  to  keep  the  pavement  in  repair  for  one  year,  do  not 
invalidate  the  contract.     Diver  v.  Savings  Bank,  691. 

The    provisions   of  a    paving   contract   limiting  the   contractor's 
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right  in  the  emplojrment  of  help  and  purchase  of  material  are 
invalid,  but  a  property  owner  who  made  no  objection  to  the 
same  until  after  the  work  was  done  and  the  benefit  accrued 
cannot  complain  thereof,  where  it  aflSrmatively  appears  that 
the  cost  of  the  work  was  not  thereby  increased.    Idem. 

After  a  municipal  improvement  has  been  made  and  accepted  by 
the  city,  a  taxpayer,  in  the  absence  of  actual  fraud,  cannot  re- 
sist payment  therefor  because  of  a  violation  of  Code,  section 
943,  prohibiting  a  member  of  the  council  from  being  interested 
in  any  contract  for  such  work.    Idem. 

Partnership  contract:  Consideration.  An  oral  agreement  by 
which  defendant  was  to  purchase  in  his  own  name  a  single 
tract  of  land,  paying  therefor  with  his  own  funds,  to  be  repaid 
by  a  sale  of  mining  rights,  and  to  which  plaintiffs  neither  con- 
tributed nor  engaged  to  contribute  anything,  if  sufficient  to 
establish  a  partnership  in  the  profits,  still  the  agreement  could 
not  be  enforced  for  want  of  consideration.  Forrest  v. 
O'Bryan,  571. 

Rescis^on  of  contracts.  Where  defendants  were  not  ready,  able, 
and  willing  to  perform  their  contract  for  the  conveyance  of 
land  at  the  time  specified,  and  plaintiff  tendered  a  draft  for 
the  amount  of  a  cash  payment  to  which  no  objection  was  made, 
and  nothing  was  said  regarding  a  mortgage  to  be  g^iven  for 
deferred  payments,  such  tender  was  suificient  to  support  plain- 
tiff's suit  to  rescind.     Primm  v.  Wise  &  Stern,  528. 

Where  time  is  of  the  essence  of  a  contract  to  convey  land,  plain- 
tiff, to  establish  his  right  to  rescind  for  defendant's  default, 
must  prove  that  he  was  ready,  able,^  and  willing  to  perform 
his  part  and  made  substantial  tender  of  performance  on  the 
date  specified.    Idem. 

Where  plaintiff,  under  a  contract  to  purchase  real  estate,  knew 
that  defendants  had  no  title  on  the  date  specified  for  per- 
formance and  that  they  were  unable  to  perform,  it  was  not 
necessary  for  him  before  rescinding  to  make  a  technical  tender 
of  performance,  provided  he  was  ready,  able,  and  willing  to 
perform  had  defendants  been  able  to  do  so.    Idem, 

Where  defendants,  having  only  an  option  to  purchase  land, 
agreed  to  convey  it  at  a  specified  time  under  a  contract  of 
which  time  was  the  essence,  and  they  were  unable  to  procure 
title  on  that  date,  such  breach  of  the  contract  entitled  their 
purchaser  to  rescind.     Idem. 

A  contract  providing  that  vendors  shall  have  a  reasonable  time 
after  tender  of  an  abstract  to  remedy  defects  in  the  title,  does 
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not  contemplate  a  complete  absence  of  title  and  delay  for  the 
purpose  of  procuring  the  same.    Idem. 

Recovery  of  purchase  money.  A  recovery  of  earnest  money  by 
a  purchaser  of  land  who  has  lost  his  rights  under  the  contract, 
cannot  be  had  in  a  suit  for  specific  performance  by  way  of 
damages.     Findley  v.  Koch,  131. 

Severability.  A  contract  to  furnish  brick  for  paving  purposes, 
payments  to  be  made  monthly  for  those  furnished  during  the 
month,  is  severable,  and  failure  to  pay  an  installment  will  not 
release  the  seller  from  the  contract.  Iowa  Brick  Mfg.  Co.  v. 
Herrick,  721. 

Specific  performance.  In  an  action  for  specific  performance  of 
a  contract  to  convey  land,  the  evidence  is  reviewed  upon  which 
it  is  held  that  by  plaintiff's  neglect  to  carry  out  the  contract  they 
had  forfeited  the  right  to  specific  performance  and  damages. 
Findley  v.  Koch,  131. 

Unreasonable  delay  in  insisting  on  performance,  and  negligence 
in  carrying  out  the  contract,  will  defeat  specific  performance, 
although  time  is  not  specifically  made  the  essence  of  the  con- 
tract.   Idem, 

Where  a  written  contract  for  the  sale  of  real  estate,  states  that 
the  persons  executing  the  same  are  acting  as  agents  for  the 
owner  who  afterwards  in  writing  accepts  the  contract  as  his 
own,  it  becomes  in  legal  effect  an  agreement  between  the  pur- 
chaser and  owner.    Idem, 

The  courts  of  this  State  have  jurisdiction  to  decree  specific  per- 
formance of  a  contract  for  the  sale  of  land  situated  in  another 
State,  where  the  parties  to  the  action  are  residents  of  Iowa. 
Rea  V.  Ferguson,  704. 

Subcontractor's  claims.  Where  a  county  has  not  reserved  the 
right  to  pay  the  claim  against  a  contractor  employed  to  con- 
struct bridges,  and  a  subcontractor  has  failed  to  file  the*  state- 
ment of  his  demand  as  provided  by  Code,  section  3102,  the 
county  may  rightfully  pay  the  contractor  according  to  the 
terms  of  the  contract,  without  inquiring  as  to  materials  fur- 
nished by  subcontractors.  Modern  Steel  Structural  Co.  v.  Van 
Buren  County,  606. 

A  subcontractor  who  furnishes  material  for  the  construction  of 
county  bridges  under  an  agreement  with  the  principal  con- 
tractor alone,  is  charged  with  notice  of  the  terms  and  condi- 
tions of  the  principal  contract,  and  his  rights  are  limited 
thereby;  and  where  the  county  has  lawfully  discharged  its 
obligation   to  the   contractor   prior   to   notice   of  the   subcon- 
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tractor's  claim,  or  where  the  contract  is  void  for  fraud,  the 
subcontractor  has  no  recourse  against  the  county.    Idem. 

Where  a  county  con,tracted  separately  for  the  construction  of 
two  bridges  and  was  sued  by  a  subcontractor  who  furnished 
material  for  both  under  a  single  agreement^with  the  contractor, 
and  who  made  but  a  single  statement  for  the  materials  fur- 
nished and  was  seeking  to  enforce  its  entire  claim  against  the 
county  for  an  alleged  unpaid  balance  for  either  or  both 
bridges,  the  county  could  offset  its  entire  damages  tor  a  breach 
of  both  contracts  in  determining  whether  there  was  anything 
in  its  hands  applicable  to  the  subcontractor's  demand.    Idem. 

Taxation  of  contracts:  What  constitutes  a  credit  Where  one 
purchases  land,  paying  therefor  and  taking  tifle  in  his  own 
name,  and  in  accordance  with  a  previous  understanding 
enters  upon  a  contract  of  lease  for  a  rental  based  upon  an 
interest  rate-  on  his  investment,  giving  to  the  lessee  an  option 
to  purchase  the  same  within  a  specified  time  upon  payment 
of  its  cost  to  the  lessor,  the  transaction  does  not  amount 
to  a  contract  giving  rise  to  any  actual  indebtedness  which  is 
assessable  as  a  credit.     Schoonover  v.  Petcina,  261. 

CONVEYANCES. 

Growing  crops.  Unmatured  crops  receiving  nourishment  from 
the  soil  pass  with  a  conveyance.     Newburn  v.  Lucas,  85. 

Transfer  of  land:  Fraud:  Damages.  The  sale  by  a  corporation 
of  its  capital  stock,  its  sole  assets  consisting  of  a  tract  of  land, 
operated  as  a  transfer  of  the  land  and  entitled  the  vendee  to 
an  action  for  damages  for  false  representations  as  to  the 
quantity,  the  same  as  though  the  transfer  had  been  by  deed. 
Boddy  V.  Henry,  31. 

Vendor's  Hen.  A  grantor  claiming  that  his  conveyance  was 
voluntary  and  without  any  agreement  with  the  grantee,  can- 
not have  a  vendor's  lien  for  the  price.  Ostenson  v.  Sevcr- 
son,   197. 

CORPORATE  STOCK. 

Liens:  Notice.  A  corporation  may  create  a  lien  on  the  stock 
of  any  holder  thereof,  to  secure  the  amount  of  his  liability 
to  the  corporation,  by  a  provision  to  that  effect  in  its  articles 
of  incorporation;  and  the  lien  so  created  will  be  valid  as 
against  third  persons,  though  without  actual  notice  thereof. 
Dempster  Manufacturing  Co.  v.  Downs,  80. 

CORPORATIONS. 

Embezzlement:  Criminal  intent:  Evidence.    To  charge  an  officer 
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of  a  corporation  with  embezzlement  of  funds  by  the  corpora-* 
tion  on  the  theory  that  the  course  of  business  adopted  by 
such  officer  inevitably  led  to  that  result,  the  criminal  intent 
of  such  officer  in  the  management  of  the  corporate  business 
must  be  shown,  and  evidence  of  the  method  of  discounting 
notes  and  the  use  of  accommodation  paper,  transactions  in 
themselves  not  unlawful,  is.  inadmissible  on  the  question  of 
criminal  intent.    State  v.   Car  mean,  291. 

Oo    the    prosecution    of    an    official    for    the    misappropriation 
of  a   particular   fund  received  by  the   corporation,   of  which 
he  had  no  knowledge,  evidence  of  other  like  transactions  not  • 
tending  to  establish  a  criminal  intent  with  respect  to  the  spe- 
cific  wrong  charged,   is  inadmissible.    Idem. 

Where  an  officer  is  charged  with  embezzlement  effected  through 
the  corporation's  course  of  business,  the  book  entries  of  clerks 
made  without  defendant's  knowledge,  are  not  admissible  to 
show  a  misappropriation.    Idem. 

Liens:  Notice.  A  corporation  may  create  a  lien  on  the  stock 
of  any  holder  thereof,  to  secure  the  amount  of  his  liability  to 
the  corporation,  by  a  provision  to  that  effect  in  its  articles  of 
incorporation;  and  the  lien  so  created  will  be  valid  as  against 
third  persons,  though  without  actual  notice  thereof.  Dempster 
Manufacturing  Co.  v.  Downs,  80. 

Misapplication     of    funds:    Criminal    liatulity    of    officer.    An 

officer  of  a  corporation  transacting  a  lawful  business  is  not 
guilty  of  larceny  under  Code,  section  4842,  for  the  act  of  his 
subordinates  in  making  a  misapplication  of  funds  paid  to  the 
corporation  by  a  customer,  where  the  same  is  not  done  with 
his  knowledge  or  under  his  direction,  and  from  which  he  re- 
ceives no  personal  benefit.     State  v.  Carmean,  291. 

Indictment.  To  hold  an  officer  of  a  corporation  liable  for  the 
fraudulent  misappropriation  of  funds  of  a  customer,  entrusted 
to  the  corporation,  it  must  be  charged  in  the  indictment  and 
shown  that  the  general  business  of  the  corporation  was  illegal, 
or  that  the  misappropriation  in  the  particular  case  was  with 

.  the  knowledge  or  direction  of  such  officer  with  criminal  intent. 
Idem. 

Transfer  of  land:  Fraud:  Damages.  The  sale  by  a  corporation 
of  its  capital  stock,  its  sole  assets  consisting  of  a  tract  of 
land,  operated  as  a  transfer  of  the  land  and  entitled  the  vendee 
to  an  action  for  damages  for  false  representations  as  to  the 
quantity,  the  same  as  though  the  transfer  had  been  by  deed. 
•Boddy  V.  Henry,  31. 
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CORROBORATION. 

Confession:  Instructions.  Where  the  commission  of  rape  by 
someone  was  fully  shown,  the  fact  that  evidence  of  confessions 
of  defendant  was  introduced  to  supply  the  corroboration  re- 
quired to  connect  defendant  with  the  crime,  did  not  require 
an  instruction  that  he  could  not  be  convicted  on  his  confession 
not  made  in  open  court.    State  v.  Icenbice,  16. 

COSTS. 

Criminal  Costs.  The  costs  in  a  criminal  prosecution  are  not 
part  of  the  fine  imposed  as  a  punishment  for  the  offense,  and 
a  release  of  the  costs  by  discharge  in  bankruptcy  is  not  con- 
trary to  public  policy  because  interfering  with  the  administra- 
tion of  the  criminal  law.     Olds  v.   Forrester,  456. 

Defective  record.  Although  an  abstract  is  not  so  defective  that 
a  motion  to  affirm  or  strike  should  be  sustained,  still  where 
the  questions  and  answers  are  needlessly  set  out  the  cost  of 
printing  may  be  taxed  to  appellant  on  reversal.  Plagge  v. 
Mensing,  737. 

Discharge  in  Bankruptcy.  A  judgment  for  costs  in  a  criminal 
case  is  not  a  debt  "  due  for  taxes "  within  the  exception  of 
the  bankruptcy  law  of  1898  and  is  satisfied  by  the  discharge  of 
the  judgment  debtor  in  bankruptcy.    Olds  v.  Forrester,  456. 

A  judgment  for  costs  in  a  criminal  case  is  not  a  debt  based 
on  fraud  so  as  to  prevent  its  release  by  discharge  of  the  debtor 
in  bankruptcy.    Idem.  , 

Taxation  of  costs.  The  expense  of  preparing  a  translation  of 
the  shorthand  reporter's  notes  for  use  on  appeal  should  ordi- 
narily be  taxed  by  the  appellate  court;  and  so  long  as  the  case 
is  pending  on  appeal  the  district  court  has  no  jurisdiction  to 
tax  any  costs  which  may  be  taxed  in  the  supreme  court. 
Berkey  v.  Thompson,  Judge,  394. 

Where  the  trial  court  is  without  jurisdiction  or  acts  illegally  in 
the  taxation  of  costs,  its  rulings  may  be  reviewed  on  certiorari 
Idem. 

The  district  court  has  no  jurisdiction  to  tax  the  costs  of  printing 
an  appeal,  or  the  fees  of  the  clerk  of  the  supreme  court.    Idem, 

The  right  to  recover  costs  is  to  be  determined  by  the  judgment, 
and  during  the  pendency  of  an  appeal  the  district  court  has 
no  jurisdiction  to  modify  or  correct  the  same,  and  generally 
has  no  authority  in  an  equity  action  to  pass  upon  a  motion 
to  re-tax  after  an  appeal  has  been  taken.    Idem. 

Where    the    appellant   in    his   reply  brief   failed   to   discuss  any^ 
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matters  not  sufficiently  presented  in  appellee's  opening  argu- 
ment, to  enable  a  full  response  in  appellant's  main  argument, 
the  costs  of  the  reply  will  be  taxed  to  him.  Schoonover  v. 
Petcina,  261. 

,  Where  the  merits  of  a  controversy  are  found  against  a  plaintiff, 
the  defendant  is  entitled  to  full  costs,  though  during  the  trial 
he  disclaimed  any  interest  in  a  portion  of  the  property  in  con- 
troversy.    Daly  V.  Simonson,  716. 

COUNTERCLAIM. 

An  independent  cause  of  action  cannot  be  pleaded  in  a  replevin 
action  either  as  a  counterclaim  or  otherwise  as  a  defense. 
Sylvester  v.  Ammons,  140. 

COUNTIES.    See  Municipal  Corporations. 

Mulct  tax.  A  county  may  recover  from  the  sureties  on  a  liquor 
dealer's  bond  without  first  exhausting  the  property  of  the 
principal.    O'Brien   County   v.    Mahon,  539. 

The  county  may  recover  the  entire  mulct  tax,  though  one-half  is 
to  go  to  the  municipality.    Idem. 

COURTS. 

Default  judgments:  Setting  aside.  An  inferior  court  has  juris- 
diction to  set  aside  a  default  judgment,  notwithstanding  a 
transcript  has  been  filed  in  the  district  court.  Klepfer  v. 
City  of  Keokuk,  592. 

Impaneling  grand  jury:  Place  of  holding  court  The  adjourn- 
ment of  court  duly  convened  in  the  court  room  to  another 
room  in  the  court  house  which  was  adequate  for  the  purpose 
of  impaneling  the  grand  jury,  to  permit  a  defendant  charged 
with  crime  who  was  in  a  weak  physical  condition  to  be  present, 
was  not  a  violation  of  Code,  sections  283  and  286,  providing 
that  judicial  proceedings  must  be  public  and  held  at  the  place 
provided  by  law.        State  v.  Richards,  497. 

CREDITS. 

Taxation.  The  deferred  payments  due  on  a  mutually  obligatory 
contract  for  the  sale  of  land  are  taxable  as  a  credit  under 
Code,  section  1308.     Cross  v.  Snakenberg,  636. 

CRIMINAL  INTENT. 

Instruction.  On  a  prosecution  for  embezzlement,  it  was  error 
to  charge  that  criminal  intent  may  be  inferred  from  the  inevi- 
table result  of  the  act  done,  or  from  the  opportunity  to  ascer- 
tain the  wrongful  act,  and  the  error  was  not  cured  by  another 
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instruction  that  to  convict  there  must  be  proof  of  the  felonious 
intent  to  convert  the  fund.    State  v.  Carmeani  291. 

CRIMINAL  LAW. 

Burglary:  Objection  to  grand  jury:  Waiver.  A  defendant  held  to 
answer  before  the  return  of  an  indictment  >yho  fails  to  appear 
and  challenge  the  grand  jury,  although  at  an  adjourned  term, 
waives  any  ojection  to  the  selection  and  drawing  of  the  jury. 
State  V.  McPherson,  77. 

Change  of  venue.  The  affidavits  in  support  of  a  resistance  to 
a  motion  for  a  change  of  venue  in  a  criminal  case,  on  the 
ground  of  excitement  or  prejudice  in  the  county,  are  not 
required  to  negative  any  relationship  between  affiants  and  the 
complaininjj  witness.     State  v.  Icenbice,  16. 

An  application  for  change  of  venue  is  addressed  to  the  dis- 
cretion of  the  trial  court,  and  its  order  will  not  be  interfered 
with  on  appeal  in  the  absence  of  a  showing  of  abuse  of  such 
discretion.    Idem. 

Costs.  Th^  costs  in  a  criminal  prosecution  are  not  part  of  the 
fine  imposed  as  a  punishment  for  the  offense,  and  a  release 
of  the  costs  by  discharge  in  bankruptcy  is  not  contrary  to 
public  policy  because  interfering  with  the  administration  of 
the   criminal    law.     Olds  v.    Forrester,   456. 

Identity  of  defendant.  In  a  prosecution  for  rape,  the  confessions 
of  defendant  constitute  sufficient  evidence  to  take  the  case  to 
the  jury  on  the  question  of  his  identity.     State  v.  Icenbice,  16. 

'Impaneling  grand  jury:  Place  of  holding  court.  The  adjourn- 
ment of  court  duly  convened  in  the  court  room  to  another 
room  in  the  court  house  which  was  adequate  for  the  purpose 
of  impaneling  the  grand  jury,  to  permit  a  defendant  charged 
with  crime  who  was  in  a  weak  physical  condition  to  be 
present,  was  not  a  violation  of  Code,  septions  283  and  286, 
providing  that  judicial  proceedings  must  be  public  and  held 
at  the  place  provided  by  law.     State  v.  Richards,  497. 

Information.  An  information  before  a  mayor  charging  the 
violation  of  an  ordinance  prohibiting  an  open  drinking  resort 
on  Sunday,  may  be  amended  so  as  to  describe  the  place,  even 
after  an  appeal  to  the  district  court.  Town  of  Lovilia  v. 
Cobb,  557. 

It  is  not  necessary  that  an  information  be  marked  "  filed "  by 
a  magistrate,  where  it  was  sworn  to  before  him  and  left  with 
him  and  treated  as  an  information  in  the  trial  of  a  case.    Idem. 

Larceny.     An  officer  of  a  corporation  transacting  a  lawful  busi- 
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ness  is  not  guilty  of  larceny  under  Code,  section  4842,  for  the 
act  of  his  subordinates  in  making  a  misapplication  of  funds 
paid  to  the  corporation  by  a  customer,  where  the  same  is  not 
done  with  his  knowledge  or  under  his  direction,  and  from 
which  he  receives  no  personal  benefit.     State  v.  Carmean,  291. 

Peremptory  Challenges.  Swearing  of  the  jury  in  a  criminal  case 
before  the  defendant  had  exhausted  his  peremptory  challenges, 
was  not  reversible  error,  where  he  made  no  objection  nor 
excepted  thereto.     State  v.  Icenbice,  16. 

Reasonable  doubt:  Review  on  appeal.  The  appellate  court  will 
not  pass  on  the  question  of  reasonable  doubt  in  reviewing  the 
evidence,  but  if  the  verdict  has  support  and  the  jury  has  been 
properly  instructed,  its  finding  on  the  question  is  final.  State 
v.  Pray,  248. 

Sequestration  of  Witnesses:    Discretion  of  court.    It  was  not  an 

unreasonable  exercise  of  discretion  to  permit  the  wife  of  a 
prosecuting  witness  to  testify, "after  remaining  in  the  court 
room  during  the  examination  of  the  other  witnesses  for  the 
State,  in  violation  of  a  sequestration  order,  it  appearing  that 
the  sheriff  did  not  enforce  the  order  for  the  reason  that  she 
was   the  only  lady  witness.    Idem, 

Trial  by  jury:  Waiver  of  right.  The  right  of  a  trial  by  jury 
is  a  constitutional  guaranty  which  cannot  be  waived  by  a  de- 
fendant in  a  criminal  case,  and  a  judgment  entered  on  a  trial 
to  the  court  will  be  reversed  on  appeal.     State  v.  Rea,  65. 

A  defendant  may  waive  a  jury  on  the  trial  of  an  appeal  from 
a  conviction  before  a  mayor  for  the  violation  of  an  ordinance 
Town  of  Lovilia  v.  Cobb,  557. 

EVIDENCE. 

Assault  with  intent  to  commit  murder:  Insanity:  Burden  of 
proof.  In  a  prosecution  for  assault  with  intent  to  commit 
murder,  the  defendant  has  the  burden  of  i^roving  the  defense 
of  insanity  to  the  reasonable  satisfaction  of  the  jury,  by  a 
preponderance  of  the  evidence.    State  v.  Humbles,  462. 

Burglary.  In  a  prosecution  for  burglary,  evidence  examined 
and  held  to  sustain  a  verdict  of  guilty.     State  v.  McPherson,  77. 

A  conviction  of  burglary  will  not  be  reversed  because  of  the 
admission  of  incompetent  evidence,  where  objection  thereto 
was  waived  by  silence  or  otherwise.     State  v.  Conroy,  472. 

Complaint  of  prosecutrix.  In  rape,  failure  of  the  prosecutrix  to 
make  complaint  affects  only  her  credibility,  and  circumstances 
of  excuse  may  be  shown  to  negative  any  inference  to  be  drawn 
from  such  failure.    State  v.  Icenbice,  16. 
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Contempt.  Contempt  proceedings  arc  criminal  in  nature,  and 
to  authorize  a  conviction  the  proof  of  guilt  should  be  clear 
and  satisfactory.  The  evidence  is  reviewed  and  held  insufficient 
to  make  out  a  case.    Wells  v.  District  Court,  340. 

Confessions.  Where  a  confession  appears  to  have  been  volun- 
tarily made,  the  burden  is  on  defendant  to  show  such  coercion 
or  inducement  as  to  require  its  exclusion.     State  v.  Icenbice,  16 

Oral  testimony  of  a  confession  is  not  competent,  where  the  con- 
fession was  reduced  to  writing  and  signed,  but  its  admission, 
was  not  reversible  error  where  the  writing  afterward  admitted 
substantiated  the  oral  statements.     State  v.  Usher,  287. 

Conversations  in  defendant's  hearing.  In  a  prosecution  for  bur- 
glary claimed  to  have  been  planned  by  defendant,  evidence  of 
a  conversation  between  two  others  relative  to  a  deposit  of  the 
money  stolen,  was  admissible,  there  being  evidence  that  de- 
fendant was  within  hearing  distance.     State  v.  Richards,  497. 

Cross-examination.  The  testimony  on  cross-examination  of  a 
witness  for  the  State  which  is  foreign  to  his  testimony  in  chief 
should  be  excluded.    State  v.   Usher,  287. 

Cross-examination:  Prejudicial  error.  Where  a  physician  testi- 
fied that  defendant  employed  him  shortly  after  the  burglary 
and  paid  him  for  his  service  requesting  that  he  "  keep  still,"  it 
was  not  prejudicial  error  to  refuse  the  cross-examination  of 
the  physician  as  to  his  qualification  to  practice  medicine.  State 
V.   Richards,  497. 

Cross-examination  of  defendant.  The  State  may  cross-examine 
a  defendant  as  to  his  residence  or  occupation,  although  it  may 
tend  to  discredit  him.    State  v.  Wasson,  320. 

Embezzlement.  To  charge  an  officer  of  a  corporation  with  em- 
bezzlement of  funds  by  the  corporation  on  the  theory  that  the 
course  of  business  adopted  by  such  officer  inevitably  led  to 
that  result,  the  criminal  intent  of  such  officer  in  the  manage- 
ment of  the  corporate  business  must  be  shown,  and  evidence 
of  the  method  of  discounting  notes  and  the  use  of  accom- 
modation paper,  transactions  in  themselves  not  unlawful,  is 
inadmissible  on  the  question  of  criminal  int,ent.  State  v.  Car- 
mean,  291. 

On  the  prosecution  of  an  official  for  the  misappropriation  of 
a  particular  fund  received  by  the  corporation,  of  which  he  had 
no  knowledge,  evidence  of  other  like  transactions  not  tending 
to  establish  a  criminal  intent  with  respect  to  the  specific  wrong 
charged,   is   inadmissible.     Idem. 

Where  an  officer  is  charged  with  embezzlement  eflFected  through 
the  corporation's  course  of  business,  the  book  entries  of  clerks 
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made  without     defendant's  knowledge,  are  not  admissible  to 
show   a    misappropriation.    Idem. 

In  a  prosecution  for  embezzlement  under  Code,  section  4842, 
it  is.  essential  to  find  the  value  of  the  property  embezzled,  the 
same  as  in  larceny,  to  determine  the  punishment.    Idem, 

General  moral  character.  Where  a  witness  has  testified  in  chief 
to  his  knowledge  of  the  general  moral  character  of  defendant 
and  that  it  was  good,  he  may  be  cross-examined  on  that 
question  as  to  his  knowledge  of  any  matters  tending  to  dis- 
credit his  estimate  of  defendant's  character.  In  the  instant 
case,  moreover,  the  answers  on  cross-examination  are  held 
to  have  been  without  prejudice.     State  v.  Richards,  497. 

HjTpothetical  questions.  On  a  prosecution  for  murder  eflFected 
by  strychnine  poisoning,  the  admission  of  an  answer  to  a 
hypothetical  question,  although  based  in  part  upon  facts  not 
clearly  proven,  wa^  not  prejudicial  where  the  witness  subse- 
quently gave  the  same  answer  to  a  question  from  which  the 
objectionable  matter  was  eliminated.     State  v.  Robinson,  69. 

In  a  prosecution  for  murder  by  strychnine  poisoning,  it  was  not 
prejudicial  error  to  permit  ^  hypothetical  question  to  a  chemist, 
containing  a  symptom  which  defendant  claimed  had  not  been 
■  proven,  where  the  real  purport  of  the  question  was  whether  the 
chemical  analysis  of  the  contents  of  the  stomach  would  reveal 
strychnine  provided  death  was  due  to  such  poisoning.     Idem. 

Impeachment.  It  is  error  to  permit  the  State  to  impeach  a 
defendant  on  immaterial  jnatters  developed  on  his  cross-exam- 
ination.    State  V.  Wasson,  320. 

Identity  of  defendant.  In  a  prosecution  for  rape,  the  confessions 
of  defendant  constitute  sufficient  evidence  to  take  the  case  to 
the  jury  on  the  question  of  his  identity.     State  v.  Icenbice,  16. 

Insanity.  The  jury  is  not  required  to  accept  as  a  verity  the 
statements  of  experts  based  on  hypothetical  questions,  as  to 
the  insanity  of  a  defendant,  but  may  weigh  it  as  other  testi- 
mony and  from  all  of  the  evidence  on  the  subject  determine 
the  fact.    State  v.  Humbles,  462. 

Letters.    In    proof    of    conspiracy,    it    is    error   to    permit    the 
,   addressee   to   testify  to   the  contents   of  a  letter   claimed   to 
have    Heen    written    by    defendant,    on    proof    simply    of    the 
address   and    signature,   there   being   no   other   evidence   con- 
necting defendant  with  the  letter.     State  v.   Conroy,  472. 

Murder  in  first  degree.  On  a  prosecution  for  murder  based  on 
the  felonious  administration  of  strychnine  to  an  infant,  the  evi- 
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dence  is  reviewed  and  held   sufficient  to  sustain  a  conviction 
of  murder.     State  v.  Robinson,  60. 

Possession  of  stolen  property.  A  defendant  charged  with  bur- 
glary should  be  permitted  to  explain  his  declarations  concern- 
ing his  possession  of  the  stolen  property,  made  shortly  after 
he  acquired  possession  and  before  his  accusation.  State  v. 
Conroy,   472. 

Seduction:  Reputation  of  prosecutrix.  On  a  prosecution  for 
seduction,  evidence  of  the  general  moral  character  of  the 
prosecutrix,  when  she  is  a  witness  for  the  State,  is  admissible 
for  the  purpose  of  testing  her  credibility,  but  should  ordinarily 
be  confined  to  the  time  of  trial.     State  v.  Haupt,  152. 

Telegrams.  A  telegram  sent  by  defendant  to  his  associate  in 
the  crime,  which  was  shown  to  have  been  agreed  upon  before- 
hand and  which  corresponded  with  tHe  agreement,  was  ad- 
missible; especially  as  there  was  evidence  tending  to  show 
that  defendant  sent  it.     State  v.  Richards,  497. 

INDICTMENT. 

Misappropriation  of  funds.  To  hold  an  officer  of  a  corporation 
liable  for  the  fraudulent  misappropriation  of  funds  of  a 
customer,  entrusted  to  the  corporation,  it  must  be  charged  in 
the  indictment  and  shown  that  the  general  business  of  the 
corporation  was  illegal,  or  that  the  misappropriation  in  the 
particular  case  was  with  the  knowledge  or  direction  of  such 
officer  with  criminal  intent.     State  v.   Carmean,  291. 

Poisoning.  An  indictment  for  murder  effected  by  means  of  a 
felonious  administration  of  poison,  need  not  allege  a  specific 
intent  to  kill.     State  v.  Robinson,  69. 

Robbery:  Ownership  of  property.  An  indictment  for  robbery 
which  does  not  allege  the  ownership  of  the  property,  is  insuf- 
ficient.    State  V.  Wasson,  320. 

Sufficiency.  While  in  general  it  is  sufficient  to  charge  an 
oflFense  in  the  language  of  the  statute,  this  rule  does  not  obtain 
where  the  statute  does  not  necessarily  charge  the  ofiFense 
named.    Idem. 

INSTRUCTIONS. 

Confession.  Where  the  commission  of  rape  by  someone  was 
fully  shown,  the  fact  that  evidence  of  confessions  of  "defendant 
was  introduced  to  supply  the  corroboration  required  to  con- 
nect defendant  with  the  crime,  did  not  require  an  instruction 
that  he  could  not  be  convicted  on  his  confession  not  made  in 
open  court.     State  v.  Icenbice,  16. 

Criminal   intent.    On   a   prosecution   for   embezzlement,   it  was 
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error  to  charge  that  criminal  intent  may  be  inferred  from  the 
inevitable  result  of  the  act  done,  or  from  the  opportunity  to 
ascertain  the  wrongful  act,  and  the  error  was  not  cured  by 
another  instruction  that  to  convict  there  must  be  proof  of  the 
felonious  intent  to  convert  the  fund.     State  v.  Carmean,  291. 

Fli|^t.  In  a  prosecution  for  burglary,  an  instruction  that  flight 
is  a  circumstance  which  prima  facie  indicates  guilt,  is  not  ob- 
jectionable as  charging  that  it  was  presumptive  evidence  of 
guilt.     State  v.   Richards,  497. 

Beasonable  doubt.  An  instruction  that  defendant  was  not  bound 
to  establish  an  alibi  beyond  a  reasonable  doubt,  and  if  the 
testimony  raised  a  reasonable  doubt  that  defendant  was  pres- 
ent at  the  commission  of  the  crime  he  was  entitled  to  an* 
acquittal,  was  not  objectionable  as  leading  the  jury  to  believe 
that  it  was  only  such  doubt  as  to  the  alibi  which  would 
necessitate  acquittal,  where  the  doctrine  of  reasonable  doubt 
was  correctly  stated  in  another  instruction.     State  v.  Pray,  248. 

Self-defense.  In  a  prosecution  for  murder  which  is  admitted 
but  justified  on  the  ground  of  self-defense,  the  defendant  is 
entitled  to  an  instruction  that  the  burden  is  on  the  State  to 
show  that  the  act  was  not  in  self-defense,  especially  where  the 
tenor  of  instructions  given  were  calculated  to  impress  the  jury 
with  the  idea  that  it  was  a  defense  for  the  defendant  to  estab- 
lish.    State  v.  Usher,  287. 

Venue.  Where  the  venue  is  clearly  proven  and  the  necessity 
of  proving  the  same  is  stated  in  an  instruction  relating  to 
an  included  offense,  the  failure  to  so  instruct  in  connection 
with  the  higher  offense  charged,  is  not  error.  State  v.  Icen- 
bice,  16. 

PRACTICE. 

Admission  of  evidence.  A  conviction  of  burglary  will  not  be 
reversed  because  of  the  admission  of  incompetent  evidence, 
where  objection  thereto  was  waived  by  silence  or  otherwise. 
State  V.  Conroy,  472. 

The  testimony  on  cross-examination  of  a  witness  for  the  State 
which  is  foreign  to  his  testimony  in  chief  should  be  excluded. 
State   V.   Usher,  287. 

In  proof  of  conspiracy,  it  is  error  to  permit  the  addressee  to 
testify  to  the  contents  of  a  letter  claimed  to  have  been  written 
by  defendant,  on  proof  simply  of  the  address  and  signature, 
there  being  no  other  evidence  connecting  defendant  with  the 
letter.    State  v.  Conroy,  472. 
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CROSS  DEFENDANT. 

An  appeal  does  not  lie  from  an  order  refusing  to  direct  a  verdict 
in  favor  of  a  cross  defendant,  as  to  whom  there  had  been  no 
trial.     Bussell  v.  City  of  Fort  Dodge,  308. 

CROSS  EXAMINATION.    See  Criminal  Law  —  Evidence. 

CUSTOM.    . 

£mplo3rment  of  help:  Authority  of  agent.  Where  the  authority 
of  the  manager  of  a  grain  business  to  employ  help  is  not  ex- 
pressly limited  and  there  is  a  proven  custom  to  employ  solici- 
tors for  a  year  or  longer,  it  will  be  presumed  in  the  absence 
of  a  contrary  showing  that  the  authority  was  conferred  in 
conformity  with^  the  custom;  and  an  employ^  given  a  con- 
tract for  a  year  will  be  protected  when  entered  into  in  good 
faith  and  with  reasonable  prudence.      Roupke  v.  Grain  Co.,  632. 

Evidence.  The  testimony  of  a  witness  on  the  question  of  a 
custom,  that  he  had  read  of  the  same,  was  not  prejudicial 
where  the  existence  of  the  custom  was  not  disputed.    Idem, 

DAMAGES. 

Apportionment.  Under  Code,  section  2340,  where  more  than  one 
dog  was  engaged  in  killing  sheep,  the  owner  of  each  is  liable 
only  for  the  damage  done  by  his  dog,  and  the  amount  of 
damage  and  an  apportionment  thereof  is  for  the  jury  to  de- 
termine.   Anderson   v.    Halverson,    125. 

Breach  of  contract.  Where  a  contractor,  in  the  construction 
of  county  bridges,  used  material  of  less  weight  than  provided 
in  the  contract,  it  was  proper  for  the  court  in  arriving  at  the 
measure  of  damages  to  add  to  the  actual  cost  of  the  construc- 
tion according  to  contract,  the  usual  margin  of  profit  to  the 
contractor,  as  shown  by  the  evidence.  Modem  Steel  Struc- 
tural Co.  V.  Van  Buren  County,  606. 

Where  a  manufacturer  failed  to  furnish  a  contractor  w^ith  brick 
for  the  construction  of  walks  as  agreed,  the  contractor  was 
entitled  to  recover  as  his  damage  the  diflFerence  between  the 
contract  price  and  what  he  was  compelled  to  pay  elsewhere, 
on  such  walks  as  he  had  built  or  was  directed  by  the  city  to 
build  under  his  contract,  but  not  upon  such  walks  as  he  might 
have  procured  orders  to  construct.  Iowa  Brick  Mfg.  Co.  v. 
Herrick,  721. 

Deeds:  Breach  of  covenants.  In  an  action  for  breach  of  cove- 
nants of  warranty  without  reservation,  a  statement  of  the 
grantee's   agent  in   procuring  the   deed   which  was   made  to 
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the  grantor,  that  it  was  the  custom  of  the  grantor  to  retain  the 
crops  where  the  conveyance  was  not  made  until  after  July  1st, 
upon  which  the  vendor  did  not  rely,  and  it  further  appearing 
that  there  was  no  agreement  between  the  vendor  and  vendee 
that  the  crops  should  be  reserved;  held  that  the  grantee  was 
entitled  to  damages  for  failure  to  secure  the  crops,  although 
the  agent's  statement  may  have  been  within  the  scope  of  his 
authority.    Newburn  v.  Lucas,  85. 

Drainage:  Insufficiency  of  evidence.  The  owner  of  lower  land 
cannot  restrain  the  owner  above  him  from  tiling  his  open 
ditches,  on  the  theory  simply  that  the  location  of  the  tile  below 
the  surface  would  drain  a  greater  area  more  rapidly  and  carry 
additional  water  onto  plaintiff's  land  which  otherwise  would 
evaporate  or  be  absorbed,  in  the  absence  of  evidence  showing 
that  the  tiling  increased  the  flow  and  caused  actual  damage. 
Evidence  reviewed  and  fails  to  show  an  increased  injury. 
Plagge  v.  Mensing,  737. 

Contract  of  employment.  A  contract  of  employment  for  personal 
services  to  be  performed  in  the  future,  is  not  the  subject  for 
an  action  for  specific  performance,  but  the  remedy  in  case 
of  breach  is  a  law  action  for  damages.  Wood  &  Duvall  v. 
Association,  464. 

Election  of  remedies.  In  an  action  for  the  price  of  brick  sold  for 
sidewalk  purposes,  notice  to  the  manufacturer  in  effect  that 
the  contractor  would  purchase  brick  elsewhere  and  charge  the 
difference  in  cost  to  the  manufacturer,  he  having  failed  to  fur- 
nish the  same  according  to  contract,  was  not  an  election  of 
remedies  constituting  a  waiver  of  the  contractor's  right  to  re- 
cover damages  upon  the  contract  other  than  the  difference  in 
the  cost  of  the  brick.     Iowa  Brick  Mfg.  Co.  v.  Herrick,  721. 

Evidence.  Where  the  plaintiff  sought  to  show  that  his  meadow 
had  been  permanently  injured  by  fire  which  consumed  the 
grass,  it  was  competent  for  defendant  to  prove  that  land  some 
distance  away  which  had  been  burned  over  at  about  the  same 
time  was  uninjured,  although  not  shown  to  have  been  similarly 
situated.    Castner  v.   Railway  Co.,  581. 

It  was  not  error  for  the  court,  in  computing  damages  sustained 
by  a  county  by  reason  of  the  failure  of  a  contractor  to  use 
the  amount  of  material  contracted  for  in  the  construction  of 
bridges,  to  follow  the  figures  given  by  an  expert  witness  who 
was  corroborated  as  to  the  amt»unt  of  shortage,  rather  than 
the  estimate  of  an  officer  of  the  company  which  furnished  the 
material  based  upon  the  factory  weights  of  which  he  had  no 
personal  knowledge,  and  who  testified  simply  to  the  approxi- 
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mate  correctness  of  his  estimate.    Modern  Steel  Structural  Co. 
V.  Van  Buren  County,  606. 

Where  it  appeared  that  the  agents  of  an  insurance  company 
recommended  the  payment  of  a  loss  in  full,  the  amount  of  the 
adjustment  was  competent  evidence  of  the  company's  loss  in 
an  action  against  the  agents  for  the  wrongful  issuance  of  the 
policy.    Continental  Ins.  Co.  v.  Clark  &  Cressler,  274. 

Failure  to  pay  taxes.  Where  it  clearly  appears  from  the  deed 
itself  that  it  was  the  intent  of  the  parties  to  except  taxes  from 
the  covenants  of  warranty,  the  grantee  is  not  entitled  to  dam- 
ages for  the  grantor's  failure  to  pay  the  same.  Newburn  v. 
Lucas,  85. 

Fraudulent  conveyances:  Recovery  of  consideration.  Where  a 
conveyance  of  an  undivided  one-third  interest  in  land  has  been 
set  asid^  as  fraudulent,  the  plaintiff  is  entitled  to  recover 
one-third  of  the  value  of  the  whole  tract.  Eighmy  v.  Brock, 
535, 

Growing  Crops.  In  an  action  for  breach  of  covenants  of  war- 
ranty in  a  deed  for  the  loss  of  growing  crops,  the  measure  of 
damages  is  the  value  of  the  crops  at  the  time  of  the  conveyance. 
Newburn  v.  Lucas,  85. 

Insurance:  Liability  of  agent  In  an  action  against  an  insurance 
agent  for  wrongfully  writing  a  risk  at  a  lower  rate  than 
authorized  and  failing  to  report  the  same  and  the  evidence 
tended  to  show  that  the  company  would  have  cancelled  the 
risk  had  it  known  of  it,  the  measure  of  damages  is  the  total 
loss  sustained  thereby.  Continental  Insurance  Co.  v.  Clark 
&   Cressler,    274. 

Market  value.  Where  the  vendor  of  cattle  for  breeding  pur- 
poses, after  tender  and  refusal,  elects  to  retain  the  same  and 
claims  as  damages  the  difference  between  the  contract  price 
and  the  market  value  at  the  time  and  place  of  delivery  named 
in  the  contract,  the  value  of  the  cattle  for  beef  was  not  the 
proper  measure  of  damages,  although  their  delivery  was 
fixed  at  a  time  when  there  was  little  sale  for  breeding  purposes, 
but  the  jury  should  have  been  permitted  to  <^onsider  the  fact 
that  the  season  would  soon  reopen  and  to  look  to  sales  of 
similar  property  within  a  reasonable  time  of  the  delivery  to- 
gether with  the  cost  of  keeping  the  animals,  in  determining 
their  market  value.     Redhead  Bros.  v.  Cattle  Co.,  410. 

Quantum  meruit.  One  dealing  with  a  municipal  corporation  is 
bound  ^o  take  notice  of  the  statutory  limitations  upon  its 
power,  and  the  unauthorized  act  of  a  city  council  in  contracting 
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for  sewerage  will  not  estop  the  city  from  denying  liability 
therefor,  notwithstanding  the  implied  representations  of  au- 
thority so  to  do;  nor  is  a  quantum  meruit  recovery  in  such 
cases  authorized.  Citizens'  Bank  of  Des  Moines  v.  City  of 
Spencer,  101. 

Recovery  of  purchase  money.  A  recovery  of  earnest  money  by 
a  purchaser  of  land  who  has  lost. his  rights  under  the  contract, 
cannot  be  had  in  a  suit  for  specific  performance  by  way  of 
damages.     Findley  v.  Koch,  131. 

Specific  performance.  A  purchaser  of  land  who  is  not  entitled 
to  specific  performance  of  the  contract  because  of  his  lack 
of  diligence  in  asserting  his  rights  thereunder,  is  not  entitled 
to  damages  for  the  vendor's  refusal  to  convey,  after  the  lapse 
of  a  reasonable  time.    Idem, 

The  purchaser  of  a  minor's  interest  in  real  property  under  a  con- 
tract with  the  guardian,  having  knowledge  of  the  minority  and 
the  necessity  of  an  order  of  court  to  make  the  conveyance, 
cannot,  on  the  dismissal  by  the  court  of  an  application  for  such 
order,  recover  substantial  damage  for  loss  of  profits  in  an 
action  for  specific*  performance.     Eggert  v.  Pratt,  727. 

Street  obstructions.  Where  a  railroad  embankment  obstructs 
a  street  affording  access  to  business  property  which  has  not 
been  vacated,  the  owner  is  entitled  to  damages  for  depreciation 
in  the  value  of  his  property  caused  thereby.  Harrington  v. 
Railway  Co.,  388. 

Tender:  Instructions.  Where  plaintiff,  under  a  contract  to  sell 
defendant  a  certain  number  of  registered  cattle  tendered  a  lot 
that  were  unregistered  and  therefore  refused,  and  subsequently 
tendered  another  lot  which  were  registered  but  not  accepted 
whereupon  plaintiff  brought  his  action  for  damages  and  his 
testimony  as  to  damage  was  confined  to  the  registered  animals, 
an  instruction  permitting  the  jury  to  base  its  finding  upon 
the  first  tender  of  which  there  was  no  evidence  as  to  damage, 
was  error.     Redhead  Bros.  v.  Cattle  Co.,  410. 

Transfer  of  land:  Fraud.  The  sale  by  a  corporation  of  its 
capital  stock,  its  sole  assets  consisting  of  a  tract  of  land., 
operated  as  a  transfer  of  the  land  and  entitled  the  vendee  to 
an  aotion  for  damages  for  false  representations  as  to  the 
quantity,  the  same  as  though  the  transfer  had  been  by  deed. 
Boddy  V.  Henry,  31. 

Vacation  of  Streets:  Where  a  street  has  been  vacated  by  the 
city  for  railway  purposes,  one  whose  property  has  been  in- 
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jured  by  the  construction  of  the  road  cannot  recover  damages 
of  the  railway  company.    Harrington  v.  Railway  Co..  388. 

DEBT. 

i 

What  constitates  a  debt.  An  obligation  which  a  taxpayer  may 
deduct  from  the  amount  of  his  moneys  and  credits  under  Code, 
section  1311,  must  be  an  actual  indebtedness,  and  notes  signed 
simply  as  an  endorser  which  were  so  reported  to  the  comp- 
troller of  currency  by  such  indorser,  do  not  constitute  such 
indebtedness.    Schoonover  v.   Pitcina,  261. 

Judgment  for  costs.  A  judgment  for  costs  in. a  criminal  case  is 
not  a  debt  based  on  fraud  so  as  to  prevent  its  release  by 
discharge  of  the  debtor  in  bankruptcy.    Olds  v.  Forrester,  456 

Judgment  for  costs:  Discharge  in  bankruptcy.  A  judgment  for 
costs  in  a  criminal  case  is  not  a  debt  "  due  for  taxes  "  within 
the  exception  of  the  bankruptcy  law  of  1898  and  is  satisfied 
by  the  discharge  of  the  judgment  debtor  in  bankruptcy.    Idem 

Homesteads:  Previously  contracted  debts.  A  debt  for  which 
a  homestead  may  be  sold  on  execution  under  Code,  section 
2976,  is  one  which  has  become  a  fixed  'obligation,  subject  to 
enforcement  prior  to  the  acquisition  of  the  homestead.  The 
evidence  in  this  case  fails  to  show  an  antecedent  debt  such 
as  is  contemplated  by  the  statute.     Anderson  v.  Kyle,  666. 

DECEIT. 

Instructions:  Inteint  to  deceive.  In  an  action  for  false  repre- 
sentations, an  intent  to  deceive  will  be  presumed  from  proof 
of  the  falsity  of  the  statements  and  defendant's  knowledge 
thereof;  and  repeated  instructions  placing  upon  plaintiff  the 
additional  burden  of  showing  that  the  representations  were 
made  with  intent  to  deceive,  and  omitting  from  the  entire 
charge  any  statement  that  fraudulent  intent  would  be  inferred 
from  proof  of  the  known  falsity  of  representations,  was  error. 
Boddy  v.  Henry,  31. 

DEEDS. 

Breach  of  covenants:  Damages.  Tn  an  action  for  breach  of 
covenants  of  warranty  without  reservation,  a  statement  of  the 
grantee's  agent  in  procuring  the  deed  which  was  made  to 
the  grantor,  that  it  was  the  custom  of  the  grantor  to  retain  the 
crops  where  the  conveyance  was  not  made  until  after  July 
1st,  upon  which  the  vendor  did  not  rely,  and  it  further  ap- 
pearing that  there  was  no  agreement  between  the  vendor  and 
vendee    that    the    crops    should    be    reserved;    held    that    the 
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grantee  was  entitled  to  damages  for  faflure  to  secure  the 
crops,  although  the  agent's  statement  may  have  been  within 
the  scope  of  his  authority.    Newbum  v.   Lucas,  85. 

An  actioti  on  the  covenants  of  a  deed  cannot  be  defeated  by 
parol  evidence  of  the  grantee's  knowledge  of  an  incumbrance. 
Idem, 

Bleach  of  warranty:  Lien  for  damages.  Where  plaintiff  and 
his  grantor  exchanged  lands,-  and  there  was  a  breach  of  war- 
ranty as  to  the  crops  under  the  covenants  in  the  grantor's 
deed,  plaintiff  was  entitled  to  a  lien  for  his  damages  on  the 
land  conveyed  to  the  grantor.    Idem^ 

Failure  to  pay  taxes.  Where  it  clearly  appears  from  the  deed 
itself  that  it  was  the  intent  of  the  parties  to  except  taxes  from 
the  covenants  of  warranty,  the  grantee  is  not  entitled  to  dam- 
ages for  the  grantor's  failure  to  pay  the  same.    Idem. 

Mental  Incapacity.  In  an  action  to  set  aside  a  deed  on  the  ground 
of  mental  incapacity,  the  evidence  is  reviewed  and  held  insuffi- 
cient to  establish  incapacity,  fraud,  or  undue  influence.  Brown 
v.  Cole,  711. 

Growing  crops.  Unmatured-  crops  receiving  nourishment  from 
the  soil  pass  with  a  conveyance.    Newburn  v.  Lucas,  85. 

Recitals.  The  recital  in  a  deed  that  it  is  "  subject  to  all  incum- 
brances of  record"  means  subject. to  valid  incumbrances,  and 
the  same  will  not  estop  the  owner  from  questioning  an  invalid 
municipal   assessment.     Carter  v.   Cemansky,  506. 

Trusts:  Parol  evidence.  A  deed  absolute  on  its  face  and  re- 
citing a  consideration  cannot,  in  the  absence  of  fraud,  be 
shown  by  parol  to  be  in  trust  for  the  grantor.  Ostenson  v.' 
Severson,  197. 

A  deed  reciting  a  consideration  cannot  be  shown  by  parol  to  be 
a  trust.     Byerly  v.  Sherman,  447. 

DEFAULTS. 

The  order  of  the  trial  court  in  setting  aside  a  default  will  not 
be  disturbed  on  appeal  unless  a  clear  abuse  of  discretion  is 
shown.     Carver  v.    Seevers   &   Bryan.   669. 

Affidavit  of  merits.  In  an  action  for  a  personal  injury,  an  af- 
fidavit of  merits  in  support  of  a  motion  to  set  aside  a  default, 
which  alleges  a  belief  that  the  accident  was  the  result  of 
plaintiff's  negligence  and  not  that  of  defendant,  is  sufficient 
without  setting  out  all  the  facts  upon  which  the  conclusion 
rests.     Klepfer  v.  City  of  Keokuk,  592. 
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Failure  to  plead  to  an  amendment.  Where  the  parties  proceed 
to  trial  without  answer  or  other  pleading  to  an  amended  peti- 
tion, the  plaintiff  cannot  afterwards  claim  that  defendant  is 
in  default  or  that  the  allegations  in  the  amendment  should  be 
treated  as  confessed.    Gregory  v.   Bowlsby,   588. 

Setting  aside  defaults.  Setting  aside  a  default^ to  permit  a  de- 
fense on  the  merits  is  a  matter  largely  within  the  discretion 
of  the  trial  court,  and  its  order  will  not  be  disturbed  except  in 
cases  of  abuse.    Klepfer  v.  City  of  Keokuk,  592. 

An  inferior  court  has  jurisdiction  to  set  aside  a  default  judgment, 
notwithstanding  a  tr^script  has  been  filed  in  the  district  court 
Idem, 

Where  time  to  file  a  substituted  petition  is  given  "  until "  a  cer- 
tain day,  the  day  named  will  be  excluded  unless  a  contrary 
intention  appears,  and  a  default  judgment  taken  upon  a  pe- 
tition filed  on  the  day  so  named  will  be  set  aside  without  the 
filing  of  an  affidavit  of  merits  and  an  answer.  Carver  v.  Seev- 
ers  &  Bryan,  669. 

DEMAND. 

Demand  that  official  sue.  A  citizen  and  taxpayer  cannot  main- 
tain a  suit  to  recover  funds  of  a  city  alleged  to  have  been  mis- 
appropriated, without  first  demanding  of  the  proper  oflScers 
that  suit  be  brought,  or  a  showing  that  such  demand  would 
have  been  unavailing.     Reed  v.  Cunningham,  302. 

DEPOSITIONS. 

Continuance  to  take  depositions.  Under  Code,  section  3652,  a 
party  may  elect  to  take  his  evidence  by  deposition,  and  he 
is  entitled  to  a  reasonable  time  in  which  to  do  so;  and  after 
issue  joined,  there  being  no  order  to  take  the  evidence  during 
the  term,  nor  a  showing  of  sufficient  time  had  such  order 
been  entered,  he  is  entitled  to  a  continuai^ce.  Husted  v.  Wil- 
liams, 634.  '  * 

Written  exceptions.  An  objection  to  a  deposition  because  of  the 
insufficiency  of  the  notice  should  be  overruled  where  no  ex- 
ceptions were  filed  as  required  by  Code,  section  4712.  Osten- 
son  V.  Severson,  197. 

DESCRIPTION  OF  PROPERTY.    See  Chattel  Mortgage. 

DISTRAINT. 

Evidence.  In  an  action  for  damages  from  trespassing  cattle,  an 
explanation  of  why  the  cattle  were  not  distrained  as  soon  as 
discovered,  was  properly  admitted.     Do  Mers  v.  Rohan,  4S8. 
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DISTRIBUTIVE  SHARE. 

Estates  of  decedents:  Sale  of  undivided  interest  The  unas- 
signed  distributive  share  of  an  heir  in  the  undivided  interest 
of  his  intestate'  in  real  property  may  be  levied  upon.  *  Byerly  v. 
Sherman,  447. 

DIVISION  FENCES.    See  Fences. 

DIVORCE. 

Duress:  Avoidance  of  contract  Where  a  divorced  husband 
aged  and  enfeebled  in  body  and  mind  and  under  temporary 
guardianship,  is  induced  under  circumstances  indicating  an 
unfair  advantage  and  coercion  to  enter  into  a  contract  turning 
over  a  large  part  of  his  estate  to  a  trustee  for  the  benefit  of 
a  child,  the  custody  of  whom  was  awarded  his  divorced  wife, 
•  and  for  whom  suitable  provision  was  made  in  the  divorce  pro- 
ceedings, his  heirs  at  law,  upon  his  death,  may  have  the  con- 
tract cancelled.    Foote  v.  De  Foy,  366. 

Support  of  child.  A  husband  is  obligated  to  provide  for  his 
child  given  into  the  custody  of  his  divorced  wife,  but  no 
cause  of  action  therefor  arises  until  he  has  refused  to  respond 
to  a  just  claim  on  him  for  the  child's  maintenance.    Idem. 

DOGS. 

Killing  of  sheep:  Evidence.  Evidence  that  defendant,  after 
learning  of  the  loss  of  plaintiff's  sheep  and  that  his  dog  was 
charged  with  their  destruction,  killed  the  dog  and  remarked 
that  "  it  would  kill  no  more  sheep,"  was  admissible  in  an  action 
for  damages  as  an  admission  of  liability.  Anderson  v.  Hal- 
verson,  125# 

DOWER. 

Devise  in  lieu  of  dower:  Election:  Estoppel.  Under  the  Code 
of  1873,  the  one-third  interest  of  a  widow  in  the  real  estate 
of  her  husband  was  not  affected  by  his  will  giving  her  a  life 
estate  in  lieu  of  dower,  unless  she  consented  thereto  by  an 
election  entered  of  record  within  six  months  after  notice  to 
her  by  interested  parties  of  the  provisions  of  the  will;  nor 
would  the  management  of  the  entire  estate  and  receipt  of  rents 
and  profits  during  her  natural  life  work  an  estoppel.  Byerly 
v.  Sherman,  447. 

DRAINAGE. 

Damage:    Insufficiency  of  evidence.    The  owner  of  lower  land 
cannot   restrain   the    owner  above   him   from   tiling   his   open 
Vol.  126  Ta.— 51 
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ditches,  on  the  theory  simply  that  the  location  of  the  tile  below 
the  surface  would  drain  a  greater  area  more  rapidly  and  carry 
additional  water  onto  plaintiff's  land  which  otherwise  would 
evapdrate  or  be  absorbed,  in  the  absence  of  evidence  showing 
that  the  tiling  increased  the  flow  and  caused  actual  damage. 
Evidence  reviewed  and  fails  to  show  an  increased  injury. 
Plagge  V.  Mensing,  737. 

Easement:  Adverse  user.  The  act  of  one  landowner  in  611ing  a 
highway  ditch  carrying  water  from  the  land  of  an  adjacent 
owner  onto  his  own,  when  done  within  the  period  of  limitation, 
will  defeat  the  claim  of  easement  growing  out  of  adverse  user. 
Schofield  V.  Cooper,  334. 

Estoppel.  No  matter  what  the  evidence  may  show  in  support 
of  an  estoppel,  if  not  pleaded  it  is  unavailing.  In  the  instant 
case  the  evidence  fails  to  show  that  one  landowner  was 
estopped  as  against  another  from  fllling  a  drainage  ditch. 
Idem. 

Nuisance:  Abatement.  Where  the  county  constructed  a  high- 
way ditch  in  such  manner  that  the   surface  water  from  the 

'  land  of  one  landpwner  was  made  to  flow  unnaturally  over  the 
land  of  another,  the  latter  had  the  right  to  abate  the  nuisance 
so  created  by  going  upon  the  highway  and  filling  the  ditch. 
Idem. 

Surface  water:  Diversion.  A  county  in  the  improvement  of 
highways  has  no  right  to  collect  surface  water  either  from 
the  highway  or  from  adjoining  lands  and  turn  it  onto  the 
land  of  another  where  it  had  not  naturally  flown.    Idem. 

DRUGGISTS'  PERMITS. 

Pleadings:  Evidence.  An  applicant  for  a  permit  to  sell  liquor 
must  allege  and  prove  that  he  has  been  lawfully  conducting 
a  pharmacy  for  the  six  months  preceding,  and  where  it  ap- 
pears that  he  has  recently  surrendered  a  permit  after  an  action 
for  its  revocation  had  been  instituted,  he  should  probably  be 
required  to  allege  and  prove  that  he  has  not  knowingly  made 
unlawful  sales  for  two  years  prior  to  his  application.  Evi- 
dence held  insufficient  to  authorize  the  granting  of  a  permit 
In  re  Application   of  Smith,  128. 

Trial  of  application  for  permit:  AppeaL  The  trial  of  an  ap- 
plication for  a  liquor  permit,  to  which  objections  are  filed,  is 
a  special  action  or  proceeding  in  which  the  remonstrants  have 
such  an  interest  as  entitle  them  to  appeal  from  an  order 
granting  the  permit.     Idem. 
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DURESS. 

Avoidance  of  contract  Where  a  divorced  husband  aged  and 
enfeebled  in  body  and  mind  and  under  temporary  guardian- 
ship, is  induced  under  circumstances  indicating  an  unfair  ad- 
vantage and  coercion  to  enter  into  a  contract  turning  ovjer  a 

0  large  part  of  his  estate  to  a  trustee  for  the  benefit  of  a  child, 
the  custody  of  whom  was  awarded  his  divorced  wife,  and 
for  whom  suitable;  provision  was  made  in  the  divorce  proceed- 
ings, his  heirs  at  law,  upon  his  death,  may  have  the  contract 
cancelled.     Foote  v.  De  Poy,  366.. 

EASEMENT. 

Adverse  user.  The  act  of  one  landowner  in  filling  a  highway 
ditch  carrying  water  from  the  land  o\  an  adjacent  owner  onto 
his  own,  when  done  within  the  period  of  limitation,  will  defeat 
the  claim  of  easement  growing  out  of  adverse  user.  Schofield 
V.  Cooper,  334. 

ELECTION. 

Devise  in  lieu  of  dower:  EstoppeL  Under  the  Code  of  1873, 
the  one-third  interest  of  a  widow  in  the  real  estate  of  her 
husband  was  not  affected  by  his  will  giving  her  a  life' estate 
in  lieu  of  dower,  unless  she  consented  thereto  by  an  election 
entered  of  record  within  six  months  after  notice  to  her  by 
interested  parties  of  the  provisions  of  the  will;  nor  would  the' 
management  of  the  entire  estate  and  receipt  of  rents  and 
profits  during  her  natural  life  work  an  estoppel.  Byerly  v. 
Sherman,  447. 

ELECTION  OF  REMEDIES. 

In  an  action  for  the  price  of  brick  sold  for  sidewalk  purposes, 
notice  to  the  manufacturer  in  effect  that  the  contractor  wDuld 
purchase  brick  elsewhere  and  charge  the  difference  in  cost  to 
the  manufacturer,  he  having  failed  to  furnish  the  same  accord- 
ing to  contract,  was  not  an  election  of  remedies  constituting  ,i 
waiver  of  the  contractor's  right  to  recover  damages  upon  the 
contract  other  than  the  difference  in  the  cost  of  the  brick. 
Iowa  Brick  Mfg.  Co.  v.  Herrick,  721.  • 

A  plaintiff  may  plead  as  many  causes  of  action  of  the  same 
general  character  as  he  may  possess  in  separate  counts,  ahd 
is  not  required  to  elect  under  which  he  will  proceed.  Watters 
V.  Waterloo,  199. 

Breach  of  contract.  Where  the  vendor  of  personal  property, 
after  tender  and  refusal,  brought  action  to  recover  the  con- 
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tract  price,  he  was  not  barred  on  the  ground  of  election  of 
remedies  from  thereafter  amending  and  asking  a  recovery  of 
damages  for  breach  of  the  contract.  Redhead  Bros.  v.  Cattle 
Co.,  410. 

Specific  performance.  In  a  stiit  by  the  purchaser  for  specific  per- 
formance of  a  contract  to  convey  land,  the  defendant  is  tmt 
entitled  to  a  decree  authorizing  him  to  elect  whether  he  will 
return  the  amount  paid  on  the  purchase  price  or  accept  the  bal- 
ance due  and  deliver  the  deed,  where  time  was  not  the 
essence  of  the  contract  or  where  he  had  taken  no  steps  to 
declare  a  forfeiture,  and  especially  when  such  relief  was  not 
asked  by  pleading  or  otherwise.     Rea  v.  Ferguson,  704. 

ELECTRICITY. 

Negligence:  Incompetency  of  fellow  servant:  Liability  of  mas- 
ter. An  employer  in  dealing  with  highly  charged  electric 
wires  is  held  to  great  care  in  protecting  his  servants  from 
injury  therefrom,  and  is  not  excused  from  responsibility  for 
the  death  of  a  servant  caused,  by  the  negligence  of  an  inex- 
perienced fellow  servant,  to  whom  he  had  intrusted  the  work 
of  repairing  a  defective  live  wire,  by  the  mere  fact  that  he 
did  not  know  of  such  servant's  incompetency.  Scott  v.  Tele- 
phone  Co.,  524. 

EMBEZZLEMENT. 

Criminal  intent  On  a  prosecution  for  embezzlement,  it  was 
error  to  charge  that  criminal  intent  may  be  inferred  from  the 
inevitable  result  of  the  act  done,  or  from  the  opportunity  to 
ascertain  the  wrongful  act,  and  the  error  was  not  cured  by 
another  instruction  that  to  convict  there  must  be  proof  of  the 
felonious  intent  to  convert  the  fund.    State  v.  Carmean,  291. 

To*  charge  an  officer  of  a  corporation  with  embezzlement  of 
funds  by  the  corporation  on  the  theory  that  the  course  of 
business  adopted  by  such  officer  inevitably  led  to  that  result, 
the  criminal  intent  of  such  officer  in  the  management  of  the 
corporate  business  must  be  shown,  and  evidence  of  the  method 
of  discounting  notes  an^  the  use  of  accommodation  paper, 
transactions  in  themselves  not  unlawful,  is  inadmissible  on 
the   question  of  criminal   intent.    Idem. 

Evidence.  On  the  prosecution  of  an  official  for  the  misappro- 
priation of  a  particular  fund  received  by  the  corporation,  of 
which  he  had  no  knowledge,  evidence  of  other  like  transac- 
tions not  tending  to  establish  a  criminal  intent  with  respect 
to  the   specific  wrong  charged,  is  inadmissible.    Idem. 
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Where  an  officer  is  charged  with  embezzlement  effected  through 
the  corporation's  course  of  business,  the  book  entries  of  clerks 
made  without  defendant's  knowledge,  are  not  admissible  to 
show  a  misappropriation.    Idem. 

Indictment.  To  hold  an  officer  of  a  corporation  liable  for  the 
fraudulent  misappropriation  of  funds  of  a  customer,  entrusted 
to  the  corporation,  it  must  be  charged  in  the  indictment  and 
shown  that  the  general  business  of  the  corporation  was  illegal, 
or  that  the  misappropriation  in  the  particular  case  was  with 
,  the  knowledge  or  direction  of  such  officer  with  criminal  intent 
Idem. 

Value  of  property.    In   a  prosecution   for  embezzlement  under 
*Code,   section   4842,   it   is   essential   to   find   the  value   of  the 
property  embezzled,  the  same  as  in  larceny,  to  determine  the 
punishment.    Idem. 

EMINENT  DOMAIN. 

Appeal.  Where  both  the  railway  company  and  landowner  ap- 
peal  from  an  assessment  of  damages  for  right-of-way  and 
the  two  appeals  were  consolidated  after  which'  the  company 
dismissed  its  appeal  without  objection,  the  order  of  the  dis- 
trict court  in  refusing  to  dismiss  the  landowner's  appeal  and 
affirm  the  assessment  will  not  be  reviewed.^  McKinnon  v. 
Railway    Co.,    426. 

Where  a  railway  company  appealed  from  an  award  of  damages 

in  a  condemnation  proceeding  for  right-of-way,  an  appeal  by 

,the    landowner    was    not    necessary   in    order   that   he    might 

procure  a  larger  award  on  the  trial  of  the  company's  appeal. 

Idem. 

EQUITY. 

Actions:  Equitable  relief.  Where  a  suit  in  equity  by  a  vendee 
of  real  property  for  specific  performance  and  one  at  law  to 
rescind  the  contract  are  pending  at  the  same  time,  the  court 
may  proceed  to  determine  the  material  issues  in  the  equity 
suit  regardless  of  which  action  was  begun  first.  Clinton  v. 
Shugart,  179. 

Administrators:  Discharge:  Infant  claimants.  The  mere  fact 
of  infancy  will  not  authorize  a  court  of  equity  to  set  aside  an 
order  discharging  an  administrator,  to  permit  the  filing  of  a 
claim  against  the  estate  which  is  barred  by  the  statute.  Boyle 
v.   Boyle,  167. 

Fraudulent  conveyances:    Burden  of  proof:    Evidence.    A  step- 
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father  who  obtains  from  his  step-daughter  barely  eighteen 
years  of  .age  and  while  a  member  of  his  family,  a  conveyance 
to  her  interest  in  real  property  for  an  inadequate  consideration, 
has  the  burden  of  negativing  the  presumption  of  fraud  and 
undue  influence.  The  conveyance  in  question  was  obtained 
under  circumstances  entitling  plaintiff  to  equitable  relief. 
Eighmy  v.    Brock.   535. 

Redemption  from  mortgage  foreclosure:  Accounting.  A  mort- 
gagor whose  property  has  been  sold  on  foreclosure  or  his 
assignee  may  maintain  an  equitable  action  to  redeem  if  brought 
prior  to  the  expiration  of  the  statutory  period  of  redemption, 
and  where  possession  has  been  taken  by  the  holder  of  the 
certificate  of  sale  without  assent  he  may  have  an  accounting 
of  the  rents  and  profits  and  of  any  portion  of  the  property 
converted  by  the  certificate  holder  to  his  own  use,  for  the 
purpose  of  ascertaining  the  amount  required  to  make  redemp- 
tion.   Dolan    V.    Blast    Furnace    Co.,    254. 

Reformation  of  instruments.  A  mortgagee  in  possession  of  per- 
sonal property  has  an  insurable  interest,  and  where  it  was  the 
understanding  that  a  policy  should  be  written  to  cover  such 
interest,  but  the  agent  failed  to  write  it  in  conformity  with 
the  agreement,  equity  will  reform  and  enforce  the  contract 
as  mutually^ intended.  Evidence  reviewed  and  held  sufficient  to 
authorize    reformation.     Dalton    v.    Insurance    Co.,    377. 

Where  a  provision  in  a  policy  for  concurrent  insurance  has  been 
omitted  by  oversight,  equity  will  reform  the  contract  to  cor- 
respond with  the  understanding  of  the  parties.    Idem. 

Where  a  lessor,  in  preparing  a  tease,  takes  advantage  of  his  ten- 
ant's ignorance  and  confidence  in  him,  and  omits  a  provision 
authorizing  the  tenant  ta  remove  improvements  placed  on  the 
premises  by  him,  equity  will  reform  the  instrument.  Daly  v. 
Simonson,  716. 

Specific  performance:  When  denied:  Evidence.  Equity  re- 
quires of  a  purchaser  of  land  the  utmost  good  faith  oji  his 
part  in  attempting  to  carry  out  the  contract,  before  specific 
performance  will  be  decreed  at  his  suit,  and  if  his  delay  renders 
performance  inequitable  or  unjust  to  the  seller  it  will  be 
denied.  Evidence  held  to  show  such  delay  and  inaction  on 
the  part  of  the  purchaser  as  to  justify  a  refusal  of  specific 
performance.     Findley  v.  Koch,  131. 
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ESTATES  OF  DECEDENTS. 

EstoppeL  Where  heirs  knowingly  accept  the  proceeds  of  an 
unauthorized  sale  of  devised  land,  for  full  value,  they  are 
thereafter  estopped  from  asserting  an  interest  in  the  land, 
in  the  absence  of  a  showing  that  the  money  was  received  under 
either  a  misapprehension  of  their  rights  or  an  offer  to  return 
the  same.     Knutson  v.  Vidders,  511. 

Insurance:  Rights  of  creditors  when  payable  to  estate.  To 
render  the  proceeds  of  a  life  insurance  policy  payable  to  the 
estate  of  deceased  liable  for  the  satisfaction  of  a  specific  claim 
against  the  estate,  there  must  have  been  an  assignment  of 
the  fund  or  a  definite  portion  thereof  for  that  purpose,  so 
that  deceased  parted  with  all  control  thereover.  Evidence 
held  insufHcient  to  constitute  such  assignment.  In  re  Estate  of 
Donaldson,  174.* 

Sale  of  intestate's  land:  Description:  Presumption.  In  a  suit 
to^set  aside  the  sale  of  an  intestate's  lands,  the  description  of 
the  same  in  the  order  of  sale  will  be  presumed  to  exemplify 
what  was  intended,  in  the  absence  of  an  averment  to  the 
contrary.    Rice   v.    Bolton,   654. 

Sale  of  undivided  interest.  The  unassigned  distributive  share  of 
an  heir  in  the  undivided  interest  of  his  intestate  in  real  property 
may  be  levied  •  upon.     Byerly  v.  Sherman,  447. 

Wills:  Interest  of  heirs.  Where  a  husband  and  wife  having 
no  children  execute  a  joint  will,  the  husband  transferring  to 
the  wife  the  right  and  authority  over  their  joint  property, 
and  in  case  of  her  survival  a  life  interest  therein  with  remain- 
der "  to  be  divided  equally  between  our  lawful  heirs  on  both 
sides,"  the  wife's  heirs  upon  her  death  were  entitled  to  share 
in  one-half  of  the  remaining  property  so  devised  by  him 
per  stirpes  and  not  per  capita.    Knutson  v.  Vidders,  511. 

Wills:  Participation  in  real  estate.  In  the  construction  of  the 
various  provisions  of  the  will  and  codicil  in  question,  it  is 
hdd  that  the  widow  as  trustee  held  title  to  a  certain  eighty 
acres  from  which  a  bequest  to  one  *of  the  heirs  was  to  be  made 
equal  to  that  of  others,  and  that  the  balance  was  intended  for 
the  use  of  still  other  heirs  to  whom  no  specific  devise  of 
real  estate  was  made.     Sperry  v.  Sperry,  603. 

Wrongful  death:  Who  entitled  to  damages.  Where  a  widow 
is  made  the  sole  beneficiary  under  her  husband's  will  of  his 
entire  estate,  she  is  entitled  to  all  moneys  collected  for  the 
wrongful  death  of  testator,  to  the  exclusion  of  their  children, 
under  Code,  section  3313.    In  re  Estate  of  Cook,  158. 
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Adverse  possession:  Laches.  Where  one  under  a  quit-claim 
deed  from  the  supposed  o>yners  of  the  swamp  land  title,  has 
in  good  faith  entered  upon  the  same,  improved  and  occupied 
it  for  a  period  of  ten  years,  a  railway  company  in  fact  own- 
ing the  same  but  having  n'eglected  for  more  than  ten  years 
to  procure  a  patent  or  assert  its  rights  knowing  of  the  adverse 
claim  and  occupancy,  is  estopped  by  its  laches  from  thereafter 
claiming  the  land.    Iowa  Railroad  Land  Co.  v.  Fehring,  1. 

County  bridges:  Acceptance.  The  acceptance  of  a  ceanty 
bridge  in  ignorance  of  the  fact  that  the  same  was  not  con- 
structed in  accordance  with  the  contract,  will  not  estop  the 
county  from  insisting  upon  a  breach  of  the  contract  or  a  re- 
covery of  damages.  Modern  Steel  Structural  Co.  v.  Van 
Buren  County,  606. 

The  execution  and  delivery  to  a  bridge  contractor  of  a  written 
acceptance  of  the  work  by  individual  members  of  the -board 
of  supervisors,  made  at  an  informal  gathering  for  the  pur- 
pose of  examining  the  work  to  enable  them  to  act  intelligibly 
upon  the  matter  of  accepting  the  same,  was  not  ah  act  of 
the  county;  and  it  was  not  estopped  thereby  from  relying  on 
a  breach  of  the  contract  in  the  construction  of  the  bridge. 
Idem. 

The  public  use  of  a  bridge  will  not  amount  to  an  acceptance 
thereof  and  estop  the  county  from  insisting  upon  a  breach 
of  the  contract  for  its  construction.    Idem. 

Denial  of  agent's  authority.  Where  an  agent  of  a  mutual  in- 
surance company,  having  authority  to  collect  contingent  fees, 
collected  a  fee  in  excess  of  the  legal  one  on  an  agreement 
with  assured  that  he  would  not  be  liable  for  any  further 
premium  during  the  first  year  of  the  policy,  and  the  amount 
thereof  turned  over  to  the  insurance  company  exceeded  the 
amount  which  it  would  have  received  if  the  legal  contingent 
fee  had  been  charged,  and  thereafter  an  assessment  was  made 
not  greater  than  the  excess  over  the  legal  contingent  fee  in 
the  hands  of  the  company;  it  is  held  that  the  association  could 
not  defend  a  suit  on  the  policy  on  the  ground  of  nonpayment 
of  the  assessment  as  it  was  estopped  to  deny  the  agent's 
authority  to  collect  the  excessive  contingent  fee,  and  had 
funds  in  its  hands  to  satisfy  the  assessment.  Younghoe  v. 
Insurance  Co.,  374. 

Dismissal  of  actions.  The  denial  of  a  count  of  the  petition,  ten- 
der  of   the   amount   claimed    and    offer   to   confess   judgment 
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therefor,  which  are  refused,  will  not  preclude  the  right  of 
plaintiff  to  dismiss  as  to  that  count  at  any  time  before  judg- 
ment; nor  will  it  amount  to  a  ratification  or  work  an  estoppel. 
Continental   Insurance  Co.  v,  Clark  &  Cressler,  274. 

Estates  of  decedents.  Where  heirs  knowingly  accept  the  pro- 
ceeds of  an  unauthorized  sale  of  devised  land,  for  full  value, 
they  are  thereafter  estopped  from-  asserting  an  interest  in  the 
land,  in  the  absence  of  a  showing  .that  the  money  was  received 
under  either  a  misapprehension  of  their  rights  or  an  offer  to 
return  the  same.    Knutson  v.  Vidders,  511. 

Fraud.  A  grantor  who  through  fraud  was  induced  to  convey 
her  land  for  an  inadequate  price,  is  not  estopped  from  setting 
up  the  fraud  against  a  subsequent  purchaser  who  had  knowl- 
edge of  and  participated  therein.     Jordan  v.  Cathcart,  600. 

Fraudulent  act  of  agent.  A  county  cannot  be  estopped  by  the 
acts  of  its  representative  appointed  to  look  after  the  con- 
struction of  bridges,  who,  through  collusion  with  the  con- 
tractors, pdVpetrates  a  fraud  on  the  county  by  the  substitution 
of  materials  inferior  to  that  called  for  by  the  contract.  Mod- 
ern Steel  Structural  Co.  v.  Van  Buren  County,  606. 

Insurance:  Interest  of  mortgagee  in  possession.  Where  a 
mortgagee  in  possession  of  a  stock  of  goods  insures  his 
interest  and  the  policy  is  renewed  indicating  a  continuance  of 
the  business,  the  company  cannot  insist  that  the  insured  had  no 
interest  at  the  time  of  the  loss,  on  the  ground  that  the  pro- 
ceeds of  sales  equaled  the  debt,  the  owner  having  agreed  with 
the  mortgagee  that  the  store  should  be  kept  a  going  concern 
and  the  net  profits  applied  on  the  debt.  Dalton  v.  Insurance 
Co.,  377. 

Partial  payment:  Acceptance.  A  board  of  supervisors  had  no 
authority  under  Code  of  1897  to  reduce  the  bill  of  a  physician 
for  attending  a  smallpox  patient,  where  the  same  had  been 
audited  and  allowed  by  the  board  of  health,  and  the  acceptance 
of  a  portion  of  the  sum  did  not  bar  a  claim  for  the  balance, 
in  the  absence  of  agreement  to  that  effect.  Resner  v.  Carroll 
County,  423. 

Partial  payments  by  a  county  auditor  on  a  contract  on  the 
order  of  a  single  member  of  the  board  of  supervisors  and 
without  knowledge  of  the  contractor's  default  in  construction, 
will  not  estop  the  county  from  asserting  its  claim  for  damages 
based  on  the  contractor's  breach  of  the  contract.  Modern 
Steel  Structural  Co.  v.  Van  Buren  County,  606. 

Pleading.  No  matter  what  the  evidence  may  show  in  support 
of  an  estoppel,  if  not  pleaded  it  is  unavailing.     In  the  instant 
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case  the  evidence  fails  to  show  that  one  landowner  was 
estopped  as  against  another  from  filling  a  drainage  ditch. 
Schofield  V.  Cooper,  334. 

Representations  of  agent.  The  representations  of  an  agent  as 
to  title,  who  is  authorized  simply  to  sell,  will  not  work  an 
estoppel  where  there  is  no  claim  that  he  knew  the  purpose 
of  the  inquiry,  or  that  bis  response  was  to  be  relied  upon,  or 
that  the  information  was  given  in  bad  faith.  Iowa  Railroad 
Land  Co.  v.  Fehring,  1. 

Taxation.  Where  the  assessment  rolls  inform  a  taxpayer  that 
he  need  only  list  such  liabilities  as  he  desires  to  offset  against 
his  moneys  and  credits,  he  is  not  estopped  in  a  proceeding 
to  assess  omitted  property,  from  making  an  itemized  statement 
of  his  indebtedness  for  each  year,  for  the  purpose  of  show- 
ing a  larger  amount  than  contained  in  the  assessment  rolls. 
Schoonover  v.  Pitcina,  261. 

Where  the  president  of  a  national  bank  loaned  bank  money  on 
real  estate  security  in  his  own  name,  thereafter  assigning  the 
notes  only  to  the  bank,  the  mortgages  securing  the  same  were 
not  taxable  to  such  president  as  moneys  and  credits;  nor  was 
he  estopped  from  claiming  that  the  same  were  bank  property 
because  the  transaction  amounted  to  an  evasion  of  the  federal 
banking  law.    Idem, 

The  payment  of  an  installment  of  a  void  assessment  by  one 
under  whom  plaintiff  claims  title,  will  not  estop  him  from 
contesting  the  validity  of  the  tax;  nor  will  the  fact  that 
plaintiff's  remote  grantor  took  title  "  subject  to  all  incum- 
brances of  record  "  operate  as  an  estoppel  against  hitA.  Carter 
V.  Cemansky,  506. 

Unauthorized  act  of  public  officers.  No  act  of  an  engineer 
appointed  by  the  county  to  supervise  the  construction  of 
bridges,  nor  of  an  individual  member  of  the  board  of  super- 
visors by  which  a  contractor  was  permitted  to  erect  less 
valuable  structures  than  provided  by  the  contract,  will  stop 
the  county  from  claiming  damages  for  the  default  as  against 
the  contractor  or  any  one  claiming  under  him.  Modern  Steel 
Structural  Co.  v.  Van  Buren  County,  606. 

One  dealing  with  a  municipal  corporation  is  bound  to  take  notice 
of  the  statutory  limitations  upon  its  power,  and  the  un- 
authorized act  of  a  city  council  in  contracting  for  sewerage 
will  not  estop  the  city  from  denying  liability  therefor,  not- 
withstanding  the   implied   representations   of  authority  so  to 
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do;  nor  is  a  quantum  meruit  recovery  in  such  cases  authorized. 
Citizens'  Bank  of-  Des  Moines  v.  City  of  Spencer,  101. 

TVnis:  Devise  in  lieu  of  dower:  Election.  Under  the  Code  of 
1873,  the  one-third  interest  of  a  widow  in  the  real  estate  of 
her  husband  was  not  affected  by  his  will  giving  her  a  life 
estate  in  lieu  of  dower,  unless  she  consented  thereto  by  an 
election  entered  of  record  within  six  months  after  notice  to 
her  by  interested  parties  of  the  provisions  of  the  will;  ror 
would  the  management  of  the  entire  estate  and  receipt  of  rents 
and  profits  during  her  natural  life  work  an  estoppel.  Byerly 
V,  Sherman,  447. 

EVIDENCE.     See  Criminal  Law  Evidence. 
RELEVANCY  AND  MATERIALITY. 

Evidence  which  is  competent  for  any  purpose  is  admissible,  as 
its  application  may  be  limited  by  appropriate  instruction. 
Boddy  V.  Henry,  31, 

Admissions.  In  an  action  against  a  rail\vay  company  for  damage 
caused  by  fire,  it  is  competent  to  permit  plaintiff  to  testify  that 
a  letter  written  by  him  to  the  company  definitely  stating  the 
amount  of  his  claim  was  in  fact  written  to  secure  a  compro- 
»  mise  and  not  intended  as^  an  accurate  statement  of  his  damage, 
as  affecting  its  weight  as  an  admission.  Castner  v.  Railway 
Co.,  581, 

A  deliberate  written  statement  over  a  party's  own  signature  in- 
consistent with  a  subsequent  claim  is  provable  not  merely  to 
discredit  his  testimony  but  as  substantive  proof  against  him, 
and"  is  not  subject  to  the  rule  governing  verbal  admissions. 
Idem. 

Agent's  declarations.  In  a  personal  injury  action,  the  statements 
of  an  agent  of  the  defendant  relating  to  the  accident,  not  made 
while  engaged  in  the  performance  of  some  duty  pertaining  to 
the  matter  to  which  the  statements  relate,  and  which  involve  a 
conclusion  that  the  plaintiff  was  not  guilty  of  negligence,  were 
inadmissible  in  proving  plaintiff's  case  and  are  held  prejudicial, 
although  under  the  record  the  same  were  competent  on  re- 
buttal.    Ahlquist  v.  Iron  Works,  67. 

Breach  of  warranty.  The  actual  capacity  of  an  animal  for  breed- 
ing purposes  as  demonstrated  subsequent  to  a  sale,  may  be 
shown  in  an  action  for  the  breach  of  a  warranty  that  he  was  a 
sure  foal  getter.    Wingate  v.  Johnson^  154. 

Confession.  Oral  testimony  of  a  confession  is  not  competent, 
where  the  confession  was  reduced  to  writing  and  signed,  but 
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its  admission,  was  not  reversible  error  where  the  writing  after- 
ward admitted,  substantiated  the  oral  .statements.  State  v. 
Usher,  287. 

Contempt  In  a  contempt  proceeding  for  attempting  to  influ- 
ence a  juror,  the  admission  of  a  transcript  of  evidence  taken 
upon  the  trial  of  another  cause,  based  largely  upon  the  same 
state  of  facts,  which  included  a  transcript  of  testimony  before 
a  committee  of  the  bar  association,  was  error,  the  defendant 
being  entitled  to  a  trial  under  the  statute,  and,  not  having  been 
a  party  to  the  other  case  nor  the  committee  investigation,  such 
matters  were  hearsay  and  inadmissible.  Hunter  v.  District 
Court,  357. 

Conversations.  In  an  action  for  the  death  of  a  railroad  contrac- 
tor, evidence  of  conversations  between  a  train  dispatcher  and  a 
telegraph  operator  with  reference  to  requiring  trains  to  slow 
down  as  they  approached  the  work,  was  inadmissible  on  the 
question  of  the  compan3r*s  negligence,  it  appearing  that  the 
dispatcher  was  connected  with  another  division  of  the  road 
and  there  being  no  showing  of  authority  or  that  anyone  in  au- 
thority had  knowledge  of  the  work.  Carpenter  v.  Railway 
Co.,  94. 

Cross-examination.    The   testimony   on   cross-examination    of  a  < 
witness  for  the  State  which  is  foreign  to  his  testimony  in  chief 

m 

should  be  excluded.    State  v.  Usher,  287. 

Custom.  The  testimony  of  a  witness  on  the  question  of  a  cus- 
tom, that  he  had  read  of  the  same,  was  not  prejudicial  where 
the  existence  of  the  custom  was  not  disputed.  Roupke  v. 
Grain  Co.,  63^. 

Damages.  Where  the  plaintiff  sought  to  show  that  his  meadow 
had  been  permanently  injured  by  fire  which  consumed  the 
grass,  it  was  competent  for  defendant  to  prove  that  land  some 
distance  away  which  had  been  burned  over  at  about  the  same 
time  was  uninjured,  although  not  shown  to  have  been  similarly 
situated.     Castner  v.  Railway  Co.,  581. 

Where  it  appeared  that  the  agents  of  an  insurance  company  rec- 
ommended the  payment  of  a  loss  in  full,  the  amount  of  the 
adjustment  was  competent  evidence  of  the  company's  loss  in 
an  action  against  the  agents  for  the  wrongful  issuance  of  the 
policy.     Continental  Ins.  Co.  v.  Clark  &  Cressler,  274. 

Discovery  of  peril.  The  testimony  of  enj^inemen  as  to  when  they 
first  discovered  the  peril  of  a  trespasser  on  the  tracks  is  not 
conclusive  on  the  subject,  but  all  the  circumstances  bearing  on 
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the  question  are  for  the  consideration  of  the  jury.    Gregory  v. 
Railway  Co.,  230. 

Distraint.  In  an  action  for  damages  from  trespassing  cattle,  an 
explanation  of  why  the  cattle  were  not  distrained  as  soon  as 
discovered,  was  properly  admitted.     De  Mers  v.  Rohan,  488. 

« 

Fraud.  On  an  issue  of  fraud  in  the  valuation  of  a  stock  of  goods, 
a  witness  of  experience  who  has  familiarized  himself  with  the 
stock  is  competent  to  estimate  the  difference  between  the 
actual  wholesale  cost  of  the  entire  stock  as  inventoried  by  him, 
and  the  inventory  as  furnished  by  the  seller.  Sylvester  v.  Am- 
mons,  140.- 

On  an  issue  as  to  whether  the  seller  of  a  stock  of  goods  who  was 
to  receive  compensation  based  on  the  cost  price,  had  fraudu- 
lently raised  the  cost  mark  on  the  goods,  it  was  proper  to 
permit  a  witness  of  long  experience  in  the  mercantile  business 
to  state  whether  the  marks  on  the  goods  were  the  original 
cost  marks;  and  that  the  stock  was  old,  it  appearing  that  the 
marks  on  the  gopds  were  fresh.    Idem. 

Hearsay.  The  testimony  of  the  seller  of  a  stock  of  goods  that 
he  remarked  the  same  upon  an  explanation  of  the  original 
<;ost  mark  from  his  vendors,  without  giving  the  explanation, 
was  subject  to  the  objection  that  it  was  hearsay;  and  his  belief 
that  the  goods  as  finally  marked  bore  the  wholesale  price  was 
also  inadmissible.    Idem. 

Identification  of  property.  Where  the  description  in  a  mortgage 
is  sufficiently  definite  to  justify  its  admission  in  evidence,  the 
property  may  then  be  identified  by  extrinsic  evidence.  Colean 
Implement  Co.  v.  Strong,  598. 

Killing  of  sheep.  Evidence  that  defendant,  after  learning  of  the 
loss  of  plaintiff's  sheep  and  that  his  dog  was  charged  with  their 
destruction,  killed  the  dog  and  remarked  that  "  it  would  kill  no 
more  sheep,"  was  admissible  in  an  action  for  damages  as  an 
admission  of  liability.     Anderson  v.  Halverson,  125. 

Negligence:  Change  of  walk.  In  an  action  for  injury  from  an 
improperly  constructed  sidewalk,  negligence  on  the  part  of  a 
city  cannot  be  proven  by  showing  a  change  in  the  walk  subse- 
quent to  the  injury,  yet  if  such  evidence  is  competent  for  other 
purposes,  it  will  not  be  discredited  because  incidentally  disclos- 
ing such  change.     Achey  v.  City  of  Marion,  47. 

Where  the  defendant  in  an  action  for  a  sidewalk  injury  intro- 
duced photographs  of  the  place  of  accident,  it  was  competent 
for  plaintiff  on  rebuttal  to  show  changes  in  the  walk  between 
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the  time  of  the  accident  and  the  taking  of  the  photograph  • 
Idem. 

Where  it  appeared  that  the  city  had  undertaken  to  light  it ; 
streets,  but  that  no  light  was  located  at  the  corner  where  the 
accident  occurred,  and  the  evidence  was  conflicting  as  t<5  wheth- 
er the  lights  were  burning  at  the  time  of  the  injury,  it  was 
competent  for  plaintiff  to  show  that  the  lamps  were  burning 
and  -did  not  give  sufficient  light  at  the  place  of  accident  to  dis- 
close the  defective  character  of  the  walk.  Keim  v.  Fort 
Dodge,  2l, 

Where  plaintiff  contended  that  she  did  not  know  of  "the  defect  in 
the  walk  until  after  the  accident,  her  belief  that  she  could 
safely  pass  over  the  same  was  immaterial.    Idem. 

Nonexpert  testimony.  The  continuation  of  a  rational  condition 
of  the,  mind  of  one  whose  acts  are  put  in  question,  may  be 
shown  by  the  abstract  testimony  of  a  nonexpert  witness  as  to 
such  person's  sanity.     Lucas  v.  McDonald  &  Son,  678. 

Obliteration  of  evidence.  Evidence  that  defendant's  employes 
had  worked  the  track  between  the  time  of  the  accident  and  the 
inspection  of  the  track  by  plaintiff,  was  admissible  on  the  ques- 
tion of  whether  any  evidences  of  the  position  of  an  animal 
when  killed  had  been  obliterated,  and  if  so  whether  done  pur- 
posely; also  as  bearing  iipon  the  credibility  of  the  witnesses 
who  did  the  work  and  who  testified  to  the  nonexistence  of  hoof 
prints.     Klay  v.  Railway  Co.,  671. 

Parol  evidence.  A  deed  reciting  a  consideration  cannot  be  shown 
by  parol  to  be  a  trust.     Byerly  v.  Sherman,  447. 

Where  a  note  is  delivered  as  security  for  a  prior  parol  agree- 
ment, its  conditional  delivery  may  be  shown  by  parol.  Oak- 
land Cemetery  Ass*n  v.  Lakins,  121. 

Where  a  note  was  executed  in  consideration  of  other  prior  agree- 
ments between  the  parties,  parol  evidence  is  admissible,  in  an 
action  on  the  note,  to  show  the  entire  agreement  and  that  it 
has  been  performed.    Idem. 

Photographs.  Where  photographs  of  the  condition  of  a  walk  at 
the  time  and  place  of  an  injury  are  admissible  in  evidence,  their 
admission  simply  for  the  purpose  of  illustrating  a  claim  in  ar- 
gument, with  a  statement  of  the  court  that  he  would  so  instruct 
the  jury,  which  he  overlooked,  was  not  error.  Considine  v. 
City  of  Dubuque,  284. 

Quantity  of  land.  In  an  action  for  damages  based  on  false  rep- 
resentations as  to  the  quantity  of  land  conveyed, 'tax  receipts 
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delivered  by  defendant  to  plaintiff  stating  the  number  of  acres, 
were  admissible  as  tending  to  show  the  vendor's  knowledge  of 
the  amount  of  land.     Boddy  v.  Henry,  31. 

Rate  of  speed.  A  witness  familiar  with  the  running  of  trains 
and  shown  to  have  a  general  knowledge  of  their  rates  of 
speed,  may  give  an  opinion  as  to  the  speed  of  a  particular  train 
which  he  has  observed.    Gregory  v.  Railw^ay  Co.,  230. 

Secondary  evidence.  Where  the  primary  proof  of  notice  to  a 
city  of  injury  from  a  defective  walk  is  shown  to  have  been  lost, 
secondary  evidence  is  admissible.  Considine  v.  City  of  Du- 
buque, 284. 

Telegrams.  A  telegram  sent  by  defendant  to  his  associate  in  the 
crime,  which  was  shown  to  have  been  agreed  upon  beforehand 
and  which  corresponded  with  the  agreement,  was  admissible; 
especially  as  there  was  evidence  tending  to  show  that  defend- 
ant sent  it.    State  v.  Richards,  497. 

Tender.  Under  a  contract  to  sell  thoroughbred  bulls  suitable  for 
service,  it  is  competent  to  show  that  the  tender  of  a  calf  of 
five  months  was  not  a  compliance.  Redhead  Bros.  v.  Cattle 
Co.,  410. 

Transactions  with  decedent  A  wife  is  not  disqualified  by  Code, 
section  4604,  as  a  witness  to  a  transaction  and  communication 
between  her  husband  and  a  party  since  deceased,  in  which  she 
took  no  part  but  was  a  mere  spectator.  Lucas  v.  McDonald 
&  Son,  678. 

PRODUCTION  AND  EFFECT. 

Admissions.  Where  there  is  both  oral  and  written  evidence  of 
an  admission,  an  instruction  in  relation  to  the  weight  to  be 
given  the  same  should  point  out  the  distinction  between  the 
two  forms  of  proof;  and  where  the  jury  is  told  that  oral 
evidence  of  an  admission  should  be  received  with  caution, 
they  should  also  be  instructed  that  when  the  admission  is 
clearly  identified  such  evidence  is  often  of  a  satisfactory 
nature.    Castner  v.  Railway  Co.,  581. 

Admission  of  evidence.  Error  in  refusing  to  strike  an  ordinance 
pleaded  as  authority  to  make  a  post  mortem  examination,  was 
cured  by  an  instruction  that  the  ordinance  gave  no  such 
authority.    Winkler  v.   Hawkes   &  Ackley,  474. 

Where  there  wis  competent  evidence  to  support  a  conviction 
for  contempt,  the  admission  of  a  transcript  of  accused's  testi- 
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mony  before  an  investigating  committee  of  the  bar,  was  not 
prejudicial  error.    Drady  v.  District  Court,  345. 

A  cause  will  not  be  reversed  because  a  witness  has  been  pcr- 
niitted  to  answer  leading  questions  or  to  state  a  conclusion, 
where  it  is  apparent  from  the  whole  evidence  that  no  prejudice 
resulted,  although  technically  the  rulings  were  incorrect. 
Roush  V.  Gesman  Bros.  &  Grant,  493. 

Where  the  ruling  striking  certain  evidence  was  plain,  an  in- 
struction directing  the  jury  not  to  consider  the  same  was 
not  objectionable  as 'failing  to  point  out  the  matter  stricken. 
Considine  v.  City  of  Dubuque,  284. 

Breach  of  covenants.  An  action  on  the  covenants  of  a  deed 
canpot  be  defeated  by  parol  evidence  of  the  grantee's  knowl- 
edge of  an  incumbrance.    Newburn  v.  Lucas,  85. 

Burden  of  proof.  The  burden  of  proving  the  intent  of  a  son, 
in  receiving  a  conveyance  from  his  mother,  to  assist  in  de- 
frauding her  creditors,  is  on  the  creditors  attacking  the  con- 
veyance.   Smyth  V.  Hall,  627. 

The  burden  of  proof  on  an  issue  of  settlement  pleaded  in  de- 
fense to  an  action  for  services,  is  on  the  defendant.  Barber 
V.   Maden,  402. 

One  who  purchases  land  from  a  member  of  his  family  with 
whom  he  occupies  a  confidential  relation,  has  the  burden  of 
showing  good  faith.    Jordan  v.   Cathcart,  600. 

Where  the  defendant  in  an  action  for  breach  of  a  warranty  that 
the  animal  sold  was  a  sure  foal  getter,  pleads  as  a  defense  that 
its  inefficiency  was  due  to  improper  feed  and  care  subse- 
quent to  the  sale,  he  has  the  burden  of  proof  on  that  issue. 
Wingate  v.  Jo.hnson,   154. 

To  set  aside  a  conveyance  from  husband  to  wife  as  fraudulent 
as  to  creditors,  the  plaintiff  has'  the  burden  of  showing  fraud. 
Clark  Bros.  v.   Ford,  460. 

Where  the  execution  of  a  note  and  mortgage  is  denied  under 
oath,  the  burden  is  on  a  plaintiff  seeking  judgment  and  fore- 
closure, to  prove  the  execution.  Evidence  is  held  insufficient 
to  show  that  defendants  signed  the  instruments  in  suit.  Dam- 
man  V.  Vollenweider,  327. 

Compromise  and  settlement  In  an  action  to  recover  of  an 
attorney  money  collected  for  a  client  after  deducting  a  stated 
collection  fee,  where  defendant  admitted  the  service  but  denied 
that  the  collection  fee  as  alleged  was  agreed  upon  and  pleaded 
other  and  prior  services  performed  and  full  settlement  of  the 
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entire  controversy,  it  was  error  to  exclude  evidence  of  such 
other  service,  and  the  error  was  not  cured  by  the  indirect 
appearance  in  the  record  of  a  portion  of  the  excluded  testi- 
mony.   Greenlee  v.  Mosnat,  330. 

Damages.  It  was  not  error  for  the  court,  in  computing  dam- 
ages sustained  by  a  county  by  reason  of  the  failure  of  a  con- 
tractor to  use  the  amount  of  material  contracted  for  in  the 
construction  of  bridges,  to  follow  the  figures  given  by  an 
expert  witness  who  was  corroborated  as  to  the  amount  of 
shortage,  rather  than  the  estimate  of  an  officer  of  the  com- 
pany which  furnished  the  material  based  upon  the  factory 
weights  of  which  he  had  no  personal  knowledge,  and  who 
testified  simply  to  the  approximate  correctness  of  his  estimate. 
Modern  Steel  Structural  Co.  v.  Van  Buren  County,  606. 

Depositions.  An  objection  to  a  deposition  because  of  the  in- 
sufficiency of  the  notice  should  be  overruled  where  no  excep- 
tions were  filed  as  required  by  Code,  section  4712.  Ostenson 
v.  Severson,  197. 

Under  Code,  section  3652,  a  party  may  elect  to  take  his  evidence 
by  deposition,  and  he  is  entitled  to  a  reasonable  time  in 
which  to  do  so;  and  after  issue  joined,  there  being  no  order 
to  take  the  evidence  during  the  term,  nor  a  showing  of 
sufficient  time  had  such  order  been  entered,  he  is  entitled 
to  a  continuance.     Husted  v.  Williams,  634. 

Examination  of  witnesses.  On  a  prosecution  for  murder  where 
the  State's  witnesses  seek  to  avoid  giving  testimony  tending  to 
convict  the  defendant,  the  court  may  in  its  discretion  permit 
the  State's  attorney  to  treat  them  as  hostile  and  to  cross- 
examine  them  respecting  their  testimony  before  the  grand 
jury.    State  v.  Robinson,  69. 

The  State  may  cross-examine  a  defendant  as  to  his  residence  or 
occupation,  although  it  may  tend  to  discredit  him.  State  v. 
Wasson,  320. 

Where  a  physician  testified  that  defendant  employed  him  shortly 
after  the  buglary  and  paid  him  for  his  service  requesting  that 
he  "  keep  still,"  it  was  not  prejudicial  error  to  refuse  the  cross- 
examination  of  the  physician  as  to  his  qualification  to  practice 
medicine.     State  v.  Richards,  497. 

Expert  evidence.    The  fact  that  a  physician,  called  by  defendant 

to  examine  plaintifiF  immediately  after  his  injury,  testified  on 

plaintifFs  preliminary  examination  as  to  his  competency  under 

Code,  section  4608,  that  he  found  plaintiff  in  an  unconscious 
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condition,  substantially  as  he  had  stated  in  defendant's  prior 
examination,  did  not  amount  to  a  waiver  of  plaintiff's  right  to 
object  that  the  witness  was  within  the  privilege  of  the  statute^ 
as  the  preliminary  examination  disclosed  no  new  facts  and  the 
same  was  not  affirmative  proof  of  any  material  fact  for  plaintiff. 
Nugent  V.  Packing  Co.,  517. 

General  moral  character.  Where  a  witness  has  testified  in  chief 
to  his  knowledge  of  the  general  moral  character  of  defend- 
ant, and  that  it  was  good,  he  may  be  cross-examined  on  that 
question  as  to  his  knowledge  of  any  matters  tending  to  dis- 
credit his  estimate  of  defendant's  character.  In  the  instant 
case,  moreover,  the  answers  on  cross-examination  are  held  to 
have  been  without  prejudice.     State  v.  Richards,  497. 

Impeachment.  It  is  error  to  permit  the  State  to  impeach  a  de- 
fendant on  immaterial  matters  developed  on  his  cross-examina- 
tion.    State  V.  Wasson,  320. 

Where  an  engineer  had  testified  that  he  did  not  sound  the  whistle, 
and  denied  on  cross-examination  that  at  a  certain  time  and 
place  and  in  the  presence  of  certain  persons  he  stated  that  he 
did  give  the  signal,  it  was  competent  to  show  that  he  made 
the  latter  statement,  not  as  an  admission  binding  upon  the  com- 
pany but  for  impeachment  purposes.  Gregory  v.  Railway  Co., 
230. 

Insanity.  The  jury  is  not  required  to  accept  as  a  verity  the  state- 
ments of  experts  based  on  hypothetical  questions,  as  to  the 
insanity  of  a  defendant,  but  may  weigh  it  as  other  testimony 
and  from  all  of  the  evidence  on  the  subject  determine  the 
fact.    State  v.  Humbles,  462. 

Negligence.  In  an  action  for  injuries  sustained  by  the  alleged 
negligent  operation  of  a  street  car,  the  offer  of  city  ordinances 
regulating  its  operation,  which  are  simply  an  affirmation  of  the 
rules  of  law,  should  be  rejected.     Christy  v.  Stedman,  428. 

Negligence  in  permitting  certain  intervals  to  elapse  between  a 
physician's  visits  depends  on  the  custom  or  practice  in  similar 
localities,  and  not  on  the  custom  of  a  particular  physician  in 
his  own  practice.    Tomer  v.  Aiken,  114. 

Negligence  of  a  physician  cannot  be  predicated  on  a  failure  to 
effect  a  cure  of  a  dislocated  shoulder  bone,  where  it  is  shown 
that  favorable  results  are  not  always  obtained  under  any  form 
of  treatment.     Idem. 

An  objection  to  questions  in  an  action  for  negligence,  that  they 
call  for  evidence  of  distinct  prior  acts  of  negligence,  cannot  be 
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urged  for  the  first  time  on  appeal.    Gregory  v.  Railway  Co., 
230. 

Reformation  of  instruments.  To  reform  an  instrument  the  proof 
must  be  clear,  convincing,"  and  satisfactory.  Johnson  v.  Insur- 
ance Co.,  565. 

Sales.  The  effect  of  actual  proof  of  the  inefficiency  of  an  animal 
as  a  foal  getter,  is  not  destroyed  by  a  showing  that  the  animal 
subsequently  became  less  efficient  by  improper  care.  Wingate 
V.  Johnson,  154. 

Value.  In  an  action  for  a  breach  of  warranty  in  the  sale  of  an 
animal,  an  inquiry  of  plaintiff  whether  he  knew  the  fair  market 
value  of  the  animal  had  he  been  as  plaintiff  thought  he  was, 
while  improper,  is  held  not  reversible  error,  as  it  appeared  evi- 
dent that  plaintiff  understood  the  question  to  be  predicated 
upon  defendant's  representations.    Idem, 

PARTICULAR  CASES. 

• 

Assumption  of  risk.  Where  the  unsafety  of  the  place  to  work 
provided  by  the  master  can  be  discovered  through  a  casual 
inspection  by  the  servant,  he  is  presumed  to  have  a  knowledge 
thereof  and  assumes  the  risk  incident  thereto.  Under  the 
evidence,  it  is  held  that  a  mine  employe  assumed  the  risk  aris- 
ing from  an  unballasted  track.     Flockhart  v.  Coal  Co.,  576. 

Contempt.  In  a  proceeding  to  punish  for  contempt  an  attempt 
to  influence  the  verdict  of  a  juror,  the  evidence  is  reviewed 
and  held  sufficient  to  support  a  judgment  of  guilty.  Drady  v. 
District  Court,  345. 

Contracts  with  county:  Validity.  Any  contract  entered  into  by 
a  board  of  supervisors  to  furnish  the  county  supplies,  materials, 
or  labor,  which  is  with  or  for  the  benefit  of  any  member  of 
the  board,  is  void  to  the  extent  of  such  member's  interest 
therein.  Evidence  held  to  show  the  contract  in  suit  void  as 
to  the  interest  of  a  supervisor  therein.  Nelson  v.  Harrison 
County,  436.  / 

Deed  given  as  security.  In  an  action  to  partition  the  property 
belonging  to  an  estate,  the  evidence  is  reviewed  and  held 
to  show  that  a  deed  given  deceased  by  one  of  the  heirs  was  in 
fact  a  mortgage,  and  that  the  indebtedness  secured  thereby  had 
been  paid.     Ewart  v.  Ewart,  219. 

Drainage.  The  owner  of  lower  land  cannot  restrain  the  owner 
above  him  from  tiling  his  open  ditches,  on  the  theory  simply 
that  the  location  of  the  tile  below  the  surface  would  drain  a 
greater   area    more   rapidly   and   carry    additional   water   onto 
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plaintiff's  land  which  otherwise  would  evaporate  or  be  absorbed, 
in  the  absence  of  evidence  showing  that  the  tiling  increased 
the  flow  and  caused  actual  damage.  Evidence  reviewed  and 
fails  to  show  an  increased  injury.     Plagge  v.  Mensing,  737. 

False  representations.  In  an  action  for.  false  representations 
^s  to  the  quantity  of  land,  the  evidence  is  reviewed  and  held 
sufficient  to  warrant  a  verdict  that  the  alleged  representations 
were  made.    Boddy  v.  Henry,  31. 

Fraud:  Undue  influence.  In  an  action  to  set  aside  a  deed  on  the 
ground  of  mental  incapacity,  the  evidence  is  reviewed  and  held 
insufficient  to  establish  incapacity,  fraud,  or  undue  influence. 
Brown  v.  Cole,  711. 

Fraudulent  conveyances.  Where  a  deed  is  procured  from  one 
of  inexperience  for  an  inadequate  consideration  and  as  the 
result  of  an  undue  influence  growing  out  of  a  confidential  re- 
lationship, it  will  be  set  aside  as  fraudulent.  Evidence  con- 
sidered and  held  to  show  fraud.    Jordan  v.  Cathcart,  600. 

In  an  action  for  damages  based  on  the  contention  that  de- 
fendants entered  into  an  unlawful  combination  to  hinder  and 
delay  plaintiff  in  the  collection  of  a  judgment  against  another, 
the  evidence  is  considered  and  held  insufficient  to  show  a 
fraudulent  concealment  of  the  judgment  debtor's  property. 
Pieter   v.    Bales,   170.  » 

A  step-father  who  obtains  from  his  step-daughter  barely  eighteen 
years  of  age  and  while  a  member  of  his  family,  a  conveyance 
to  her  interest  in  real  property  for  an  inadequate  considera- 
tion, has  the  burden  of  negativing  the  presumption  of  fraud 
and  undue  influence.  The  conveyance  in  question  was  obtained 
under  circumstances  entitling  plaintiff  to  equitable  relief. 
Eighmy  v.  Brock,  535. 

ICiUing  of  stock.  la  an  action  against  a  railway  company  for 
the  killing  of  a  steer,  resulting  as  alleged  from  a  defective 
right-of-way  fence,  the  evidence  is  reviewed  and  held  to 
support  a  finding  that  the  animal  was  upon  the  right-of-way 
and  not  upon  the  public  crossing  when  killed.  Klay  v.  Rail- 
way Co.,  671. 

Life  expectancy.  Evidence  in  an  action  for  the  death  of  a  girl 
two  years  old,  that  her  parents  were  farmers  and  that  the 
wages  of  female  school  teachers  in  that  locality  were  from 
$30.00  to  $35.00  per  month,  is  held  sufficient  to  take  the  case 
to  the  jury  on  the  value  of  her  life  to  her  estate.  Gregory  v. 
Railway   Co.,   230. 

Liquor  permits.     An  applicant  for  a  permit  to  sell  liquor  must 
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allege  and  prove  that  he  has  been  lawfully  conducting  a  pharm- 
acy for  the  six  month's  preceding,  and  where  it  appears  that 
he  has  recently  surrendered  a  permit  after  an  action  for  its 
revocation  had  been  instituted,  he  should  probably  be  required 
to  allege  and  prove  that  he  has  not  knowingly  made  unlawful 
sales  for  two  years  prior  to  his  application.  Evidence  held 
insufficient  to  authorize  the  granting  of  a  permit.  In  re 
Application  of  Smith,  128. 

Market  value.  In  an  action  to  recover  the  market  value  of 
cattle  sold  for  breeding  purposes  which  were  te'ndered  under 
the  contract  and  refused,  the  defendant  should  be  permitted 
to  show  the  price  at  which  plaintiff  sold  the  same  within  a 
short  time  of  the  tender,  as  bearing  on  the  question  of  their 
market  value.     Redhead   Bros  v.    Cattle   Co.,  410. 

Medical  treatment.  Where  the  employment  of  a  physician  has 
been  terminated,  he  may  refuse  further  attendance,  and  such 
refusal,  where  there  is  no  further  showing  save  the  patient 
was  suffering  the  pain  usual  in  such  cases,  will  not  justify  the 
adnjission  of  evidence  that  the  same  amounted  to  improper 
treatment;  nor  under  the  circumstances  was  negligence  of  the 
attending  physician  shown.    Tomer  v.  Aiken,  114. 

In  an  action  for  the  negligent  treatment  of  a  dislocated  shoulder, 
the  evidence  is  reviewed,  and  in  view  of  the  conflict,  is  held  to 
present  a  question  for  the  jury  as  to  whether  the  method 
of  treatment  adopted  was .  proper.     Idem. 

'Negligence.  In  an  action  for  the  death  of  an  employe  of  a 
telephone  company  caused  by  his  coming  in  contact  with 
a  wire  charged  with  electricity,  through  the  negligence  of  a 
fellow  servant  sent  to  repair  the  wire,  the  evidence  is  reviewed 
and  held  to  sustain  a  finding  that  the  fellow  servant  was  in- 
competent and  that  defendant  had  knowledge  thereof.  Scott 
V.  Telephone  Co.,  524. 

A  pedestrjan  is  not  required  to  be  on  the  lookout  for  hidden 
dangers  in  the  street:  He  is  only  required  to  walk  with  his 
eyes  open  observing  his  natural  course,  and  in  the  usual 
manner.  A  finding  of  ordinary  car6  is  sustained.  Earl  v. 
Cedar  Rapids,  361. 

In  an  action  for  the  death  of  a  packing  house  employ^  struck 
by  a  passing  car  while  crossing  defendant's  tracks  in  going 
from  one  building  to  another,  the  evidence  is  reviewed  and 
held  that  he  was  not  guilty  of  contributory  negligence  as  a 
matter  of  law,  in  not  using  a  crossing  or  in  failing  to  look 
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and  listen  for  an  approaching  car,  before  going  onto  the  tracks. 
Booth  V.  Railway  Co.,  8» 

In  an  action  for  injury  at  night  from  an  alleged  gutter  apron, 
evidence  that  the  apron  was  the  same  as  those  which  were 
and  for  a  long  time  prior  had  been  in  general  use  in  the  city, 
was  admissible  as  bearing  upon  plaintiff's  knowledge  of  the 
same,  it  appearing  that  she  had  been  a  resident  of  the  city 
for  several  years  and  had  used  the  walks  as  pedestrians 
usually  do.    Keim  v.  Fort  Dodge,  27. 

In  an  action  for  injuries  from  an  abrupt  approach  from  a 
street  crossing  to  the  sidewalk,  the  evidence  of  the  city's 
negligence  is  reviewed  and  held  sufficient  to  take  the  case  to 
the  jury.     Achey  v.  City  of  Marion,  47. 

In  an  action  for  injury  to  a  brakeman,  the  evidence  is  consid- 
ered and  held  insufficient  to  support  a  submission  on  the  theory 
that  the  engineer  was  negligent  in  suddenly  stopping  his  train. 
Allen  V.  Railway  Co.,  213. 

The  liability  of  a  railway  company  for  a  personal  injury  is  de- 
pendent upon  a  violation  of  some  duty  which-  it  owes  the 
plaintiff.  The  evidence  is  reviewed  and  held  insufficient  to 
establish  negligence,  and  to  support  a  directed  verdict  for 
defendant.     Eakins  v.   Railway  Co.,  324. 

Where  plaintiff,  engaged  in  repairing  in  part  defendant's  build- 
ing, was  injured  in  following  the  negligent  instruction  of  de- 
fendant's superintendent  to  lower  the  same  onto  a  defective 
brick  pier  constructed  by  other  workmen,  the  defendant  was 
liable  for  the  injury  in  the  absence  of  contributory  negligence 
or  assumption  of  risk.  Evidence  held  to  show  negligence  on 
the  part  of  the  superintendent  in  directing  the  work.  Nugent 
v.   Packing  Co.,  517. 

Although  a  pedestrian  may  not  pass  along  a  sidewalk  utterly 
heedless  of  danger,  yet  failure  to  anticipate  an  unusual  danger 
is  not  contributory  negligence  as  a  matter  of  law.  Under 
the  evidence  plaintiff's  negligence  was  properly  submitted  to 
the   jury.     Kaiser   v.    Hahn    Bros.,    561. 

In  an  action  for  injury  to  cattle  at  a  public  railway  crossing,  the 
evidence  as  to  plaintiff's  contributory  negligence  is  held  to 
present  a  question  of  fact  for  the  jury.  Kuehl  v.  Railway 
Co.,  638. 

A  telephone  lineman  was  injured  by  coming  in  contact  with 
a  defectively  insulated  electric  light  wire  which  the  defendant 
carried   on   its  poles;   under   the   evidence  it  is  held  that  the 
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question  of  the  lineman's  contributory  negligence  was  properly 
submitted  to  the  jury.     Barto  v.  Telephone  Co.,  241. 

In  an  action  by  a  telephone  lineman  for  injuries  caused  by  a 
defective  electric  light  wire  carried  on  the  poles  of  the  tele- 
phone company,  the  evidence  is  reviewed  and  held  to  justify 
a  submission  to  the  jury  of  the  issue  of  defendant's  negligence. 
Idem. 

The  granting  of  a  new  trial  is  peculiarly  a  matter  of  discretion 
with  the  trial  court  and  in  the  absence  of  a  showing  of  its 
abuse  the  ruling  will  not  be  disturbed.  Evidence  /considered 
and  held  insufficient  to  show  an  abuse  of  discretion.  Tschohl 
v.  Insurance  Co.,  211. 

Reformation  of  instruments.  A  mortgagee  in  possession  of 
personal  property  has  an  insurable  interest,  and  where  it  was 
the  understanding  that  a  policy  should  be  written  to  cover 
such  interest,  but  the  agent  failed  to  write  it  in  conformity 
with  the  agreement,  equity  will  reform  and  enforce  the  con- 
tract as  mutually  intended.  Evidence  reviewed  and  held  suf- 
ficient to  authorize  reformation.  Dalton  v.  Insurance  Co., 
377. 

Specific  performance.  In  an  action  for  specific  performance  of 
a  contract  to  convey  land,  the  evidence  is  reviewed  upon  which 
it  is  held  that  by  plaintiffs'  neglect  to  carry  out  the  contract 
they  had  forfeited  the  right  to  specific  performance  and  dam- 
ages.    Findley  v.  Koch,  131. 

Equity  requires  of  a  purchaser  of  land  the  utmost  good  faith  on 
his  part  in  attempting  to  carry  out  the  contract,  before  spe- 
cific performance  will  be  decreed  at  his  suit,  and  if  his  delay 
renders  performance  inequitable  or  unjust  to  the  seller  it 
will  be  denied.  Evidence  held  to  show  5uch  delay  and  in- 
action on  the  part  of  the  purchaser  as  to  justify  a  refusal 
of  specific  performance.    Idem. 

Trusts.  A  deed  absolute  on  its  face  and  reciting  a  consideration 
cannot,  in  the  absence  of  fraud,  be  shown  by  parol  to  be  in 
trust  for  the  grantor.    Ostenson  v.  Severson,  197. 

An  express  trust  arising  from  placing  the  title  to  real  property 
in  a  son  for  the  benefit  of  the  father  can  only  be  established 
by  documentary  evidence.     Hoon  v.  Hoon,  391. 

EXECUTION  OF  INSTRUMENTS. 

Burden  of  proof:  Evidence.  Where  the  execution  of  a  note  and 
mortgage  is  denied  under  oath,  the  burden  is  on  a  plaintiff 
seeking   judgment    and    foreclosure,    to    prove    the    execution. 
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Evidence  is  held  insufficient  to  show  that  defendants  signed 
the  instruments  in  suit.     Damman  v.  Vollenweider,  327. 

EXEMPTIONS. 

Homesteads.  Where  a  homestead  was  sold  on  foreclosure,  and 
under  a  prior  agreement  a  sheriff's  deed  was  executed  to  be, 
.  held  by  the  grantee  as  security  for  the  redemption  of  the 
property  by  the  mortgagor,  the  equitable  title  thus  acquired  did 
not  create  a  new  homestead  right  but  was  a  continuation  of  the 
original  right,  and  the  property  was  exempt  from  debts  con- 
tracted subsequent  to  its  original  acquisition;  and  parol  evi- 
dence was  admissible  to  show  such  agreement  Foster  v. 
Rice,  190. 

Prop^pjty  acquired  with  pension  money.  Land  purchased  with 
pension  money  is  exempt  from  execution,  although  a  portion  of 
the  price  may  have  been  paid  from  the  proceeds  of  a  sale  of 
coal  rights  therein,  as  the  same  constitute  an  interest  in  the 
land  and  are  not  thcf  increase  or  produce  derived  from  the 
land;  and  the  property  may  be  conveyed  free  from  liability  for 
Cantor's  debts.     Smyth  v.  Hall,  627. 

EXPECTANCE  OF  LIFE. 

Vahie  of  life  expectancy.  Evidence  in  an  action  for  the  death 
of  a  girl  two  years  old,  that  her  parents  were  farmers  and  that 
the  wages  of  female  school  teachers  in  that  locality  were  from 
$30.00  to  $35.00  per  month,  is  held  sufficient  to  take  the  case  to 
the  jury  on  the  value  of  her  life  to  her  estate.  Gregory  v.  Rail- 
way Co.,  230. 

FALSE  REPRESENTATIONS. 

Breach  of  warranty:  Pleadings.  Where  the  allegations  of  a  pe- 
tition indicated  an  intention  to  rely  on  a  breach  of  warranty, 
the  further  allegation  that  defendant  knew  his  statements  to 
be  false,  did  not  convert  the  action  into  one  for  misrepresenta- 
tion and  fraud.    Wingate  v.  Johnson,  154. 

Defenses.  The  defense  of  fraud  in  a  suit  on  an  insurance  policy 
cannot  be  predicated  on  a  representation  in  the  proofs  of  loss 
that  there  was  no  suit  pending  or  foreclosure  affecting  the  title, 
although  a  mortgage  to  which  the  company  assented  had  in 
fact  gone  to  judgment  of  foreclosure  prior  to  the  loss.  Fitz- 
gibbons  v.  Insurance  Co.,  52". 

Evidence.  In  an  action  for  false  representations  as  to  the  quan- 
tity of  land,  the  evidence  is- reviewed  and  held  sufficient  to  war- 


INDEX.  825 

Falsi  Rsprssbntations    Continued 

rant   a  verdict   that   the   alleged   representations   were   made. 
Boddy  V.  Henry,  31. 

Insurance  by  mortgagee.  A  bank  official  having  authority  to 
loan  its  funds,  may  take  as  security  a  note  and  mortgage  in 
his  own  name,  and  may  insure  the  property  as  mortgagee  in 
possession  and  collect  the  same  in  case  of  loss;  and  his  state- 
ment in  procuring  insurance  on  the  mortgaged  property  that 
he  was  a  mortgagee,  even  though  the  funds  loaned  belonged 
to  the  bank,  is  not  such  a  false  representation  of  his  interest  in 
the  property  as  to  avoid  the  policy,  especially  where  the  agent 
at  the  time  of  issuing  the  policy  was  advised  of  the  facts. 
Dalton  V.  Insurance  Co.,  377. 

Intent  to  deceive.  In  an  action  for  false  representations,  an  in- 
tent to  deceive  will  be  presumed  from  proof  of  the  falsity  of 
the  statements  and.  defendant's  knowledge  thereof;  and  repeat- 
ed instructions  placing  upon  plaintiff  the  additional  burden  of 
showing  that  the  •  representations  were  made  with  intent  to 
deceive,  and  omitting  from  the  entire  charge  any  statement 
that  fraudulent  intent  would  be  inferred  from  proof  of  the 
known  falsity  of  representations,  was  error.  Boddy  v. 
Henry,  31. 

Transfer  of  land:  Fraud:  Damages.  The  sale  by  a  corpora- 
tion of  its  capital  stock,  its  sole  assets  consisting  of  a  tract  of 
land,  operated  as  a  transfer  of  the  land  and  entitled  the  vendee 
to  an  action  for  damages  for  false  representations  as  to  the. 
quantity,  the  same  as  though  the  transfer  had  been  by  deed. 
Idem, 

Quantity  of  land.  In  an  action  for  damages  based  on  false  rep- 
resentations as  to  the  quantity  of  land  conveyed,  tax  receipts 
delivered  by  defendant  to  plaintiff  stating  the  number  of  acres, 
were  admissible  as  tending  to  show  the  vendor's  knowledge  of 
the  amount  of  land.    Idem. 

Where  a  vendor  represented  the  tract  conveyed  to  contain 
"about"  17,000  acres  when  there  was  in  fact  but  15,300,  such 
qualification  did  not  defeat  the  vendee's  right  to  damages  for 
the  false  statement.    Idem. 

A  refusal  to  guarantee  the  quantity  or  quality  of  property  sold,  is 
not  inconsistent  with  a  liability  for  false  representations  in  re- 
spect thereto.    Idem. 

A  purchaser  of  land  may  rely  upon  the  vendor's  representations 
as  to  the  quantity,  even  though  he  makes  a  personal  inspection, 
not  amounting  to  an  investigation  to  satisfy  himself,  from 
sources  independent  of  the  vendor  and  his  agents.    Idem. 
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Special  interrogatories.  It  was  error  to  submit  a  special  inter- 
rogatory as  to  whether  defendant  guaranteed  the  quantity  of 
land  conveyed,  where  the  real  issue  was  whether  defendant 
had  made  such  representations  that  plaintiff  had  the  right  to 
rely  thereon  as  a  warranty.    Idem. 

FEES. 

• 

Attorney's  fees.  Where  a  fine  has  been  imposed  for  the  sale  of 
liquor  in  violation  of  an  injunction,  the  ten  per  cent,  of  the  fine 
allowed  by  Code,  section  2429,  in  addition  to  the  reasonable  fee 
provided  for  the  attorney  prosecuting  the  cause,  cannot  be  re- 
covered either  as  costs  or  otherwise  until  the  fine  has  been  col- 
lected.     McConkie  v.  Landt,  317. 

FENCES. 

Division  fences:  Partition.  There  are  but  two  methods  of  di- 
viding partition  fences,  one  by  order  of  the  fence  viewers,  and 
the  other  by  written  agreement  as  provided  by  Code,  sections 
2356 'and  2361;  and  a  division  based  on  a  mere  understanding 
of  one  landowner  with  the  tenants  of  the  other  is  of  no  effect 
De  Mers  v.  Rohan,  488. 

Duty  to  maintain.  Where  there  has  been  no  legal  partition  of  a 
division  fence,  the  duty  of  maintaining  the  entire  fence  rests  on 
both  owners  alike,  and  neither  can  complain  of  the  neglect  of 
the  other.     Idem. 

Trespassing  animals.  Where  there  has  been  no  legal  partition 
of  a  division  fence,  the  owner  of  cattle  which  escape  onto  ad- 
joining land  is  liable  for  the  damage  done  by  them.    Idem. 

FINES. 

Intoxicating  liquors:  Attorney  fees.  Where  a  fine  has  been  im- 
posed for  the  sale  of  liquor  in  violation  of  an  injunction,  the 
ten  per  cent,  of  the  fine  allowed  by  Code,  section  2429,  in  addi- 
tion to  the  reasonable  fee  provided  for  the  attorney  prosecuting 
the  cause,  cannot  be  recovered  either  as  costs  or  otherwise 
until  the  fine  has  been  collected.    McConkie  v.  Landt,  317. 

An  ex  parte  order  in  vacation  for  the  issuance  of  an  execution  to 
collect,  as  attorney  fees,  ten  per  cent,  of  an  uncollected  fine 
imposed  for  the  sale  of  liquor  in  violation  of  an  injunction,  is 
void  for  want  of  notice,  and  a  suit  to  restrain  its  enforcement 
will  lie.    Idem. 

FLOODS. 

Construction  of  bridges.  Where  a  railway  company  was  author- 
ized to  construct  its  road  over  streams  in  such  manner  p<?  not 
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to  unnecessarily  impede  their  flow  and  an  issue  of  unnepessary 
obstruction  was  submitted,  an  instruction  that  defendant  might, 
without  liability,  obstruct  the  stream  so  far  as  reasonably  nec- 
essary to  maintain  its  bridge  in  a  safe  condition,  was  as  favor- 
.  able  as  defendant  was  entitled  to.  Vyse  v.  The  Chicago,  B.  C. 
&  Q.  Ry.  Co.,  90. 

Where  an  action  for  damage  caused  by  flooding  plaintiff's  land 
was  submitted  on  the  theory  that  defendant's  negligent-  con- 
struction of  its  bridge  caused  the  overflow,  and  the  court  in- 
structed that  unless  the  same  caused  the  water  to  flow  over 
plaintifFs  land  he  could  not  recover,  failure  to  specifically  cover 
the  question  of  whether  the  flood  which  did  the  injury  was  sur- 
face water,  was  not  error.    Idem, 

Unless  the  negligent  act  of  a  railway  company  in  constructing  a 
bridge '  was  the  producing  cause  in  flooding  plaintiff's  land,  it 
was  not  liable  for  the  injury.  The  court's  instructions  when 
construed  together,  are  held  correct.    Idem. 

FORFEITURE. 

Coal  lease.  In  an  action  to  declare  a  forfeiture  of  a  coal  mining 
lease  on  the  ground  of  abandonment,  the  evidence  is  reviewed 
and  held  to  sustain  the  finding  of  the  trial  court  that  the  failure 
to  continuously  operate  the  mine,  under  the  circumstances 
shown,  was '  insufficient  to  authorize  a  forfeiture.  Price  v. 
Black,  304. 

Insurance:  Forfeiture  of  policy.  A  judgment  of  foreclosure  of 
a  mortgage  covering  a  part  only  of  insured  property  to  which 
the  company  consented,  will  not  work  a  forfeiture  of  the  policy 
under  a  provision  therein  that  the  company  should  not  be  lia- 
ble if  suit  for  foreclosure  be  instituted  or  one  in  which  the  title, 
ownership,  or  possession  "  of  the  property  "  insured  is  involved 
or  called  in  question.     Fitzgibbons  v.  Insurance  Co.,  52. 

The  conditions  of  an  insurance  policy  which  if  violated  render 
the  same  void,  will  be  strictly  construed  and  in  cases  of  doubt 
will  be  resolved  against  the  company,  so  that  a  contract  of  sale 
of  the  property  which  will  work  a  forfeiture  under  the  provi- 
sions thereof  must  be  one  which  is  enforceable  and  not  a  mere 
option  or  dependent  upon  some  contingency  to  give  it  vitality. 
In  the  instant  case  the  contract  is  held  unenforceable.  Swank 
V.  Insurance  Co.,  544. 

The  mere  accumulation  of  interest  upon  a  mortgage  of  which 
an  insurance  company  was  advised  at  the  time  it  accepted  tbo 
risk,  win  not  work  a  forfeiture  of  a  policy  under  a  clause  war 
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ranting     against     incumbrances.     Fitzgibbons     v.     Insurance 
Co.,  52. 

Where  an  insurance  company  has  funds  in  its  hands  belonging  to 
the  assured  sufficient  to  pay  an  assessment,  it  cannot  declare  a 
forfeiture  of  the  policy  for  nonpayment  of  such  assessment 
Younghoe  v.  Insurance  Co.,  374. 

FRAUD. 

Burden  of  proof.  One  who  purchases  land  from  a  member  of 
his  family  with  whom  he  occupies  a  confidential  relation,  has 
the  burden  of  showing  good  faith.    Jordan  v.  Cathcart,  600. 

Contract  with  county.  A  contract  for  improvement  of  a  highway 
made  through  an  arrangement  with  and  for  the  benefit  of  a 
member  of  the  board  of  supervisors,  is  fraudulent  and  void. 
Nelson  v.  Harrison  County,  436. 

Power  of  supervisors.  Under  the  statutes,  the  management  and 
control  of  county  property  is  entrusted,  to  the  board  of  super- 
visors, and  unless  its  acts  are  in  bad  faith  and  amount  to  a 
fraud  upon  the  county  the  courts  will  not  interfere.    Idem. 

Construction  of  bridges:  Evidence.  Where  a  bridge  contractor 
materially  alters  the  plans  and  specifications  for  the  construc- 
tion of  county  bridges  by  reducing  the  amount  of  material 
therein,  without  the  knowledge  or  consent  of  the  county  or  its 
agents  authorized  to  consent  to  the  change,  it  amounts  to  a 
fraud  for  which  the  county  may  recover.  Modem  Steel  Struc- 
tural Co.  V.  Van  Buren  County,  606. 

Cost  price  of  goods:  Evidence.  On  an  issue  as  to  whether  the 
seller  of  a  stock  of  goods  who  was  to  receive  compensation 
based  on  the  cost  price,  had  fraudulently  raised  the  cost  mark 
on  the  goods,  it  was  proper  to  permit  a  witness  of  long  experi- 
ence in  the  mercantile  business  to  state  whether  the  marks  on 
the  goods  were  the  original  cost  mark;  and  that  the  stock  was 
old,  it  appearing  that  the  marks  on  the  goods  were  fresh.  Syl- 
vester V.  Ammons,  140. 

On  an  issue  of  fraud  in  the  valuation  of  a  stock  of  goods,  a 
witness  of  experience  who  has  familiarized  himself  with  the 
stock  is  competent  to  estimate  the  difference  between  the 
actual  wholesale  cost  of  the  entire  stock  as  inventoried  by  him, 
and  the  inventory  as  furnished  by  the  seller.    Idem. 

Estoppel.  A  grantor  who  through  fraud  was  induced  to  convey 
her  land  for  an  inadequate  price,  is  not  estopped  from  setting 
up  the  fraud  against  a  subsequent  purchaser  who  had  knowl- 
edge of  and  participated  therein.     Jordan  v.  Cathcart,  600. 
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A  county  cannot  be  estopped  by  the  acts  of  its  representative  ap- 
pointed to  look  after  the  construction  of  bridges^  who,  through 
collusion  with  the  contractors,  perpetrates  a  fraud  on  the 
county  by  the  substitution  of  materials  inferior  to  that  called 
for  by  the  contract.  Modern  Steel  Structural  Co.  v.  Van  Bu- 
ren  County,  606.  ^  ^ 

P^tlse  representations.  The  defense  of  fraud  in  a  suit  on  an  in- 
surance policy  cannot  be  predicated  on  a  representation  in  the 
proofs  of  loss  that  there  was  no  suit  pending  or  foreclosure 
affecting  the  title,  although  a  mortgage  to  which  the  company 
assented  had  in  fact  gone  to  judgment  of  foreclosure  prior  to 
the  loss.    Fitzgibbons  v.  Insurance  Co.,  52. 

Where  defendant  gave  a  note  in  consideration  for  a  conveyance 
procured  by  him  through  fraud  and  afterward  discounted  the 
same,  on  cancellation  of  the  conveyance  he  was  only  entitled  to 
credit  for  the  actual  amount  paid  for  the  note.  Eighmy  v. 
Brock,  535. 

Illegal  issue  of  warrants.  Warrants  issued  in  pa3rment  of  ma- 
terial greatly  in  excess  of  the  county's  need,  and  at  exorbitant 
prices,  and  under  circumstances  indicating  collusion  and  fraud, 
should  be  cancelled  by  the  court  or  reduced  to  the  proper 
■amount,  though  held  by  a  third  party.  Nelson  v.  Harrison 
County,  436. 

Innocent  purchaser.  One  who  purchases  property  with  a  knowl- 
edge that  his  grantor  procured  the  title  thereto  through  fraud 
in  which  he  himself  participated,  is  not  entitled  to  protection 
as  an  innocent  purchaser.    Jordan  v.  Cathcart,  600. 

Innocent  purchaser:  Attorney  and  client.  An  attorney  who  has 
knowledge  that  the  title  to  property  has  been  procured  from 
his  client  by  fraud,  is  not  a  good  faith  purchaser  in  immediately 
procuring  a  conveyance  to  himself  from  his  client's  grantor. 
Idem. 

Insurance:    Wrongful  issuance   of   policy:    Liability  of  agent. 

Where  insurance  agents  with  authority  to  issue  policies,  fraud- 
ulently and  negligently  issue  one  in  direct  violation  of  the 
company's  instructions  and  purposely  fail  to  report  the  risk,  the 
company  may  recover  of  the  agents  in  case  of  loss,  the  damage 
sustained  by  reason  of  such  disobedience.  Continental  Ins. 
Co.  V.  Clark  &  Cressler,  274. 

The  fact  that  an  insurance  company  did  not  have  sufficient  time 
after  the  issuance  of  a  policy  to  avail  itself  of  a  provision  for 
cancellation  prior  to  a  loss,  was  not  a  defense  available  to  its 
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agent  in  an  action  against  him  for  the  fraudulent  issuance  of 
the  policy.    Idem. 

Where  it  appeared  that  the  agents  of  an  insurance  company  rec- 
ommended the  payment  of  a  loss  in  full,  the  amount  of  the  ad- 
justment was  competent  evidence  of  the  company's  loss  in  an 
action  against  the  agents  for  the  wrongful  issuance  of  the 
policy.    Idem. 

Mental  incapacity:  Undue  influence.  In  an  action  to  set  aside 
a  deed  on  the  ground  of  mental  incapacity,  the  evidence  is  re- 
viewed and  held  insufficient  to  establish  incapacity,  fraud,  or 
undue  influence.    Brown  v.  Cole,  711. 

Pleadings.  Fraud  cannot  be  pleaded  in  general  terms,  but  the 
facts  relied  upon  must  be  stated.    Hoon  v.  Hoon,  391. 

Presumption  of  fraud.  The  mere  relationship  of  a  parent  and 
adult  child  will  not  constitute  such  a  state  of  confidence  as  to 
raise  a  presumption  of  fraud,  but  it  will  be  considered  in  con- 
nection with  other  facts  and  <;ircumstances  for  the  purpose  of 
establishing  a  trust.     Gregory  v.  Bowlsby,  588. 

Ratification.  The  act  of  a  grantor  in  a  conveyance  obtained  by 
fraud,  which  does  not  amount  to  an  intelligent  assent  to  the 
conveyance  after  knowledge  of  the  fraud,  will  not  constitute  a 
ratification.     Eighmy  v.  Brock,  535. 

Replevin  by  mortgagor:  Pleadings.  In  a  recovery  of  personal 
property  claimed  to  have  been  wrongfully  taken  under  a  mort- 
gage, it  is  competent  to  allege  and  pfove  that  the  mortgage 
was  procured  by  fraud,  and  that  it  is  without  consideration. 
Sylvester  v.  Ammons,  140. 

Unlawful  combination:  Evidence.  In  an  action  for  damages 
based  on  the  contention  that  defendants  entered  into  an  un- 
lawful combination  to  hinder  and  delay  plaintiff  in  the  collec- 
tion of  a  judgment  against  another,  the  evidence  is  considered 
and  held  insufficient  to  show  a  fraudulent  concealment  of  the 
judgment  debtor's  property.     Pieter  v.  Bales,  170. 

FRAUDULENT  CONVEYANCES. 

Burden  of  proof.  A  step-father  who  obtains  from  his  step- 
daughter barely  eighteen  years  of  age  and  while  a  member  of 
his  family,  a  conveyance  to  her  interest  in  real  property  for 
an  inadequate  consideration,  has  the  burden  of  negativing  the 
presumption  of  fraud  and  undue  influence.  The  conveyance  in 
question  was  obtained  under  circumstances  entitling  plaintiff 
to  equitable  relief,     Eighmy  v.  Brock,  •535. 
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The  burden  of  proving  the  intent  of  a  son,  in  receiving  a  con- 
veyance from  his  mother,  to  assist  in  defrauding  her  creditors, 
is  on  the  creditors  attacking  the  conveyance.  Smyth  v.  Hall, 
627. 

To  set  aside  a  conveyance  from  husband  to  wife  as  fraudulent  as 
to  creditors,  the  plaintiff  has  the  burden  of  showing  fraud. 
Clark  Bros.  v.  Ford,  460.  i 

Evidence.  Where  a  deed  is  procured  from  one  of  inexperience 
for  an  inadequate  consideration  and  as  the  result  of  an  undue 
influence  growipg  out  of  a  confidential  relationship,  it  will  be 
set  aside  as  fraudulent.  Evidence  considered  and  held  to  show 
fraud.    Jordan  v.  Cathcart,  600. 

Deed  from  husband  to  wife.  The  agreement  between  a  husband 
and  his  wife's  parents  to  reimburse  her  to  the  extent  of  funds 
advanced  him  for  family  use  by  the  parents,  will  support  a  con- 
veyance of  property  from  the  husband  to  the  wife  in  payment 
thereof,  irrespective  of  any  contract  between  them,  or  the  hus- 
band's insolvency.     Clark  Bros.  v.  Ford,  460. 

Duress:  Avoidance  of  contract.  Where  a  divorced  husband 
aged  and  enfeebled  in  body  and  mind  and  under  temporary 
guardianship,  is  induced  under  circumstances  indicating  an  un- 
fair advantage  and  coercion  to  enter  into  a  contract  turning 
over  a  large  part  of  his  estate  to  a  trustee  for  the  benefit  of  a 
child,  the  custody  of  whom  was  awarded  his  divorced  wife, 
and  for  whom  suitable  provision  was  made  in  the  divorce  pro- 
ceeding, his  heirs  at  law,  upon  his  death,  may  have  the  con- 
tract cancelled.     Foote  v,  De  Poy,  366. 

Recovery  of  consideration.  Where  defendant  gave  a  note  in 
consideration  for  a  conveyance  procured  by  him  through  fraud 
and  afterward  discounted  the  same,  on  cancellation  of  the  con- 
veyance he  was  only  entitled  to  credit  for  the  actual  amount 
paid  for  the  note.     Eighmy  v.  Brock,  535. 

Where  a  conveyance  of  an  undivided  one-third  interest  in  land 
has  been  set  aside  as  fraudulent,  the  plaintiff  is  entitled  to 
recover  one-third  of  the  value  of  the  whole  triact.     Idem. 

Trusts.  Where  a  father  having  the  confidences  of  hia  children 
who  are  members  of  his  family,  by  promises  which  he  did  not 
intend  to  perform  induced  them  to  convey  to  him  their  inter- 
est in  land,  a  court  of  equity  will  decree  a  constructive  trust  in 
their  favor.     Gregory  v.  Bowlsby,  588. 

Conveyances  by  a  bankrupt  can  be  avoided  on  the  ground  that 
they  were  given  to  hinder  and  delay  creditors,  only  when  made 
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as  to  title  in  procuring  insurance,  proof  of  a  contract  of  pur- 
chase of  the  insured  property,  wher^n  the  assured  agreed  that 
the  title  should  remain  in  the  seller  until  it  was  fully  paid 
for,  did  not  of  itself  negative  an  absolute  sale  or  show  a  breach 
of  the  warranty  of  sole  ownership.  Johnson  v.  Insurance 
Co.,  565. 

Contract  by  agent  Where  an  agent  has  authority  to  contract 
insurance  on  behalf  of  the  company  indemnifying  the  insured 
against  loss  caused  by  lightning,  and  the  agent  agrees  to  issue 
such  a  policy,  the  insured  is  not  responsible  for  the  agent's 
omission  to  correctly  report  the  risk.  McLaughlin  v.  Insur- 
ance Co.,  149. 

Completion  of  contract  by  agent.  An  agent's  authority  to  issue 
a  policy  of  insurance  continues  until  he  has  executed  the  policy 
contracted  far,  and  the  fact  that  he  is  permitted  to  retain  the 
same  after  it  is  ready  for  delivery,  while  incomplete,  will  not 
render  the  agent  the  representative  of  the  insured  so  as  to 
deprive  him  of  the  authority  to  complete*  the  contract.    Idftn, 

Concurrent  insurance.  The  procurement  of  concurrent  or  addi- 
tional insurance  without  the  knowledge  or  consent  of  the  com- 
pany then  carrying  a  risk  on  the  same  property,  which  is  in 
violation  of  the  terms  of  its  policy,  will  avoid  its  liability  for 
a  loss.    Johnson  v.  Insurance  Co.,  565. 

Knowledge  of  agent  accepting  an  application  that  the  property 
is  covered  by  other  insurance,  is  binding  on  the  company,  and 
precludes  a  defense  to  an  action  on  the  pplicy  based  on  that 
ground.    Idem. 

Damages:  Evidence.  Where  it  appeared  that  the  agents  of  an 
insurance  company  recommended  the  payment  of  a  loss  in  full, 
the  amount  of  the  adjustment  was  competent  evidence  of  the 
company's  loss  in  an  action  against  the  agents  for  the  wrong- 
ful issuance  of  the  policy.  Continental  Ins.  Co.  v.  Clark  & 
Cressler,  274. 

Fraud.  The  fact  that  an  insurance  company  did  not  have  suffi- 
cient time  after  the  issuance  of  a  policy  to  avail  itself  of  a  pro- 
vision for  cancellation  prior  to  a  loss,  was  not  a  defense  avail- 
able to  its  agent  in  an  action  against  him  for  the  fraudulent 
issuance  of  the  policy.    Idem. 

The  defense  of  fraud  in  a  suit  on  an  insurance  policy  cannot  be 
predicated  on  a  representation  in  the  proofs  of  loss  that  there 
was  no  suit  pending  or  foreclosure  aflPecting  the  title,  although 
a  mortgage  to  which  the  company  assented  had  in  fact  gone 
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to  judgment  of  foreclosure  prior  to  the  loss.     Fitzgibbons  v. 
Insurance  Co.,  52. 

A  false  statement  in  proof  of  loss  is  not  a  defense  in  an  action 
on  an  insurance  policy,  unless  it  is  shown  that  it  was  made 
with  intent  to  deceive  and  that  prejudice  resulted.  Dalton  v. 
Insurance  Co.,  377. 

SstoppeL  Where  an  agent  of  a  mutual  insurance  company,  hav- 
ing authority  to  collect  contingent  fees,  collected  a  fee  in  ex- 
cess of  the  legal  one  on  an  agreement  with  assured  that  he 
would  not  be  liable  for  any  further  premium  during  the  first 
year  of  the  policy,  and  the  amount  thereof  turned  over  to  the 
insurance  company  exceeded  the  amount  which  it  would  have 
received  if  the  legal  contingent  fee  had  been  charged,  and 
thereafter  an  assessment  was  made  not  greater  than  the  excess 
•over  the  legal  contingent  fee  in  the  hands  of  the  company;  it 
is  held  that  the  association  could  not  defend  a  suit  on  the 
policy  on  the  ground  of  nonpayment  of  the  assessment  as  it 
was  estopped  to  deny  the  agent's  authority  to  collect  the  ex- 
cessive contingent  fee,  and  had  funds  in  its  hands  to  satisfy 
the  assessment.     Younghoe  v.  Insurance  Co.,  374. 

Forfeiture  of  policy.  The  conditions  of  an  insurance  policy 
which  if  Tiolated  render  the  same  void,  will  be  strictly  con- 
strued and  in  cases  of  doubt  will  be  resolved  against  the  com- 
pany, so  tliat  a  contract  of  sale  of  the  property  which  will 
work  a  forfeiture  under  the  provisions  thereof  must  be  one 
which  is  enforceable  and  not  a  mere  option  or  dependent  upon 
some  contingency  to  give  it  vitality.  In  the  instant  case  the 
contract  is  held  unenforceable.     Svrank  v.  Insurance  Co.,  544. 

A  judgment  of  foreclosure  of  a  mortgage  covering  a  part  only 
of  insured  property  to  which  the  company  consented,  will  not 
work  a  forfeiture  of  the  policy  under  a  provision  therein  that 
the  company  should  not  be  liable  if  suit  for  foreclosure  be 
instituted  or  one  in  which  the  title,  ownership,  or  possession 
/*of  the  property"  insured  is  involved  or  called  in  cyiestion. 
Fitzgibbons  v.  Insurance  Co.,  52. 

The  mere  accumulation  of  interest  upon  a  mortgage  of  which  an 
insurance  company  was  advised  at  the  time  it  accepted  the  risk, 
will  not  work  a  forfeiture  of  the  policy  under  a  clause  war- 
ranting against  incumbrances.    Idem. 

Where  an  insurance  company  has  funds  in  its  hands  belonging 
to  the  assured  sufficient  to  pay  an  assessment,  it  cannot  de- 
clare a  forfeiture  of  the  policy  for  nonpayment  of  such  as- 
sessment.   Younghoe  v.  Insurance  Co.,  374. 
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demption  of  the  property  by  the  mortgagor,  the  equitaj[)le  title 
thus  acquired  did  not  create  a  new  homestead  right  but  a  con- 
tinuation of  the  original  right,  and  the  property  was  exempt 
from  debts  contracted  subsequent  to  its  original  acquisition; 
and  parol  evidence  was  admissible  to  show  such  ag^reement. 
Foster  v.  Rice,  190. 

Sale  oii  execution:  Previously  contracted  debts.  A  debt  for 
which  a  homestead  may  be  sold  on  execution  under  Code,  sec- 
tion 2976,  is  one  which  has  become  a  fixed  obligation,  subject 
to  enforcement  prior  to  the  acquisition  of  the  homestead. 
The  evidence  in  this  case  fails  to  show  an  antecedent  debt 
such  as  is  contemplated  by  the  statute.    Anderson  v.  Kyle,  666. 

HUSBAND  AND  WIFE, 

Action  by  wife.  Where  a  wife  loans  her  husband  money  from 
her  separate  estate,  taking  his  note  therefor,  she  has  a  right 
under  Code,  section  3155,  to  maintain  an  action  on  the  same 
against  him  during  coverture.     In  re  Estate  of  Deaner,  701. 

Fraudulent  conveyances:  Deed  from  husband  to  wife.  -The 
agreement  between  a  husband  and  his  wife's  parents  to  reim- 
burse her  to  the  extent  of  funds  advanced  him  for  family  use 
by  the  parents,  will  support  a  conveyance  of  property  from  the 
husband  to  the  wife  in  payment  thereof,  irrespective  of  any 
contract  between  them,  or  the  husband's  insolvency.  Clark 
Bros.  V.  Ford,  460. 

To  set  aside  a  conveyance  from  husband  to  wife  as  fraudulent  as 
to   creditors,  the   plaintiff  has   the  burden   of  showing  fraud. 

Idem. 

* 

Limitation  of  actions.  The  statute  of  limitations  will  run  against 
a  debt  due  from  a  husband  to  his  wife  the  same  as  in  other 
cases.     In  re  Estate  of  Deaner,  701. 

Qualification  of  wife  as  witness.  A  wife  is  not  disqualified  by 
Code,  section  4604,  as  a  witness  to  a  transaction  and  communi- 
cation between  her  husband  and  a  party  since  deceased,  in  which 
she  took  no  part  but  was  a  mere  spectator.  Lucas  v.  McDon- 
ald &  Son,  678. 

Trusts.  Where  a  wife  turned  her  own  money  over  to  her  hus- 
band, who  gave  his  notes  therefor  and  used  the  same  as  his 
own,  it  could  not  be  regarded  as  held  in  trust  by  him  in  the 
absence  of  a  showing  that  he  agreed  to  so  hold  it  for  her.  In 
re   Estate  of  Deaner,  701. 
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INCUMBRANCES. 

Deeds:  Recitals.  The  recital  in  a  deed  that  it  is  "subject  to  all 
incumbrances  of  record  "  means  subject  to  valid  incumbrances. 
Carter  v.  Cemansky,  506. 

INDICTMENT. 

Sufficiency.  .While  in  general  it  is  sufficient  to  charge  an  offense 
in  the  language  of  the  statute,  this  rule  does  not  obtain  where 
the  statute  does  not  necessarily  charge  the  offense  named. 
State  V.  Wasson,  320. 

An  indictment  for  murder  effected  by  means  of  a  felonious  ad- 
ministration of  poison,  need  not  allege  a  specific  intent  to  kill. 
State  V.  Robinson,  69. 

INFANTS.    See  Minors. 

INFLUENCING  JUROR.    See  Jurors. 

INFORMATION. 

Amendment.  An  information  before  a  mayor  charging  the  vio- 
lation of  an  ordinance  prohibiting  an  open  drinking  resort  on 
Sunday,  may  be  amended  so  as  to  describe  the  place,  even  after 
an  appeal  to  the  district  court.    Town  of  Lovilia  v.  Cobb,  557. 

Filing.  It  is  not  necessary  that  an  information  be  marked 
**  filed  "  by  a  magistrate,  where  it  was  sworn  to  before  him  and 
left  with  him  and  treated  as  an  information  in  the  trial  of  a 
case.     Idem. 

Verification  of  information.  It  is  presumed  that  a  mayor  before 
whom  an  information  was  verified,  was  within  his  jurisdiction 
when  the  oath  was  administered.    Idem, 

INJUNCTIONS, 

Action  on  bond.  A  right  of  action  upon  a  bond  given  for  the 
issuance  of  a  temporary  writ  of  injunction,  will  not  lie  until 
the  main  action  has  been  determined.    Lacey  v.  Davis,  675. 

Arrest  of  judgment.  Where  a  petition  in  an  action  on  the  bond 
for  damages  for  the  wrongful, issuance  of  a  temporary  injunc- 
tion fails  to  state  that  the  main  action  has  been  determined,  a 
motion  in  arrest  of  judgment  thereon,  under  Code,  section  3758, 
will  lie.     Idem. 

Contract  with  county:  Validity:  Parties.  The  invalidity  of  a 
contract  made  by  a  county  and  the  issuance  of  a  warrant  there- 
under, cannot  be  determined  in  a  suit  between  the  county  and 
its  treasurer  to  restrain  the  payment  of  the  warrant,  to  which 
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the  person  with  whom  the  contract  was  made  and  warrant  is- 
sued was  not  a  party.     Nelson  v.  Harrison  County,  436. 

Fines:  Collection  of  attorney  fees.  An  ex  parte  order  in  vaca- 
tion for  the  issuance  of  an  execution  to  collect,  as  attorney 
fees,  ten  per  cent,  of  an  uncollected  fine  imposed  for  the  sale 
of  liquor  in  violation  of  an  injunction,  is  void  for  want  of 
notice,  and  a  suit  to  restrain  its  enforcement  will  lie.  McCon- 
kie  V.  Landt,  317. 

Intoxicating  liquors:  Contempt  A  decree  enjoining  defendant 
from  illegally  selling  liquors  in  a  certain  building  was  not  void, 
depriving  the  court  of  jurisdiction  to  punish  for  contempt,  be- 
cause reciting  that  defendant  was  not  the  owner  of  the  prem- 
ises during  the  time  of  such  sales  and  that  since  that  time  the 
same  had  been  sold  an^  possession  given.  Ohlrogg  v.  Dis- 
.     trict  Court,  247. 

Party  walls:  Chimney  flues.  Where  a  party  wall  is  erected 
without  request  by  an  adjoining  owner  for  flues  or  joist  bear- 
ings, as  provided  in  Code,  section  2998,  and  chimney  flues  are 
constructed  therein  by  the  owner  for  his  own  use,  a  sale  of  an 
undivided  one-half  interest  in  the  wall,  simply,  without  refer- 
ence to  the  flues,  will  not  entitle  the  adjoining  owner  to  use  the 
same  in  a  manner  detrimental  to  his  co-ownir.  *  Koolbeck  v. 
Baughn,  194. 

Special  assessments.  Where  an  assessment  is  void,  failure  to  ob- 
ject to  the  proceeding  before  the  city  council  will  not  pre- 
clude a  suit  to  restrain  collection  thereof.  Gallaher  v.  Gar- 
land, 206. 

Where  an  assessment  is  void  or  where  it  does  not  appear  what 
portion  of  the  same  might  have  been  legally  assessed,  a  tender 
thereof  is  not  required  to-  maintain  a  suit  to  restrain  the  collec- 
tion.   Idem. 

INNOCENT  PURCHASER. 

One  who  purchases  property  with  a  knowledge  that  his  grantor 
procured  the  title  thereto  through  fraud  in  which  he  himself 
participated,  is  not  entitled  to  protection  as  an  innocent  pur- 
chaser.    Jordan  v.  Cathcart,  600. 

Attorney  and  client.  An  attorney  who  has  knowledge  that  the 
title  to  property  has  been  procured  from  his  client  by  fraud,  is 
not  a  good  faith  purchaser  in  immediately  procuring  a  con- 
veyance to  himself  from  his  client's  grantor.    Idem. 

Burden  of  proof.    One  who  purchases  land  from  a  member  of 
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his  family*  with  whom  he  occupies  a  confidential  relation,  has 
the  burden  of  showing  good  faith.    Idem, 

INSANITY. 

Burdoi  of  proof.  In  a  prosecution  for  assault  with  intent  to 
commit  murder,  the  defendant  has  the  burden  of  proving  the 
defense  of  insanity  to  the  reasonable  satisfaction  of  the  jury, 
by  a  preponderance  of  the  evidence.    State  V.  Humbles,  462. 

-Evidence.  The  jury  is  not  required  to  accept  as  a  verity  the 
statements  of  experts  based  on  hypothetical  questions,  as  to  the 
insanity  of  a  defendant,  but  may  weigh  it  as  other  testimony 
and  from  all  of  the  evidence  on  the  subject  determine  the  fact. 
Idem. 

INSTRUCTIONS.    See  Criminal  Law  Instructions. 

In  a  personal  injury  action,  it  is  proper  to  submit  defendant's 
theory  of  the  case,  though  supported  by  the  testimony  of  but 
one  witness.    Christy  v.  Stedman,  428. 

Failure  simply  to  fully  instruct  is  not  reversible  error  in  the  ab- 
sence of  a  request  for  instructions.    Wingate  v.  Johnson,  154. 

Admissions.  Where  there  is  both  oral  and  written  evidence  of 
an  admission,  an  instruction  in  relation  to  the  weight  to  be 
given  the  same  should  point  out  the  distinction  between  the 
two  forms  of  proof;  and  where  the  jury  is  told  that  oral  evi- . 
dence  of  an  admission  should  be  received  with  caution,  they 
should  also  be  instructed  that  when  the  admission  is  clearly 
identified  such  evidence  is  often  of  a  satisfactory  nature.  Cast- 
ner  v.  Railway  Co.,  581. 

Admission  of  evidence.  Error  in  refusing  to  strike  an  ordinance 
pleaded  as  authority  to  make  a  post-mortem  examination,  was 
cured  by  an  instructiqn  that  the  ordinance  gave  no  such  au- 
thority.    Winkler  v.  Hawkes  &  Ackley,  474. 

Evidence  which  is  competent  for  any  purpose  is  admissible,  as  its 
application  may  be  limited  by  appropriate  instruction.  Boddy 
V.  Henry,  31. 

Where  the  ruling  striking  certain  evidence  was  plain,  an  in- 
struction directing  the  jury  not  to  consider  the  same  was  not 
objectionable  as  failing  to  point  out  the  matter  stricken.  Con- 
sidine  v.  City  of  Dubuque,  284. 

Commissions:  Division  between  agents.  In  an  action  between 
real  estate  agents  for  a  division  of  commissions  on  the  sale  of 
farms  turned  over  by  the  plaintiff  to   defendants,  the  court 
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charged  that  the  plaintiff  could  not  recover  for  the  sale  by 
defendants  of  lands  not  listed  with  him  by  the  owner,  but  in 
view  of  the  evidence  that  a  son  of  the  owner  of  a  certain 
farm  was  authorized  to  list  the  same  and  in  fact  listed  it  with 
plaintiff,  the  verdict  including  a  commission  for  the  sale  there- 
of is  sustained.     Roush  v.  Gesman  Bros.  &  Grant,  493. 

Construction  of  bridges:  Floods.  Where  a  railway  company 
was  authorized' to  construct  its  road  over  streams  in  such  man- 
ner as  not  to  unnecessarily  impede  their  flow  and  an  issue  of 
unnecessary  obstruction  was  submitted,  an  instruction  that 
def^dant  might,  without  liability,  obstruct  the  stream  so  far 
as  reasonably  necessary  to  maintain  its  bridge  in  a  safe  con- 
dition, was  as  favorable  as  defendant  was  entitled  to.  Vyse  v. 
The  Chicago,  B.  &  Q.  Ry.  Co.,  90. 

Unless  the  negligent  act  of  a  railway  company  in  constructing 
a  bridge  was  the  producing  cause  in  flooding  plaintiff's  land,  it 
was  not  liable  for  the  injury.  The  court's  instructions  when 
construed  together,  are  hdd  correct.    Idem. 

Erroneous  use  of  words.  Where  the  court  properly  charged  that 
the  negligence  complained  of  was  failure  to  provide  adequate 
protection  against  a  street  excavation  and  that  if  the  city  failed 
in  this  respect  a  finding  of  negligence  was  warranted,  the 
further  instruction  that  if  plaintiff  had  failed  to  show  that  the 
excavation,  was  "  properly "  protected  he  could  not  recover, 
was  not  misleading,  as  from  the  whole  charge  it  was  apparent 
the  word  "  improperly  "  was  intended.  Bussell  v.  City  of  Fort 
Dodge,  308. 

The  erroneous  use  of  the  word  "  defendant "  for  "  plaintiff "  in 
an  instruction  was  not  prejudicial,  where,  from  the  instructions 
as  a  whole  or  the  paragraph  in  which  the  error  occurred,  the 
jury  could  not  have  been  misled.     Roupke  v.  Grain  Co.,  632. 

Flight.  In  a  prosecution  for  burglary,  an  instruction  that  flight 
is  a  circumstance  which  prima  facie  indicates  guilt,  is  not  ob- 
jectionable as  charging  that  it  was  presumptive  evidence  of 
guilt.     State  v.  Richards,  497. 

Future  pain  and  suffering.  Where  there  was  evidence  that  at 
the  time  of  the  trial  plaintiff  was  suffering  pain  from  the  in- 
jury, an  instruction  that  the  jury  should  allow  such  damages 
on  account  of  the  future  pain  and  anguisn  as  the  evidence  war- 
ranted, was  correct,  although  the  injury  was  not  shown  to  be 
permanent.     Achey  v.  City  of  Marion,  47. 

Intent  to  deceive.    In  an  action  for  false  representations,  an  in- 
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tent  to  ^deceive  will  be  presumed  from  proof  of  the  falsity  of 
the  statements  and  defendant's  knoyrledge  thereof;  and  re- 
peated instructions  placing  upon  plaintiff  the  additional  burden 
of  showing  that  the  representations  were  made'  with  intent  to 
deceive,  and  omitting  from  the  entire  charge  any  statement 
that  fraudulent  intent  would  be  inferred  from  proof  of  the 
known  falsity  of  representations,  was  error.  Boddy  v. 
Henry,  31. 

Inconsistent  claims.  The  statement  of  a  servant  made  out  of 
court  should  be  wholly  inconsistent  with  his  claim  for  com- 
pensation for  the  balance  of  his  term  after  a  claimed  wrongful 
discharge,  to  require  an  instruction  on  the  question  of  his 
having  voluntarily  left  the  employment.  Roupke  v.  Grain 
Co.,  632. 

Killing  of  stock:  Failure  to  fence.  In  an  action  for  the  killing 
of -an  animal  claimed  to  have  strayed  upon  defendant's  right- 
ofrway  by  reason  of  a  defective  fence,  an  instruction  that  plain- 
tiff could  only  recover  upon  proof  that  the  fence  was  out  of 
repair,  which  was  shown  to  defendant  or  which  had  existed 
for  such  a  length  of  time  that  knowledge  should  be  imputed 
to  it,  was  as  favorable  as  defendant  was  entitled  to.  Klay  v. 
Railway  Co.,  671. 

Negligence.  Where  the  only  negligence  charged  was  want  of 
care  on  the  part  of  the  engineer  in  failing  to  observe  an  order 
and  in  running  his  train  at  such  speed  as  to  make  a  sudden  stop 
necessary,  and  the  evidence  showed  that  a  sudden  stoppage  of 
the  train  was  justified  by  the  emergency,  an  instruction  that  for 
plaintiff  to  recover  he  must  establish  by  a  preponderance  of 
evidence  that  while  in  the  discharge  of  his  duties  as  brakeman 
he  was  thrown,  from  the  train  and  injured,  without  fault  on 
his  part,  by  the  negligence  of  the  engineer  in  making  a  violent 
stoppage  of  the  train,  was  error.    Allen  v.  Railway  Co.,  213. 

Where  one  relies  upon  defective  sight  as  an  excuse  for  failing 
to  observe  an  obstruction  upon  the  sidewalk,  from  which  an 
injury  resulted,  the  defendant  is  entitled  to  an  instruction  that 
corresponding  caution  is  exacted,  although  only  ordinary  care 
under  all  the  circumstances  is  required.  Kaiser  v.  Hahn  Bros., 
561. 

Where  an  action  for  damage  caused  by  flooding  plaintiff's  land 
was  submitted  on  the  theory  that  defendant's  negligent  con- 
struction of  its  bridge  caused  the  overflow,  and  the  court  in- 
structed that  unless  the  same  caused  the  water  to  flow  over 
plaintiff's  land  he  could  not  recover,  failure  to  specifically  cover 
the  question  of  whether  the  flood  which  did  the  injury  was 


840  INDEX. 

Instructions    Continued 

surface  water,  was  not  error.    Vyse  v.  The  Chicago,  B.  &  Q. 
Ry.  Co.,  90. 

Where  an  employer  was  liable  for  an  injury  to  a  workman  re- 
sulting from  failure  to  provide  a  proper  support  onto  which 
plaintiff  was  lowering  a  building,  reference  in  the  court's  in- 
structions to  a  failure  to  provide  a  safe  place  to  work,  which 
was  explanatory  of  defendant's  duty,  was  not  misleading.  Nu- 
gent V.  Packing  Co.,  517. 

In  determining  the  question  of  an  engineer's  negligence  in  fail- 
ing to  sound  the  whistle  after  discovering  a  child  upon  the 
track,  an  instruction  that  the  jury  might  consider,  among  other 
things,  whether  an  alarm  would  have  frightened  the  x:hild,  and 
if  so,  whether  the  result  would  have  been  to  cause  it  to  remain 
on  the  track  or  move  oflF,  was  properly  given.  Gregory  v. 
Railway  Co.,  230. 

In  an  action  for  injuries  to  an  employ^  working  at  a  machine  as 
helper,  a  charge  that  if  the  employer  failed  to  use  ordinary 
care  in  keeping  the  machine  in  repair,  but  at  the  time  of  the 
accident  it  was  in  a  defective  condition  and  the  defect  was 
known  or  on  the  exercise  of  ordinary  care  would  have  been 
known  to  the  employer,  then  on  so  finding  the  employer  was 
guilty  of  negligence,  and  unless  they  so  found  the  verdict 
must  be  for  the  defendant,  was  not  erroneous  as  assuming 
that  the  machine  was  in  a  defective  condition.  Fries  v.  Axle 
Co.,  138. 

In  an  action  for  injuries  resulting  from  collision  with  a  street 
car,  instructions  directing  a  verdict  for  defendant  if  plaintiff 
failed  to  show  freedom  from  contributory  negligence,  and  enu- 
merating the  acts  of  negligence  relied  upon,  except  failure  of 
the  motorman  to  stop  the  car  after  Jhe  saw  plaintifTs  peril,  and 
further  charging  that  if  the  jury  failed  to  find  any  of  the  acts 
of  negligence,  their  verdict  should  be  "for  defendant,  were  in- 
consistent with  another  charge  that,  though  plaintiff  was  negli- 
gent yet  defendant  would  be  liable  if  its  employes  saw  plain- 
tiff and  knew  of  his  peril  and  failed  to  use  ordinary  care  to 
prevent  the  injury.     Christy  v.  Stedman,  428. 

New  trial.  An  instruction  on  the  theory  that  an  issue  is  in  the 
case  which  is  not  in  fact  tendered  by  the  pleadings,  is  ground 
for  a  new  trial.     Hydinger  v.  Railway  Co.,  222. 

Proximate  cause.  Under  the  issues,  an  instruction  that  the  fact 
that  employes  of  a  creamery,  at  which  place  the  deceased  drank 
poison  from  a  jug  supposed  to  contain  buttermilk,  knew  the 
jug  contained  poison,  did  not  relieve  defendant  from  the  charge 
of  negligence,  provided  it  sold  the  same  without  labeling  as 
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required  by  law,  was  not  objectionable  as  eliminating  from  the 
case  the  doctrine  of  proximate  cause.  Burk  v.  Creamery  Pack- 
age Mfg.  Co.,  730. 

Proximate  cause.  In  an  action  for  negligence,  it  is  not  error  for 
the  court  to  use  the  term  "proximate  cause"  in  an  instruction, 
without  defining  it.    Idem. 

Refusal  of  instruction.  Where  the  negligence  charged  was  the 
improper  construction  of  a  sidewalk  and  the  evidence  tended 
to  support  the  kllegation,  it  was  not  error  to  refuse  an  instruc- 
tion relating  to  negligence  in  failing  to  repair.  Achey  v.  City 
of  Marion,  47. 

Replevin.  In  replevin  of  a  stock  of  goods  taken  by  a  mortgagee 
in  an  attempt  to  foreclose  a  mortgage  given  for  part  of  the 
purchase  price,  where  the  only  issue  submitted  was  failure  of 
consideration,  an  inadvertent  reference  to  a  claimed  fraud  in 
invoicing  the  goods  was  without  prejudice;  and  an  instruction 
that  if  the  seller  or  one  in  his  employ  changed  the  cost  price 
of  the  goods  so  as  to  increase  the  mortgage  debt  the  plaintiff 
could  recover,  was  proper.     Sylvester  v.  Ammons,  140. 

Ordinary  care.  Where  the  court  instructed  generally  that  a 
pedestrian  is  required  to  use  ordinary  care  to  avoid  an  a/:cident, 
a  further  instruction  that  if  plaintiff  knew  of  the  defect  in  the 
walk  or  if  the  street  was  dimly  lighted,  she  was  bound  to  use 
"  a  greater  degree  of  care  "  than  if  she  had  no  knowledge  of 
the  defect  or  if  the  street  was  well  lighted,  was  misleading. 
Keim  v.  Fort  Dodge,  27. 

Tender.  Where  plaintiff,  under  a  contract  to  sell  defendant  a 
certain  number  of  registered  cattle,  tendered  a  lot  that  were 
unregistered  and  therefore  refused,  and  subsequently  tendered 
another  lot  which  were  registered  but  not  accepted,  whereupon 
plaintiff  brought  his  action  for  damages  and  his  testimony  as 
to  damage  was  confined  to  the  registered  animals,  an  instruc- 
tion permitting  the  jury  to  base  its  finding  upon  the  first 
tender  of  which  there  was  no  evidence  as  to  damage,  was 
error.    Redhead  Bros.  v.  Cattle  Co.,  410. 

INSURANCE. 

Agency.  One  who  upon  his  own  request  submits  the  applica- 
tion of  a  property  owner  for  fire  insurance  to  a  foreign  agency, 
is  the  agent  of  the  company  accepting  the  same  and  issuing  a 
policy,  under  Code,  section  1749.  Hartman  &  Daniels  v.  Hol- 
lowell,  643. 

Breach  of  warranty.    On  an  issue  of  fraudulent  representation 


n 


842  INDEX. 


Insurance    Continued 


as  to  title  in  procuring  insurance,  proof  of  a  contract  of  pur- 
chase of  the  insured  property,  wher^n  the  assured  agreed  that 
the  title  should  remain  in  the  seller  until  it  was  fully  paid 
for,  did  not  of  itself  negative  an  absolute  sale  or  show  a  breach 
of  the  warranty  of  sole  ownership.  Johnson  v.  Insurance 
Co.,  565. 

Contract  by  agent.  Where  an  agent  has  authority  to  contract 
insurance  on  behalf  of  the  company  indemnifying  the  insured 
against  loss  caused  by  lightning,  and  the  agent  agrees  to  issue 
such  a  policy,  the  insured  is  not  responsible  for  the  agent's 
omission  to  correctly  report  the  risk.  McLaughlin  v.  Insur- 
ance Co.,  149. 

Completion  of  contract  by  agent.  An  agent's  authority  to  issue 
a  policy  of  insurance  continues  until  he  has  executed  the  policy 
contracted  for,  and  the  fact  that  he  is  permitted  to  retain  the 
same  after  it  is  ready  for  delivery,  while  incomplete,  will  not 
render  the  agent  the  representative  of  the  insured  so  as  to 
deprive  him  of  the  authority  to  complete*  the  contract.    Idftn. 

Concurrent  insurance.  The  procurement  of  concurrent  or  addi- 
tional insurance  without  the  knowledge  or  consent  of  the  com- 
pany then  carrying  a  risk  on  the  same  property,  which  is  in 
violation  of  the  terms  of  its  policy,  will  avoid  its  liability  for 
a  loss.    Johnson  v.  Insurance  Co.,  565. 

Knowledge  of  agent  accepting  an  application  that  the  property 
is  covered  by  other  insurance,  is  binding  on  the  company,  and 
precludes  a  defense  to  an  action  on  the  pplicy  based  on  that 
ground.    Idem. 

Damages:  Evidence.  Where  it  appeared  that  the  agents  of  an 
insurance  company  recommended  the  payment  of  a  loss  in  full, 
the  amount  of  the  adjustment  was  competent  evidence  of  the 
company's  loss  in  an  action  against  the  agents  for  the  wrong- 
ful issuance  of  the  policy.  Continental  Ins.  Co.  v.  Clark  & 
Cressler,  274. 

Fraud.  The  fact  that  an  insurance  company  did  not  have  sufB- 
cient  time  after  the  issuance  of  a  policy  to  avail  itself  of  a  pro- 
vision for  cancellation  prior  to  a  loss,  was  not  a  defense  avail- 
able to  its  agent  in  an  action  against  him  for  the  fraudulent 
issuance  of  the  policy.    Idem. 

The  defense  of  fraud  in  a  suit  on  an  insurance  policy  cannot  be 
predicated  on  a  representation  in  the  proofs  of  loss  that  there 
was  no  suit  pending  or  foreclosure  affecting  the  title,  although 
a  mortgage  to  which  the  company  assented  had  in  fact  gone 
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to  judgment  of  foreclosure  prior  to  the  loss.    Fitzgibbons  v. 
Insurance  Co.,  52. 

A  false  statement  in  proof  of  loss  is  not  a  defense  in  an  action 
on  an  insurance  policy,  unless  it  is  shown  that  it  was  made 
with  intent  to  deceive  and  that  prejudice  resulted.  Dalton  v. 
Insurance  Co.,  377. 

SstoppeL  Where  an  agent  of  a  mutual  insurance  company,  hav- 
ing authority  to  collect  contingent  fees,  collected  a  fee  in  ex- 
cess of  the  legal  one  on  an  agreement  with  assured  that  he 
would  not  be  liable  for  any  further  premium  during  the  first 
year  of  the  policy,  and  the  amount  thereof  turned  over  to  the 
insurance  company  exceeded  the  amount  which  it  would  have 
received  if  the  legal  contingent  fee  had  been  charged,  and 
thereafter  an  assessment  was  made  not  greater  than  the  excess 
over  the  legal  contingent  fee  in  the  hands  of  the  company;  it 
is  held  that  the  association  could  not  defend  a  suit  on  the 
policy  on  the  ground  of  nonpayment  of  the  assessment  as  it 
was  estopped  to  deny  the  agent's  authority  to  collect  the  ex- 
cessive contingent  fee,  and  had  funds  in  its  hands  to  satisfy 
the  assessment.     Younghoe  v.  Insurance  Co.,  374. 

Forfeiture  of  policy.  The  conditions  of  an  insurance  policy 
which  if  Tiolated  render  the  same  void,  will  be  strictly  con- 
strued and  in  cases  of  doubt  will  be  resolved  against  the  com- 
pany, so  tliat  a  contract  of  sale  of  the  property  which  will 
work  a  forfeiture  under  the  provisions  thereof  must  be  one 
which  is  enforceable  and  not  a  mere  option  or  dependent  upon 
some  contingency  to  give  it  vitality.  In  the  instant  case  the 
contract  is  held  unenforceable.     SMrank  v.  Insurance  Co.,  544. 

A  judgment  of  foreclosure  of  a  mortgage  covering  a  part  only 
of  insured  property  to  which  the  company  consented,  will  not 
work  a  forfeiture  of  the  policy  under  a  provision  therein  that 
the  company  should  not  be  liable  if  suit  for  foreclosure  be 
instituted  or  one  in  which  the  title,  ownership,  or  possession 
"of  the  property"  insured  is  involved  or  called  in  (question. 
Fitzgibbons  v.  Insurance  Co.,  52. 

The  mere  accumulation  of  interest  upon  a  mortgage  of  which  an 
insurance  company  was  advised  at  the  time  it  accepted  the  risk, 
will  not  work  a  forfeiture  of  the  policy  under  a  clause  war- 
ranting against  incumbrances.    Idem. 

Where  an  insurance  company  has  funds  in  its  hands  belonging 
to  the  assured  sufficient  to  pay  an  assessment,  it  cannot  de- 
clare a  forfeiture  of  the  policy  for  nonpayment  of  such  as- 
sessment.   Younghoe  v.  Insurance  Co.,  374. 
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Under  Code,  section  1743,  the  failure  of  an  insured  to  keep  a  set 
of  books,  or  the  violation  of  an  iron  safe  clause,  will  not  defeat 
recovery  where  there  is  neither  pleading  nor  proof  that  such 
neglect  contributed  to  the  loss.    Johnson  v.  Insurance  Co.,  565. 

Interest  of  mortgagee  in  possessicm.  Where  a  mortgagee  in  pos- 
session of  a  stock  of  goods  insures  his  interest  and  the  policy 
is  renewed  indicating  a  continuance  of  the  business,  the  com- 
pany cannot  insist  that  the  insured  had  no  interest  at  the  time 
of  the  loss,  on  the  ground  that  the  proceeds  of  sales  equaled 
the  debt,  the  owner  having  agreed  with  the  mortgagee  that  the 
store  should  be  kept  a  going  concern  and  the  net  profits  applied 
on  the  debt.    Dalton  v.  Insurance  Co.,  377. 

A  bank  official  having  authority  to  loan  its  funds,  may  take  as 
security  a  note  and  mortgage  in  his  own  name,  and  may  in- 
sure the  property  as  mortgagee  in  possession  and  collect  the 
same  in  case  of  loss;  and  his  statement  in  procuring  insurance 
on  the  mortgaged  property  that  he  was  a  mortgagee,  even 
though  the  funds  loaned  belonged  to  the  bank,  is  not  such  a 
false  representation  of  his  interest  in  the  property  as  to  avoid 
the  policy,  especially  where  the  agent  at  the  time  of  issuing  the 
policy  was  advised  of  the  facts.    Idem. 

Lightning  clause.  Where  the  agent  issuing  an  insurance  policy 
omitted  by  inadvertence  to  attach  a  clause  indemnifying  the 
assured  against  loss  by  lightning,  according  to  agreement,  he 
had  authority  to  insert  such  a  clause  after  loss  occurred.  Mc- 
Laughlin V.  Insurance  Co.,  149. 

Presumption  of  authority  to  insure.  The  assured  may  rightfully 
assume  that  a  company  issuing  a  policy  of  insurance  is  au- 
thorized to  do  business  in  this  State,  in  the  absence  of  infor- 
mation to. the  contrary..  Hartman  &  Daniels  v.  Hollowell,  643. 

Reformation  of  policy.  Where  a  provision  in  a  policy  for  con- 
current insurance  has  been  omitted  by  oversight,  equity  will 
reform  the  contract  to  correspond  with  the  understanding  of 
the  parties.     Dalton  v.  Insurance  Co.,  377. 

A  mortgagee  in  possession  of  personal  property  has  an  insurable 
interest,  and  where  it  was  the  understanding  that  a  policy 
should  be  written  to  cover  such  interest,  but  the  agent  failed 
to  write  it  in  conformity  with  the  agreement,  equity  will  re- 
form and  enforce  the  contract  as  mutually  intended.  Evidence 
reviewed  and  held  sufficient  to  authorize  reformation.    Idem. 

Rights  of  creditors  when  payable  to  estate.  To  render  the  pro- 
ceeds of  a  life  insurance  policy  payable  to  the  estate  of  de- 
ceased liable  for  the   satisfaction   of  a  specific  claim   against 


iifmEX.  845 


Insurancb    Continued 


the  estate,  there  must  have  been  an  assignment  of  the  fund  or 
a  definite  portion  thereof  for  that  purpose,  so  that  deceased 
parted  with  all  control  thereover.  Evidence  held  insufficient 
to  constitute  such  assignment.  In  re  Estate  of  Donald' 
son,  174. 

Transaction  of  business  of  foreign  conqMmies:  Statutes.  Issu' 
ance  and  delivery  of  a  fire  policy  by  a  foreign  insurance  com- 
pany, covering  property  in  this  State,  constitute  the  transac- 
tion of  business  in  the  State  within  the  meaning  of  the  statutes 
regulating  the  insurance  business.  Hartman  &  Daniels  v.  Hol- 
lowell,  643. 

Unautliorized  insurance:  Liability  of  agent  Under  the  statutes 
regulating  the  transaction  of  insurance  business,  an  agent 
effecting  insurance  on  property  in  this  State  with  a  foreign 
company  which  is  insolvent  and  unauthorized  to  do  business  in 
Iowa,  is  personally  liable  to  the  assured  in  case  of  loss,  whether 
he  actually  knew  of  *the  insolvency  of  the  company  or  not. 
Idem. 

In  an  action  against  an  insurance  agent  for  wrongfully  writing 
a  risk  at  a  lower  rate  than  authorized  and  failing  to  report  the 
same  and  the  evidence  tended  to  show  that  the  company  w6uld 
have  cancelled  the  risk  had  it  known  of  it,  ,the  measure  of 
damages  is  the  total  loss  sustained  thereby.  Continental  In- 
sursince  Co.  v.  Clark  &  Cressler,  274. 

Where  insurance  agents  with  authority  to  issue  policies,  fraud- 
ulently and  negligently  issue  one  in  direct  violation  of  the  com- 
pany's instructions  and  purposely  fail  to  report  the  risk,  the 
company  may  recover  of  the  agents  in  case  of  loss,  the  damage 
sustained  by  reason  of  such  disobedience.    Idem. 

Waiver  of  conditions.  Code,  section  1750,  providing  that  any 
officer,  agent  or  other  representative  of  an  insurance  company 
who  may  solicit  insurance  or  transact  the  business  generally 
of  such  company  shall  be  held  to  be  an  agent  with  authority 
to  transact  all  business  within  the  scope  of  his  employment, 
prohibits  any  limitations  upon  the  authority  of  an  agent  having 
the  powers  enumerated  in  said  section  to  transact  all  business 
within  the  apparent  scope  or  usual  extent  of  his  employment; 
and  under  this  section  a  local  agent  may  waive  the  conditions 
of  a  policy  and  consent  to  an  incumbrance  upon  the  property. 
Liquid  Carbonic  Acid  Mfg.  Co.  v.  Insurance  Co.,  225. 

Where  the  delivery  of  an  insurance  policy  and  the  payment  of  a 
contingent  fee  are  contemporaneous  acts,  the  assured  is  not 
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chargeable  with  knowledge  of  the  provisions  of  the  policy  at 
the  time  the  fee  was  paid.    Younghoc  v.  Insurance  Co.,  374. 

INTENT. 

A  false  statement  in  proof  of  loss  is  not  a  defense  in  an  action 
on  an  insurance  policy,  unless  it  is  shown  that  it  was  made 
with  intent  to  deceive  and  that  prejudice  resulted.  Dalton  v. 
Insurance  Co.,  377. 

Instructions.  In  an  action  for  false  representations,  an  intent 
to  deceive  will  be  presumed  from  proof  of  the  falsity  of  the 
statements  and  defendant's  knowledge  thereof;  and  repeated 
instructions  placing  upon  plaintiff  the  additional  burden  of 
showing  that  the  representations  were  made  with  intent  to 
deceive,  and  omitting  from  the  entire  charge  any  statement 
that  fraudulent  intent  would  be  inferred  from  proof  of  the 
known  falsity  of  representations,  was  error.  Boddy  v. 
Henry,  31. 

INTEREST. 

Interest  may  be  recovered  in  a  suit  on  a  liquor  dealer's  bond. 
O'Brien  County  v.  Mahon,  539. 

INTERROGATORIES 

Failure  to  answer:  Judgment  Code,  section  3610,  does  not 
contemplate  a  summary  entry  of  judgment  because  of  in- 
definite or  unsatisfactory  answers  by  a  municipal  corporation 
to  interrogatories  attached  to  a  pleading;  and  such  an  order 
will  not  generally  be  entered  without  an  opportunity  to  the 
delinquent  party  to  correct  the  fault.  Modern  Steel  Structural 
Co.  V.  Van  Buren  County,  606. 

INTOXICATING  LIQUORS. 

Application  for  permit.  The  trial  of  an  application  for  a  liquor 
permit,  to  which  objections  are  filed,  is  a  special  action  or  pro- 
ceeding in  which  the  remonstrants  have  such  an  interest  as 
entitle  them  to  appeal  from  an  order  granting  the  permit. 
In  re  Application  of  Smith,  128. 

An  applicant  for  a  permit  to  sell  liquor  must  allege  and  prove 
that  he  has  been  lawfully  conducting  a  pharmacy  for  the  six 
months  preceding,  and  where  it  appears  that  he  has  recently 
surrendered  a  permit  after  an  action  for  its  revocation  h?.d 
been  instituted,  he  should  probably  be  required  to  allege  and 
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prove  that  he  has  not  knowingly  made  unlawful  sales  for  two 
years  prior  to  his  application.  Evidence  held  insufficient  to 
authorize  the  granting  of  a  permit.    Idem. 

Failure  of  a  liquor  dealer's  bond  to  describe  the  place  where,  the 
business  is  to  be  conducted,  will  not  invalidate  the  bond. 
O'Brien  County  v.  Mahon,  539. 

A  liquor  dealer's  bond  given  to  secure  immunity  under  the  mulct 
law,  which  is  accepted  as  sufficient  and  operated  under,  is  sup- 
ported by  a  sufficient  consideration.    Idem. 

The  sureties  on  a  saloon  keeper's  bond  are  liable  for  the  pay- 
ment of  the  mulct  tax.    Idem. 

The  sureties  on  a  liquor  dealer's  bond  are  liable  for  the  full  tax 
for  the  quarter  in  which  the  obligation  arose.    Idem. 

Mere  failure  to  collect  a  mulct  tax  when  due  will  not  discharge 
the  sureties  on  a  liquor  dealer's  bond.    Idem. 

A  liquor  dealer's  bond  providing  for  a  compliance  with  the  laws 
of  the  State  is  valid,  although  the  statute  in  force  at  its  execu- 
tion was   repealed   or  superseded  by  the   Code  of   1897;   and 

■  would  be  good  as  a  common  law  obligation  even  though  not  in 
conformity  with  the  statute.    Idem. 

Contempt:  Procedure.  Under  the  Code,  a  denial  by  the  accused 
of  the  contempt  charged  does  not.  operate,  as  at  common  law,  to 
purge  him  of  the  oflFense,  but  the  court  is  to  determine  by  a 
trial  the  facts  put  in  issue  by  the  answer;  and  a  contrary  view 
is  not  indicated  by  the  provisions  of  Code,  section  2407,  re- 
lating to  the  violation  of  a  liquor  nuisance  injunction.  Drady 
V.  District  Court,  345. 

A  decree  enjoining  defendant  from  illegally  selling  liquors  in  a 
certain  building  was  not  void,  depriving  the  court  of  jurisdic- 
tion to  punish  for  contempt,  because  reciting  that  defendant 
was  not  the  owner  of  the  premises  during  the  time  of  such 
sales  and  that  since  that  time  the  same  had  been  sold  and  pos- 
session given.     Ohlrogg  v.  District  Court,  247. 

Fines:  Collection  of  attorney  fees.  An  ex  parte  order  in  vaca- 
tion for  the  issuance  of  an  execution  to  collect,  as  attorney  fees, 
ten  per  cent,  of  an  uncollected  fine  imposed  for  the  sale  of 
liquor  in  violation  of  an  injunction,  is  void  for  want  of  notice, 
and  a  suit  to  restrain  its  enforcement  will  lie.  McConkie  v. 
Landt,  317. 

Where  a  fine  has  been  imposed  for  the  sale  of  liquor  in  viola- 
tion of  an  injunction,  the  ten  per  cent,  of  the  fine  allowed  by 
Code,  section  2429,  in  addition  to  the  reasonable  fee  provided 
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for  the  attorney  prosecuting  the  cause,  cannot  be  recovered 
either  as  costs  or  otherwise  until  the  fine  has  been  collected. 
Idem. 

Information.  An  information  before  a  mayor  charging  the  vio- 
lation of  an  ordinance  prohibiting  an  open  drinking  resort  on 
Sunday,  may  be  amended  so  as  to  describe  the  place,  even  after 
an  appeal  to  the  district  court.    Town  of  Lovilia  v.  Cobb,  557. 

Interest.  Interest  may  be  recovered  in  a  suit  on  a  liquor  dealer's 
bond.    O'Brien  County  v.  Mahon,  5^9. 

Mulct  tax:  Compensation  of  county  treasurer.  That  portion 
of  the  regular  annual  mulct  tax  which  a  county  is  required  by 
law  to  pay  to  a  city,  is  not  subject  to  the  county  treasurer's 
charge  of  three  fourths  of  one  per  cent,  for  collection,  as  pro- 
vided in  Code,  sectipn  490,  but  any  additional  tax  imposed  by 
the  city  for  its  benefits  and  collected  by  the  treasurer  should 
pay  this  commission.     City  of  Watverly  v.  Bremer  County,  98. 

The  county  may  recover  the  entire  mulct  tax,  though  one-half 
is  to  go  to  the  municipality.    O'Brien  County  v.  Mahon,  539. 

Ordinances.  An  ordinance  prohibiting  the  keeping  of  a  place, 
resorted  to  for  the  purpose  of  drinking  liquors,  open  on  Sun- 
day, is  comprehended  in  a  title  "  an  ordinance  concerning  mis- 
demeanors."   Town  of  Lovilia  v.  Cobb,  557. 

A  city  has  power  under  Code,  section  680,  to  enact  an  ordinance 
prohibiting  the  keeping  of  a  place  of  business,  resorted  to  for 
the  purpose  of  drinking  intoxicating  liquor,  open  on  Sunday. 
Idem. 

JUDGMENTS. 

Adjudication.  The  overruling  of  a  motion  to  set  aside  an  order 
discharging  a  receiver,  because  not  the  proper  remedy,  is  not  a 
bar  to  a  petition  for  the  same  purpose.  Williams  v.  Loan 
Co.,  22. 

Appeal:  Plea  in  bar.  One  who  has  not  pleaded  a  judgment  in 
bar  of  the  action  cannot  raise  the  question  on  appeal.  New- 
burn  V.   Lucas,  85. 

Approval  of  void  contract.  An  order  of  court  approving  a  void 
contract  is  of  no  eflFect,  where  its  validity  was  not  adjudicated. 
Foote  V.  De  Poy,  366. 

Contempt:  Procedure.  An  application  to  punish  for  contempt 
may  properly  be  made  in  a  pending  case,  rather  than  by  an  in- 
dependent proceeding  in  the  name  of  the  State,  and  the  court 
will   take  notice  of  the   records   of  prior  proceedings   in  the 
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case    without    their    introduction    in    evidence.    Ferguson    v. 
Wheeler,  111. 

Constittiitional  law:  Classification:  Uniformity  a  Duo  process 
of  law.  The  act  of  the  legislature  limiting  the  time  within 
which  actions  should  be  commenced 'to  enforce  all  judgments 
rendered  between  the  taking  effect  of  the  Code  of  1873  and 
the  Code  of  1897,  is  not  unconstitutional  for  nonuniformity, 
as  it  applies  to  all  such  judgments  as  a  class,  and  the  act 
simply  recognizes  a  classification  made  by  prior  legislation; 
nor  is  it  void  as  depriving  the  judgment  holder  of  rights  with- 
out due  process  of  law.    Wooster  v.  Bateman,  552. 

Defaults.  The  order  of  the  trial  court  in  setting  aside  a  default 
will  not  be  disturbed  on  appeal  unless  a  clear  abuse  of  dis- 
cretion is  shown.     Carver  v.  Seevers  &  Bryan,  669. 

Setting  aside  a  default  to  permit  a  defense  on  the  merits  is  a 
matter  largely  within  the  discretion  of  the  trial  court,  and  its 
order  will  not  be  disturbed -except  in  cases  of  abuse.  iClepfer 
V.  City  of  Keokuk,  592. 

In  an  action  for  a  personal  injury,  an  affidavit  of  merits  in  sup- 
port of  a  motion  to  set  aside  a  default,  which  alleges  a  belief 
that  the  accident  was  the  result  of  plaintiff's  negligence  and 
not  that  of  defendant,  is  sufficient  without  setting  out  all  the 
facts  upon  which  the  conclusion  rests.    Idem. 

An  inferior  court  has  jurisdiction  to  set  aside  a  default  judg- 
ment, notwithstanding  a  transcript  has  been  filed  in  the  district 
court.    Idem, 

Where  time  to  file  a  substituted  petition  is  given  "  until "  a  cer- 
tain day,  the  day  named  will  be  excluded  unless  a  contrary 
intention  appears,  and  a  default  judgment  taken  upon  a  peti- 
tion filed  on  the  day  so  named  will  be  set  aside  without  the 
filing  of  an  affidavit  of  merits  and  an  answer.  Carver  v. 
Seevers  &  Bryan,  669. 

Effect  of  transcript  The  filing  of  the  transcript  of  a  judgment 
in  district  court  makes  it  a  judgment  of  that  court  under  Code, 
section  273,  simply  for  the  purpose  of  enforcement.  Klepfer 
V.  City  of  Keokuk,  592. 

Interrogatories:  Failure  to  answer.  Code,  section  3610,  does 
not  contemplate  a  summary  entry  of  judgment  because  of  in- 
definite or  unsatisfactory  answers  by  a  municipal  corporation  tcf 
interrogatories  attached  to  a  pleading;  and  such  an  order  will 
not  generally  be  entered  without  an  opportunity  to  the  delin- 
VoL.  126  Ia.— 54 
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quent  party  to  correct  the  fault.     Modern  Steel  Structural  Co. 
V.  Van  Buren  County,  606. 

Judgment  for  costs:  Discharge  in  bankruptcy.  A  judgment  for 
-costs  in  a  criminal  case  is  not  a  debt  "  due  for  taxes  "  within 
the  exception  of  the  bankruptcy  law  of  1898  and  is  satisfied 
by  the  discharge  of  the  judgment  debtor  in  bankruptcy.  Olds 
V.  Forrester,  456. 

Judgment  on  the  pleadings.  A  verified  answer  and  counterclaim 
will  not  be  taken  as  true  and  judgment  rendered  thereon,  be- 
cause of  an  unverified  reply.  The  proper  practice  is  a  motion 
to  strike.     Newburn  v.  Lucas,  85. 

Jurisdiction:  Presumption.  Where  the  certificate  to  a  judgment 
record  of  anottter  State  shows  that  the  judgment  was  rendered 
by  a  court  of  record  with  a  clerk  and  seal,  it  will  be  presumed 
that  the  court  had  jurisdiction  of  the  parties  and  the  subject 

•  matter,  until  the  contrary  is  shown.  Woodworth  v.  McKee, 
714. 

Limitation  of  action.  By  Code,  sections  3439  and  3447,  the  time 
during  which  an  action  may  be  maintained  on  a  judgment 
rendered  in  a  court  of  record,  is  limited  to  the  five  years  inter- 
vening between  the  expiration  of  fifteen  years  from  its  rendi- 
tion and  the  twenty  years  therefrom  when  the  same  is  barred. 
Wooster  v.  Bateman,  552. 

Void  judgment:  Injunction.  Where  a  justice  erroneously 
transfers  a  cause  to  the  district  court,  and  after  the  lapse  of 
fourteen  days  assumes  to  further  proceed  with  the  case  without 
the  service  of  legal  notice,  a  judgment  subsequently  entered 
by  him  is  void  for  want  of  jurisdiction,  and  its  enforcement 
may  be  enjoined  without  a  showing  of  merits.  Schiele  v. 
Thede,  398. 

JUDICIAL  SALE. 

What  constitutes  a  homestead:  Liability  for  debts.  The  home- 
stead law  is  to  be  liberally  construed,  and  under  this  rule  the 
residence  of  a  divorced  husband  which  he  himself,  and  an  adult 
daughter  who  came  to  live  with  him  as  his  housekeeper  at  the 
time  of  the  divorce,  occupied  until  his  death,  constituted  his 
homestead  in  the  absence  of  satisfactory  proof  that  he  was 
obligated  to  pay  the  daughter's  service;  and  the  same  was 
exempt  from  judicial  sale  for  his  debts,  or  those  of  «n  heir 
who  had  conveyed  his  interest  therein.  Fox  v.  National 
Bank,  481. 
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Homesteads:  Sale  on  execution:  Previously  contracted  debts. 
A  debt  for  which  a  homestead  may  be  sold  on  execution  under 
Code,  section  2976,  is  one  which  has  become  a  fixed  obligation, 
subject  to  enforcement  prior  to  the  acquisition  of  the  home- 
stead. The  evidence  in  this  case  fails  to  show  an  antecedent 
debt  such  as  is  contemplated  by  the  statute.  Anderson  v. 
Kyle,  666. 

Sale  of  undivided  interest  The  unas signed  distributive  share  of 
an  heir  in  the  undivided  interest  of  his  intestate  in  real  prop- 
erty may  be  levied  upon.     Byerly  v.  Sherman,  447. 

JURISDICTION. 

Appeal:  Sufficiency  of  notice.  The  statement  in  an  abstract 
that  appellant  gave  notice  of  appeal  to  defendant  and  the  clerk 
of  the  court  from  which  the  appeal  was  taken,  and  secured  his 
fees,  is  sufficient  to  confer  jurisdiction  over  a  simple  statement 
in  denial  that  the  appeal  was  perfected  as  required  by  law  and 
that  the  notice  of  appeal  was  insufficient.  Dolan  v.  Blast  Fur- 
nace Co.,  254. 

Contempt.  The  district  court  of  Pottawattamie  county  sitting 
at  Council  Bluffs  has  jurisdiction  to  enter  an  order  of  punish- 
ment for  contempt  in  a  case  pending  in  the  same  court  at 
Avoca,  in  said  county,  where  the  parties  stipulate  that  the  con- 
tempt proceedings  shall  be  heard  at  that  time  and  place.  Fer- 
guson V.  Wheeler,  111. 

Costs,  The  district  court  has  no  jurisdiction  to  tax  the  costs  of 
printing  an  appeal  or  the  fees  of  the  clerk  of  the  supreme 
court.    Berkey  v.  Thompson,  Judge,  394. 

The  right  to  recover  costs  is  to  be  determined  by  the  judgment, 
and  during  the  pendency  of  an  appeal  the  district  court  has  no 
jurisdiction  to  modify  or  correct  the  same,  and  generally  has 
no  authority  in  an  equity  action  to  pass  upon  a  motion  to  re- 
tax  after  an  appeal  has  been  taken.    Idem. 

The  expense  of  preparing  a  translation  of  the  shorthand  re- 
porter's notes  for  use  on  appeal  should  ordinarily  be  taxed 
by  the  appellate  court;  and  so  long  as  the  case  is  pending  on 
appeal  the  district  court  has  no  jurisdiction  to  tax  any  costs 
which  may  be  taxed  in  the  supreme  court.    Idem. 

Default  judgments:  Setting  aside.  An  inferior  court  has  juris- 
diction to  set  aside  a  default  judgment,  notwithstanding  a 
transcript  has  been  filed  in  the  district  court.  Klepfer  v.  City 
of  Keokuk,  592. 

Justices  of  the  peace.    After  a  justice  of  the  peace  has  made  an 
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order  finally  disposing  of  a  case  pending  before  him  he  loses 
jurisdiction,  and  the  parties  are  not  required  to  take  notice  of 
further  orders  entered  by  him  without  the  service  of  a  new 
notice  as  provided  by  law  restoring  his  jurisdiction.  Schielc 
V.  Thede,  398. 

Notice  of  receiver's  final  report  Where  a  notice  of  hearing  on 
a  receiver's  final  report  is  signed  by  no  one  and  addressed  to 
no  one,  and  the  order  fixing  the  time  of  hearing  of  the  report 
and  for  service  of  the  notice  is  not  entered  of  record  until 
after  the  service  is  made,  there  is  an  entire  lack  of,  notice,  and 
the  court  is  without  jurisdiction  to  enter  an  order  of  discharge 
based  thereon.    Williams  v.  Loan  Co.,  22. 

Presumption.  Where  the  certificate  to  a  judgment  record  of 
another  State  shows  that  the  judgment  was  rendered  by  a 
court  of  record  with  a  clerk  and  seal,  it  will  be  presumed  that 
the  court  had  jurisdiction  of  the  parties  and  the  subject  matter, 
until  the  contrary  is  shown.    Woodworth  v.  McKee,  714. 

Specific  performance.  The  courts  of  this  State  have  jurisdiction 
to  decree  specific  performance  of  a  contract  for  the  sale  of 
land  situated  in  another  State,  where  the  parties  to  the  action 
are  residents  of  Iowa.    Rea  v.  Ferguson,  704. 

Verification  of  information.  It  is  presumed  that  a  mayor  before 
whom  an  information  was  verified,  was  within  his  jurisdiction 
when  the  oath  was  administered.  Town  of  Lovilia  v.  Cobb, 
567. 

Void  judgment:  Injunction.  Where  a  justice  erroneously 
transfers  a  cause  to  the  district  court,  and  after  the  lapse  of 
fourteen  days  assumes  to  further  proceed  with  the  case  without 
the  service  of  legal  notice,  a  judgment  subsequently  entered 
by  him  is  void  for  want  of  jurisdiction,  and  its  enforcement 
may  be  enjoined  without  a  showing  of  merits.  Schiele  v. 
Thede,  398. 

JURORS. 

Challenge  to  jurors.  The  appellate  court  will  not  presume 
prejudice  from  the  ruling  of  the  trial  court  in  excusing  a  juror 
because  wrongly  named;  nor  Will  prejudice  arise  from  a  re- 
fusal to  excuse  another  from  the  same  panel  for  the  same  rea- 
son, where  the  objection  was  not  made  until  after  the  exercise 
of  a  peremptory  challenge.    State  v.  Pray,  249. 

Swearing  of  the  jury  in  a  criminal  case  before  the  defendant 
had  exhausted  his  peremptory  challenges,  was  not  reversible 
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error,    where    he    made    no    objection    nor    accepted    thereto. 
State  V.  Icenbice,  16. 

.  A  defendant  held  to  answer  before  the  return  of  an  indictment 
who  fails  to  appear  and  challenge  the  grand  jury,  although  at 
an  adjourned  term,  waives  any  objection  to  the  selection  and 
drawing  of  the  jury.     State  v.  McPherson,  77. 

Influencing  juror.  The  court  has  power  under  Code,  section 
4461,  to  punish  for  contempt  an  attempt  to  influence  a  juror  of 
the  general  panel,  made  prior  to  the  time  he  was  sworn  to  try 
the  particular  case.    Marvin  v.  District  Court,  355. 

Misconduct  of  juror.  Proof  that  jurymen,  while  deliberating 
upon  the  case,  stated  their  personal  knowledge  of  facts  relevant 
to  the  issues,  and  that  outsiders  discussed  the  case  in  the 
presence  of  member^  of  the  jury  in  such  a  manner  as  to 
create  prejudice,  will  authorize  a  new  trial.  Hydinger  v.  Rail- 
way Co.,  222. 

.  Waiver  of  objection  to  juror.  An  objection  to  a  juror  because  of 
his  relation  to  the  prosecuting  witness  in  a  criminal  action, 
which  becomes  known  to  defendant's  counsel  during  the  trial, 
is  waived  by  failure  to  call  attention  to  the  fact  prior  to  the 
verdict.     State  v.  Pray,  249. 

■ 

JUSTICES  OF  THE  PEACE. 

Change  of  venue:  Waiver  of  error.  It  is  error  for  a  justice  to 
grant  a  change  of  venue  after  the  determination  of  a  motion 
to  strike  from  the  answer  and  to  make  it  more  specific,  as  the 
same  constitutes  a  commencement  of  the  trial  within  the 
meaning  of  Code,  section  4502;  and  the  error  is  not  waived  by 
proceeding  to  trial.  Columbus  Junction  Tel.  Co.  v.  Over- 
holt,  579. 

Information:  Filing.  It.  is  not  necessary  that  an  information 
be  marked  "  filed "  by  a  magistrate,  where  it  was  sworn  to 
before  him  and  left  with  him  and  treated  as  an  information  in 
the  trial  of  the  case.    Town  of  Lovilia  v.  Cobb,  557. 

Jurisdiction.  After  a  justice  of  the  peace  has  made  an  order 
finally  disposing  of  a  case  pending  before  him  he  loses  jurisdic- 
tion, and  the  parties  are  not  required  to  take  notice  of  further 
orders  entered  by  him  without,  the  service  of  a  new  notice  as 
provided  by  law  restoring  his  jurisdiction.  Schiele  v. 
Thede,  398. 

Void  judgnnent:  Injunction.  Where  a  justice  erroneously 
transfers  a  cause  to  the  district  court,  and  after  the  lapse  of 
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fourteen  days  assumes  to  further  proceed  with  the  case  without 
the  service  of  legal  notice,  a  judgment  subsequently  entered 
by  him  is  void  for  want  of  jurisdiction,  and  its  enforcement 
may  be  enjoined  without  a  showing  of  merits.    Idem. 

LACHES. 

Adverse  possession:  EstoppeL  Where  one  under  a  quitclaim 
deed  irom  the  supposed  owners  of  the  swamp  land  title,  has 
in  good  faith  entered  upon  the  same,  improved  and  occupied  it 
for  a  period  of  ten  years,  a  railway  company  in  fact  owning 
the  same  but  having  neglected  for  more  than  ten  years  to  pro- 
cure a  patent  or  assert  its  rights  knowing  of  the  adverse  claim 
and  occupancy,  is  estopped  by  its  laches  from  thereafter  claim- 
ing the  land.,    Iowa  Railroad  Land  Co.  v.  Fehring,  1. 

Equity  requires  of  a  purchaser  of  land  the  utmost  good  faith  on 
his  part  in  attempting  to  carry  out  the  contract,  before  specific 
performance  will  be  decreed  at  his  suit,  and  if  his  delay  ren- 
ders performance  inequitable  or  unjust  to  the  seller  it  i^ill  be 
denied.  Evidence  held  to  show  such  delay  and  inaction  on  the 
part  of  the  purchaser  as  to  justify  a  refusal  of  specific  per- 
formance.    Findley  v.  Koch,  131. 

Unreasonable  delay  in  insisting  on  performance,  and  negligence 
in  carrying  out  the  contract,  will  defeat  specific  performance, 
although  time  is  not  specifically  made  the  essence  of  the  con- 
tract.   Idem. 

A  purchaser  of  land  wh6  is  not  entitled  to  specific  performance 
of  the  contract  because  of  his  lack  of  diligence  in  asserting  his 
rights  thereunder,  is  not  entitled  to  damages  for  the  vendor's 
refusal  to  convey,  after  the  lapse  of  a  reasonable  time.    Idem, 

Municipal  assessments:  Benefits.  Where  a  municipal  assess- 
ment for  grading  a  street  is  wholly  void,  the  property  owner  is 
not  liable  for  benefits  conferred;  nor  will  delay  in  suing  to 
quiet  title  against  the  assessment  constitute  a  defense  to  that 
action.     Carter  v.  Cemansky,  506. 

LANDLORD  AND  TENANT. 

Pleadings:  Amendment:  Discretion  of  court  In  an  action  to 
restrain  the  removal  of  fixtures  by  a  tenant,  it  was  not  an  abuse 
of  discretion  to  strike  from  defendant's  amended  answer  alle- 
gations alleging  a  new  cause  of  action  for  conversion  of  the 
fixtures,  by  way  of  a  counterclaim,  so  far  as  the  same  asked 
for  affirmative  relief,  and  permitting  it  to  stand  as  to  the  de- 
fensive matter.     Daly  v.    Simonson,  716. 
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Reformation  of  instruments.  Where  a  lessor,  in  preparing  a 
lease,  takes  advantage  of  his  tenant's  ignorance  and  confidence 
in  him,  and  omits  a  provision  authorizing  the  tenant  to  remove 
improvements  placed  on  the  premises  by  him,  equity  will  re- 
form the  instrument.    Daly  v.  Simonson,  716. 

Right  of  tenant  to  improvements.  Where  improvements  were 
placed  on  land  by  a  tenant  under  a  lease  authorizing  him  to 
remove  the  same,  the  tenant  did  not  lose  his  right  thereto  by 
taking  a  lease  from  a  subsequent  purchaser  while  in  possession, 
which  failed  to  reserve  the  same.    Daly  v.  Simonson,  716. 

LARCENY. 

Misapplication  of  funds:  Criminal  liability  of  officer.  An  of- 
ficer of  a  corporation  transacting  a  lawful  business  is  not  guilty 
of  larceny  under  Code,  section  4842,  for  the  act  of  his  subordi- 
nates in  making  a  Aiisapplication  of  funds  paid  to  the  corpora- 
tion by  a  customer,  where  the  same  is  not  done  with  his 
knowledge  or  under  his  direction,  and  from  which  he  receives 
no  personal  benefit.    State  v.  Carmean,  291. 

LAWS.    See  Statutes. 

I^KASES. 

Mines  and  mining:  Coal  lease:  Duty  of  lessee.  Where  a 
lessee  contracts  to  operate  a  coal  mine  in  a  workman-like  man- 
ner and  to  pay  the  lessor  a  royalty  on  the  coal  mined,  there  is 
an  implied  covenant  to  work  the  mine  with  reasonable  dili- 
gence.   Price  V.  Black,  304. 

Forfeiture:  Abandonment:  Evidence.  In  an  action  to  declare 
a  forfeiture  of  a  coal  mining  lease  on  the  ground  of  abandon- 
ment, the  .evidence  is  reviewed  and  held  to  sustain  the  finding 
of  the  trial  court  that  the  failure  to  continuously  operate  the 
mine,  under  the  circumstances  shown,  was  insufficient  to 
authorize  a  forfeiture.    Idem. 

Right  of  tenant  to  improvements.  Where  improvements  were 
placed  on  land  by  a  tenant  under  a  lease  authorizing  him  to 
remove  the  same,  the  tenant  did  not  lose  his  right  thereto  by 
taking  a  lease  from  a  subsequent  purchaser  while  in  possession, 
which  failed  to  reserve  the  same.    Daly  v.  Simonson,  716. 

LEGISLATIVE  ACTS.    See  Statutes. 

LIBEL. 

Notice  of  delinquent  taxes.  A  notice  to  a  taxpayer  pursuant  to 
Code,   sections   1374  and  1385,   relative  to  the  assessment   of 
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omitted  property,  is  not  libelous  in  the  absence  of  any  charge 
of  fraud  on  the  part  of  the  taxpayer  withholding  the  same. 
O'Connell  v.  Shontz,  709. 

LICENSE. 

Railroads:  Trespassers.  Where  the  employes  of  a  packing 
house  company  have  for  years,  with  the  knowledge  of  the  rail- 
way company,  been  accustomed  to  cross  its  switch  tracks  in 
passing  from  one  building  to  another  about  their  work,  and 
the  railway  company  has  offered  no  objection  or  obstruction 
to  such  use,  it  will  be  held  to  have  consented  thereto,  and  one 
of  such  employes  killed  while  so  crossing  its  tracks  was  not  a 

trespasser  but  a  licensee.    Booth  v.  Railway  Co.,  8. 

« 

LIENS. 

Corporate  stock:  Notice.  A  corporation  may  create  a  lien  on 
the  stock  of  any  holder  thereof,  to  secure  the  amount  of  his 
liability  to  the  corporation,  by  a  provision  to  that  effect  in  its 
articles  of  incorporation;  and  the  lien  so  created  will  be  valid 
as'  against  third  persons,  though  without  actual  notice  thereof. 
Dempster  Manufacturing  Co.  v.  Downs,  80. 

Lien  for  damages.  Where  plaintiff  and  his  grantor  exchanged 
lands,  and  there  was  a  breach  of  warranty  as  to  the  crops 
under  the  covenants  in  the  grantor's  deed,  plaintiff  was  entitled 
to  a  lien  for  his  damages  on  the  land  conveyed  to  the  grantor. 
Newburn  v.  Lucas,  85. 

Mechanic's  liens:  Essentials:  Furnishing  material.  For  a  ma- 
terialman to  avail  himself  of  the  subcontractor's  lien,  he  mtl^t 
have  actually  furnished  the  material  for  the  particular  building 
upon  which  the  lien  js  claimed,  independent  of  representations 
of  the  contractor;  but  it  is  not  essential  that  the  materials  fur- 
nished were  actually  used  in  the  building.  Hobson  Bros.  v. 
Townsend,  453. 

Vendor's  lien.  A  grantor  claiming  that  his  conveyance  was  vol- 
untary and  without  any  agreement  with  the  grantee,  cannot 
have  a  vendor's  lien  for  the  price.    Ostenson  v.  Severson,  197. 

LIMITATION  OF  ACTIONS. 

Amendment  of  statute.  The  legislature  may  amend  an  existing 
statute  so  as  to  lengthen  or  shorten  the  time  within  which  a 
cause  of  action  on  a  judgment  will  be  barred,  without  violating 
the  constitutional  prohibition  against  the  impairment  of  con- 
tracts, if  a  reasonable  time  is  given  for  the  commencement  of 
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action  before   the  bar  becomes   effectual.    Wooster  v.   Bate- 
man,  552. 

When  statnte  commences  to  run.  Where  a  railway  company  has 
perfected  its  title  to  land  under  a  grant  and  nothing  remains 
but  to  receive  a  certificate  from  the  government,  the  statute  of 
limitations  will  commence  to  run  in  favor  of  one  claiming  an 
adverse  interest  at  the  date  such  title  was  perfected,  but  in  the 
absence  of  evidence  to  the  contrary,  the  company  will  be  pre- 
sumed to.  have  acquired  title  on  the  date  of  the  certificate,  and 
the  statute  will  run  from  that  time.  Iowa  Railroad  Land  Co.  v. 
Fehring,  1. 

Bankruptcy.  The  amendment  of  1903,  by  which  the  four  months' 
clause  of  the  bankruptcy  act  is  made  to  count  from  the  date 
of  the  recording  of  the  instrument  rather  than  its  execution 
and  delivery,  is  not  retroactive,  nor  does  it  affect  previous 
constructions  of  the  statute,  but  limits  the  time  within  which 
proceedings  may  be  instituted.     Murphy  v.  Murphy,  57. 

Under  the  bankruptcy  law  of  1898,  it  is  the  transfer  of  the  prop- 
erty which  is  made  an  act  of  bankruptcy  and  not  the  recording 
of  the  instrument;  and  the  four  months  within  which  a  prefer- 
ence may  be  avoided  by  the  trustee  commences  to  run  at  the* 
time  the  transfer  was  made.    Idem. 

Coonmencement  of  actions:  Reasonable  time.  In  determining 
whether  the  time  allowed  by  a  statute  shortening  the  period 
of  limitation  for  the  commencement  of  action  to  enforce  a 
right  is  reasonable,  the  time  intervening  between  the  passage 
of  an  amendment  and  the  date  it  takes  effect  should  be  con- 
sidered. In  the  instant  case  fifteen  months  so  allowed  in 
which  actions  might  be  brought  on  judgments  otherwise 
barred  by  the  amendment,  is  held  reasonable.  Wooster  v. 
Bateman,  552. 

Husband  and  wife.  The  statute  of  limitations  will  run  against 
a  debt  due  from  a  husband  to  his  wife  the  same  as  in  other 
cases.     In  re  Estate  of  Deaner,  701. 

Infants.  The  statute  of  limitations  will  not  run  against  an  in- 
fant, except  for  a'  forfeiture  or  penalty,  until  one  year  after 
majority.     Rice  v.  Bolton,  654. 

Judgments.  By  Code,  sections  3439  and  3447,  the  time  during 
which  an  action  may  be  maintained  on  a  judgment  rendered  in 
a  court  of  record,  is  limited  to  the  five  years  intervening  be- 
tween the  expiration  of  fifteen  years  from  its  rendition  and 
the  twenty  years  therefrom  when  the  same  is  barred.  Wooster 
v.  Bateman,  552. 
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Pleading.  Limitation  is  an  affirmative  defense  and  must  be 
pleaded  by  allegation  of  facts  constituting  the  same,  otherwise 
it  is  waived.    Borghart  v.  Cedar  Rapids,  313. 

Sewerage  indebtedness.  An  action  against  a  city  on  an  implied 
contract  to  pay  the  cost  of  sewerage  must  be  brought  within 
five  years  from  the  date  at  which  the  cause  of  action  accrued, 
in  the  absence  of  such  facts  as  operate  to  toll  the  statute. 
Citizens'  Bank  of  Des  Moines  v.  City  of  Spencer,  101. 

.  The  agreement  of  a  city  to  pay  the  costs  of  sewerage  from  its 
own  funds,  where  such  action  would  raise  the  city's  indebted- 
ness beyond  the  constitutional  limit,  is  invalid.    Idem. 

Taxation:  Omitted  property:  Notice  of  assessment.  Notice  to 
a  taxpayer  of  the  proposed  assessment  of  omitted  property 
must  be  given  within  five  years  from  the  date  at  which  the 
same  should  have  been  assessed,  or  the  same  will  be  barred 
by  the  statute.     Schoonover  v.  Petcina,  261. 

Taxation.  The  co.unty  treasurer  need  not  list  omitted  property 
for  taxation  on  the  day  specified  in  the  notice  to  the  taxpayer 
to  appear  and  show  cause  why  the  same  should  not  be  listed 
and  taxed,  but  may  do  so  within  a  reasonable  time  there- 
after.    Snakenberg  v.  Stein,  650. 

MARKET  VALUE. 

Evidence.  In  "an  action  to  recover  the  market  value  of  cattle 
sold  for  breeding  purposes  which  were  tendered  under  the 
contract  and  re/used,  the  defendant  should  be  permitted  to 
show  the  price  at  which  plaintiff  sold  the  same  within  a  short 
time  of  the  tender,  as  bearing  on  the  question  of  their  market 
value.     Redhead  Bros.  v.  Cattle  Co.,  410. 

Where  the  vendor  of  cattle  for  breeding  purposes,  after  tender 
and  refusal,  elects  to  retain  the  same  and  claims  as  damages 
the  difference  between  the  contract  price  and  the  market  value 
at  the  time  and  place  of  delivery  named  in  the  contract,  the 
value  of  the  cattle  for  beef  was  not  the  proper  measure  of 
damages,  although  their  delivery  was  fixed  at  a  time  when 
there  was  little  sale  for  breeding  purposes,  but  the  jury 
should  have  been  permitted  to  consider  the  fact  that  the  sea- 
son would  soon  reopen  and  to  look  to  sales  of  similar  property 
within  a  reasonable  time  of  the  delivery  together  with  the 
cost  of  keeping  the  animals,  in  determining  their  market  value. 
Idem, 
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MASTER  AND  SERVANT. 

Assumption  of  risk.  Where  the  unsafety  of  the  place  to  work 
provided  by  the  master  can  be  discovered  through  a  casual 
inspection  by  the  servant,  he  is  presumed  to  have  a  knowledge 
thereof  and  assumes  the  risk  incident  thereto.  Under-  the  evi- 
dence, it  is  held  that  a  mine  employe  assumed  the  risk  arising 
from  an  unballasted  track.     Flockhart  v.  Coal  Co.,  576. 

A  servant  does  not  assume  the  risk  arising  from  the  negligence 
of  the  master  in  employing  an  incompetent  fellow  workman. 
Scott  V.  Telephone  Co.,  524. 

A  workman,  under  the  direction  of  the  owner  of  a  building,  en- 
gaged in  lowering  the  same  onto  supports  constructed  by 
others,  does^  not  assume  the  risk  incident  to  the  defective  con- 
dition of  the  supports  of*  which  thp  owner  should  have  known. 
Nugent  v.  Packing  Co.,  517. 

Employment  of  help:  Authority  of  agent.  Where  the  authority 
of  the  manager  of  a  grain  business  to  employ  help  is  not  ex- 
pressly limited  and  there  is  a  proven  custom  to  employ  so- 
licitors for  a  year  or  longer,  it  will  be  presumed  in  the  absence 
of  a  contrary  showing  that  the  authority  was  conferred  in  con- 
formity with  the  custom;  and  an  employe  given  a  contract  for 
a  year  will  be  protected  when  entered  into  in  good  faith  and 
with  reasonable  prudence.     Roupke  v.  Grain  Co.,  632. 

Evidence:  Agent's  declarations.  In  a  personal  injury  action, 
the  statements  of  an  agent  of  the  defendant  relating  to  the 
accident,  not  made  while  engaged  in  the  performance  of  some 
duty  pertaining  to  the  matter  to  which  the  statements  •  relate, 
and  which  involve  a  conclusion  that  the  plaintiff  was  not  guilty 
of  negligence,  were  inadmissible  in  proving  plaintiff's  case  and 
are  held  prejudicial,  although  under  the  record  the  same  were 
competent  on  rebuttal.    Ahlquist  v.  Iron  Works,  67. 

Inconsistent  claims  of  servants.  The  statement  of  a  servant 
made  out  of  court  should  be  wholly  inconsistent  with  his  claim 
for  compensation  for  the  balance  *of  his  term  after  a  claihied 
wrongful  discharge,  to  require  an  instruction  on  the  question 
of  his  having  voluntarily  left  the  employment.  Roupke  v. 
Grain  Co.,  632. 

Instructions:  Negligence.  Where  an  employer  was  liable  for 
an  injury  to  a  workman  resulting  from  failure  to  provide  a 
proper  support  onto  which  plaintiff  was  lowering  a  building, 
reference  in  the  court's  instructions  to  a  failure  to  provide  a 
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safe    place   to   work,   which    was   explanatory   of   defendant's 
duty,  was  not  misleading.    Nugent  v.  Packing  Co.,  517. 

In  an  action  for  injuries  to  an  employ^  working  at  a  machine 
as  helper,  a  charge  that  if  the  employer  failed  to  use  ordinary 
care  in  keeping  the  machine  in  repair,  but  at  the  time  of  the 
accident  it  was  in  a  defective  condition  and  the  defect  was 
known  or  on  the  exercise  of  ordinary  care  would  have  been 
known  to  the  employer,  then  on  so  finding  the  employer  was 
guilty  of  negligence,  and  unless  they  so  found  the  verdict  must 
be  for  the  defendant,  was  not  erroneous  as  assuming  that  the 
machine  was  in  a  defective  condition.     Fries  v.  Axle  Co.,  138. 

Negligence:  Incompetency  of  fellow  servant:  Liability  of,  mas- 
ter. An  employer  in  dealing  with  highly  charged  electric 
wires,  is' held  to  great  care  in  protecting  his  aervants  from  in- 
jury therefrom,  and  is  not  excused  from  responsibility  for  the 
death  of  a  servant  caused  by  the  negligence  of  an  inexperienced 
fellow  servant  to  whom  he  had  intrusted  the  work  of  repair- 
ing a  defective  live  wire,  by  the  mere  fact  that  he  did  not  know 
of  such  servant's  incompetency.    Scott  v.  Telephone  Co.,  524. 

Negligence  of  master:  Evidence.  Where  plaintiif,  engaged  in 
repairing  in  part  defendant's  building,  was  injured  in  following 
the  negligent  instruction  of  defendant's  superintendent  to 
lower  the  same  onto  a  defective  brick  pier  constructed  by 
other  workmen,  the  defendant  was  liable  for  the  injury  in  the 
absence'  of  contributory  negligence  or  assumption  of  risk. 
Evidence  held  to  show  negligence  on  the  part  of  the  superin- 
tendent in  directing  the  work.    Nugent  v.  Packing  Co.,  517. 

Contributory  negligence.  A  carpenter  is  not  presumed  to  .have 
a  knowledge  of  the  sufficiency  of  a  brick  pier  to  support  a 
building  onto  which  he  is  lowering  the  same,  and  is  not  g^uilty 
of  contributory  negligence  in  performing  the  work  under  the 
direction  of  the  superintendent  of  the  owner  of  the  building, 
who  assumes  to  know  and  asserts  its  sufficiency.    Idem.     > 

MECHANICS*  LIEN. 

Essentials:  Furnishing  material  For  a  materialman  to  avail 
himself  of  the  subcontractor's  lien,  he  must  have  actually  fur- 
nished the  material  for  the  particular  building  upon  which  the 
lien  is  claimed,  independent  of  representations  of  the  con- 
tractor; but  it  is  not  essential  that  the  materials  furnished  were 
actually  used  in  the  building.    Hobson  Bros.  v.  Townscnd,  453. 
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MINES  AND  MINING. 
Coal  lease.  Duty  of  lessee.  Where  a  lessee  contracts  to  oper- 
ate a  coal  mine  in  a  workman-like  manner  and  to  pay  the 
lessor  a  royalty  on  the  coal  mined,  there  is  an  implied  cov- 
enant to  work  the  mine  with  reasonable  diligence.  Price  v. 
Black,  304. 

Forfeiture:  Abandonment:  Evidence.  In  an  action  to  declare 
a  forfeiture  of  a  coal  mining  lease  on  the  ground  of  abandon- 
ment, the  evidence  is  reviewed  and  held  to  sustain  the  finding 
of  the  trial  court  that  the  failure  to  continuously  operate  the 
mine,  under  the  circumstances  shown,  was  insufficient  to  au- 
thorize a  forfeiture.    Idem, 

MINORS. 

Divorce;  Support  of  child.  A  husband  is  obligated  to  provide 
for  his  child  given  into  the  custody  of  his  divorced  wife,  but 
no  cause  of  action  therefor  arises  until  he  has  refused  to 
respond  to  a  just  claim  on  him  for  the  child's  maintenance. 
Foote  V.  De  Poy,  366. 

Infant  claimants:  Equitable  relief.  The  mere  fact  of  infancy 
will  not  authorize  a  court  of  equity  to  set  aside  an  order  dis- 
charging an  administrator,  to  permit  the  filiug  of  a  claim 
against  the  estate  which  is  barred  by  the  statute.  Boyle  v. 
Boyle,  167. 

Limitation  of  actions.  The  statute  of  limitations  will  not  run 
ligainst  an  infant,  except  for  a  forfeiture  or  penalty,  until  one 
year  after  majority.    Rice  v.  Bolton,  654. 

MISCONDUCT. 

Argument.  Where  misconduct  in  argument  is  not  so  flagrant 
that  it  could  not  have  been  prevented  or  its  resulting  prejudice 
removed  by  an  instruction,  the  cause  will  not  be  reversed  on 
appeal  on  account  thereof,  no  objection  thereto  having  been 
raised  in  the  trial  court.     Gregory  v.  Railway  Co.,  230. 

Misconduct  of  juror.  Proof  that  jurymen,  while  deliberating 
upon  the  case,  stated  their  personal  knowledge  of  facts  rele- 
vant to  the  issues,  and  that  outsiders  discussed  the  case  in  the 
presence  of  members  of  the  jury  in  such  a  manner  as  to  create 
prejudice,  will  authorize  a  new  trial.  Hydinger  v.  Railway 
Co.,  222. 

MORTGAGES. 

Bankruptcy:  Rights  of  creditors.  The  provision  of  the  bank- 
ruptcy act  that  "  claims,  which  for  want  of  record  or  other 
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reasons  would  not  h^ve  been  valid  liens  against  creditors  of  the 
bankrupt,  shall  not  be  liens  against  his  estate,"  refers  to  the 
validity  of  liens  under  the  State  law;  and  a  creditor  existing 
when  a  mortgage  is  executed  must  have  acquired  a  lien  on  the 
mortgaged  property,  by  attachment  or  otherwise,  prior  to 
notice  of  the  mortgage  to  entitle  him  to  question  its  validity; 
*but  a  subsequent  creditor  may  attack  it  on  the  ground  that  he 
was  fraudulently  induced  to  extend  credit.  Murphy  v.  Mur- 
phy,  57. 

Building  and  loan  mortgages:  Foreclosure:  Computation:  Judg- 
ment In  construing  Code,  section  1898,  relative  to  the  fore- 
closure of  a  building  and  loan  association  mortgage,  it  is  held 
that  in  computing  the  sum  for  which  judgment  should  be  en- 
tered, the  borrower  should  be  charged  with  the  net  amount  of 
the  loan  received  by  him,  together  with  twelve  per  cent,  in- 
terest per  annum  thereon,  and  he  should  be  credited  with  the 
full  amount  paid  by  him  as  dues,  fees,  fines,  premiums,  and  in- 
terest, and  judgment  should  be  rendered  for  the  diflFerence,  if 
any;  but  if  the  payments  exceed  the  net  amount  of  the  loan  and 

,  interest  then  the  association  is  not  entitled  to  judgment.  Wea- 
ver, J.,  dissenting.  Iowa  Deposit  &  Loan  Co.  v.  .Matthews, 
743. 

Chattel  mortgages:  Description  of  property.  A  description  in 
a  chattel  mortgage  as  "one  bay  horse  twelve  years  old  named 
Mike,  one  bay  mare,  white  strip  in  forehead,  named  Mollie, 
twelve  years  old,"  the  mortgage  also  stating  from  whom  pur- 
chased, the  residence  of  the  mortgagors  and  that  the  prop- 
erty was  in  their  possession  there  to  remain  until  default  in 
payment  or  an  attempted  sale,  was  sufficiently  definite  to  au- 
thorize its  admission  in  evidence.  Colean  Implement  Co.  v. 
Strong,  598. 

Defective  title:  Notice  to  mortgagee.  Neither  the  fact  that  a 
mortgagor's  title  was  based  on  a  deed  from  her  husband  ex- 
pressing a  consideration  of  "  love  and  affection  "  nor  that  a 
judgment  was  entered  against  the  husband  shortly  after  the 
conveyance,  amounted  to  notice  to  the  mortgagee  of  a  defective 
title.    Glassburn  v.  Wireman,  478.  , 

Redemption  from  mortgage  foreclosure:    Equity:    Accounting. 

A  mortgagor  whose  property  has  been  sold  on  foreclosure  or 
his  assignee  may  maintain  an  equitable  action  to  redeem  if 
brought  prior  to  the  expiration  of  the  statutory  period  of  re- 
demption, and  where  possession  has  been  taken  by  the  holder 
of  the  certificate  of  sale  without  assent  he  may  have  an  ac- 


INDEX.  863 

MoBTGAGBS    Continued  to  Municipal  Cokporations 

counting  of  the  rents  and  profits  and  of  any  portion  of  the 
property  converted  by  the  certificate  holder  to  his  own  use, 
for  the  purpose  of  ascertaining  the  amount  required  to  make 
redemption.    Dolan  v.  Blast  Furnace  Co.,  254. 

Recovery  of  rents  and  profits  by  junior  mortgagee.  A  junior 
mortgagee  or  his  assignee,  whose  rights  have  not  been  fore- 
closed, may  redeem  from  the  foreclosure  of  a  prior  mortgage 
and  recover  the  rents  and  profits  less  permanent  improve- 
ments if  any,  but  such  rents  must  be  determined  and  recovered 
in  the  action  for  redemption  and  not  by  a  separate  suit,  unless 
a  sufficient  excuse  for  th^  failure  be  shown.  Meredith  v. 
Lochrie,  596. 

MOTIONS.    See   Pleadings  —  Practice. 

MULCT  TAX, 

Compensation  of  county  treasurer.  That  portion  of  the  regular 
annual  mulct  tax  which  a  county  is  .required  by  law  to  pay  to  a 
city,  is  not  subject  to  the  county  treasurer's  charge  of  three- 
fourths  of  one  per  cent,  for  collection,  as  provided  in  Code,  sec- 
tion 490,  but  any  additional  tax  imposed  by  the  city  for  its  bene- 
fit and  collected  by  the  treasurer  should  pay  this  commission. 
City  of  Waverly  v.  Bremer  County,  98. 

Liability  of  sureties.  The  sureties  on  a  saloon  keeper's  bond 
are  liable  for  the  payment  of  the  mulct  tax.  O'Brien  County 
V.  Mahon,  539. 

A  county  may  recover  from  the  sureties  on  a  liquor  dealer's 
bond  without  first  exhausting  the  property  of  the  principal. 
Idem. 

Recovery  of  mulct  tax.  The  county  may  recover  the  entire  mulct 
tax,  though  one-half  is  to  go  to  the  municipality.    Idem. 

MUNICIPAL  CX)RPORATIONS.  See  Sidewalks  —  Streets. 
CITIES  AND  TOWNS. 

Contagious  disease:  Emplo3mient  of  physician.  A  board  of 
health  of  a  special  charter  city  may,  in  an  emergency,  legally 
contract  with  a  member  of  the  city  council  and  also  the  health 
officer  of  the  city  to  attend  persons  who  are  a  county  charge 
afflicted  with  a  contagious  disease.  Dewitt  v.  Mills  County, 
169. 

EstoppeL  The  pa3rment  of  an  installment  of  a  void  assessment 
by  one  under  whom  plaintiflF  claims  title,  will  not  estop  him 
from  contesting  the  validity  of  the  tax;  nor  will  the  fact  that 
plaintiffs    remote    grantor   took   title   "  subject   to    all    incum- 
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brances  of  record  "  operate  as  an  estoppel  against  him.    Car- 
ter V.  Cemansky,  506. 

Limitation  of  action.    An  action  against  a  city  on  an  implied 

contract  to  pay  the  cost  of  sewerage  must  be  brought  within 

five  years  from  the  date  at  which  the  cause  of  action  accrued, 

in  the  absence  of  such  facts  as  operate  to  toll  the  statute. 

•  Citizens'  Bank  of  Des  Moines  v.  City  of  Spencer,  101. 

Limitation  of  indebtedness.  The  agreement  of  a  city  to  pay 
the  costs  of  sewerage  from  its  own  funds,  where  such  action 
would  raise  the  city's  indebtedness  beyond  the  constitutional 
limit,  is  invalid.    Idem, 

Municipal  Improvement  Contracts.  The  provisions  of  a  paving 
contract  requiring  the  contractor  to  pay  all  damage  arising 
from  the  work;  to  leave  all  permanent  streets,  walks  and 
alleys  in  as  good  condition  as  when  found;  to  indemnify  the 
city  against  claims  arising  from  injury  to  person  or  property 
on  account  of  the  work;  to  pay  all  injury  to  water,  gas  and 
sewer  pipes;  and  to  keep  the  pavement  in  repair  for  one  year, 
do  not  invalidate  the  contract.    Diver  v.  Savings  Bank,  691. 

The  provisions  of  a  paving  contract  limiting  the  contractor's 
right  in  the  employment  of  help  and  purchase  of  material  are 
invalid,  but  a  property  owner  who  made  no  objection  to  the 
same  until  after  the  work  was  done  and  the  benefit  accrued 
cannot  complain  thereof,  where  it  affirmatively  appears  that 
the  cost  of  the  work  was  not  thereby  increased.    Idem. 

After  a  municipal  improvement  has  been  made  and  accepted  by 
the  city,  a  taxpayer,  in  the  absence  of  actual  fraud,  cannot  re- 
sist payment  therefor  because  of  a  violation  of  Code,  section 
943,  prohibiting  a  member  of  the  council  from  being  interested 
in  any  contract  for  such  work.    Idem, 

Negligence.  A  city  is  liable  for  an  injury  resulting  from  the 
negligent  maintenance  of  a  private  cellarway  which  extends 
into  a  traveled  street,  whether  the  injury  results  from  an 
approach  from  the  street  or  the  abutting  property.  Earl  v. 
Cedar    Rapids,    361. 

Where  plaintiflP  contended  that  she  did  not  know  of  the  defect 
in  the  walk  until  after  the  accident,  her  belief  that  she  could 
safely  pass  over  the  same  was  immaterial.  Keim  v.  Fort 
Dodge,  27. 

Where  it  appeared  that  the  city  had  undertaken  to  light  its 
streets,  but  that  no  light  was  located  at  the  comer  where  the 
accident    occurred,    and    the    evidence    was    conflicting    as   to 
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whether  the  lights  were  burning  at  the  time  of  the  injury, 
it  was  competent  for  plaintiff  to  show  that  the  lamps  were 
burning  and  did  not  give  sufficient  light  at  the  place  of  accident 
to  disclose  the  defective  character  of  the  walk.    Id^m, 

In  an  action  for  injury  at  night  from  an  alleged  gutter  apron, 
evidence  that  the  apron  was  the  same  as  those  which  were  and 
for  a  long  time  prior  had  been  in  general  use  in  the  city, 
was  admissible  as  bearing  upon  plaintiff's  knowledge  of  the 
same,  it  appearing  that  she  had  been  a  resident  of  the  city 
for  several  years  and  had  used  the  walks  as  pedestrians  usually 
do.    Idem, 

Ordinances.  'A  city  has  power  under  Code,  section  680,  to  enact 
an  ordinance  prohibiting  the  keeping  of  a  place  of  business, 
resorted  to  for  the  purpose  of  drinking  intoxicating  liquor, 
open  on  Sunday.    Town  of  Lovilia  v.  Cobb,  557. 

Generally  the  authority  providing  for  an  exercise  of  a  power 
granted  to  a  city  by  the  legislature  should  be  by  ordinance 
rather  than  by  resolution,  but  where  the  council  is  required 
by  the  statute  or  a  general  ordinance  to  act  simply  by  a 
vote  or  otherwise,  a  resolution  is  sufficient.    Martin  v.  Oska- 

/    loosa,  680. 

Although  the  statutes  may  not  specifically  require  an  ordinance 
for  the  exercise  of  a  delegated  power,  yet  if  the  statute  is 
not  specific  as  to  the  method,  an  ordinance  may  be  necessary, 
and  when  enacted  must  be  pursued.    Idem. 

An  ordinance  prohibiting  the  keeping  of  a  place,  resorted  to 
for  the  purpose  of  drinking  liquors,  open  on  Sunday,  is  compre- 
hended in  a  title  "  an  ordinance  concerning  misdemeanors." 
Town  of  Lovilia  v.  Cobb,  557. 

Where  the  statute  requires  an  ordinance  for  the  exercise  of 
a  power  conferred  upon  a  city,  the  proceedings  of  the  city 
without  the  ordinance  are  void.     Martin  v.  Oskaloosa,  680. 

Recovery  of  public  funds.  A  citizen  and  taxpayer  cannot  main- 
tain a  suit  to  recover  funds  of  a  city  alleged  to  have  been 

misappropriated,  without  first  demanding  of  the  proper  officers 

♦ 

that  suit  be  brought,  or  a  showing  that  such  demand  would 
have  been  unavailing.     Reed  v.  Cunningham,  302. 

Sewerage.    One  dealing  with  a  municipal  corporation  is  bound 

to  take  notice  of  the  statutory  limitations  upon  its  power,  and 

the    unauthorized    act    of    a    city    council    in    contracting    for 

sewerage  will  not  estop  the  city  from  denying  liability  there- 

•for.  notwithstanding  the  implied  representations  of  authority 
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so  to  do;  nor  is  a  quantum  meruit  recovery  in  such  cases 
authorized.  Citizens'  Bank  of  Des  Moines  v.  City  of  Spencer, 
101. 

In  the  'absence  of  a  valid  ordinance  or  resolution  directing  the 
construction  of»  sewerage,  a  city  council  can  not  make  a 
valid  municipal  obligation  with  respect  thereto.    Idem. 

After  a  sewerage  assessment  has  been  declared  invalid  and  a 
legi$«Iative  act  intended  to  cure  the  assessment  has  been  passed, 
the  city  should  be  given  an  opportunity  to  make  a  reassess- 
ment before  suit  is  brought  against  it  on  an  implied  contract 
to  pay  for  the  sewerage.  The  Citizens*  Bank  of  Des  Moines 
v.  City  of  Spencer,  101. 

Of  special  assessments.  Where  the  published  notice  of  a  street 
improvement  does  not  correspond  with  the  ordinance  and 
resolution,  or  the  notice  for  proposals  for  bids  does  not  cover 
the  existing  situation,  an  assessment  of  abutting  property  for 
the  cost  is  void.     Gallaher  v.  Garland,  206. 

A  property  owner  who  has  no  knowledge  that  the  cost  of  grad- 
ing a  street  is  to  be  assessed  against  his  property  does  not 
waive  objection  thereto  by  failing  to  protest  as  the  work  goes 
on.     Idem. 

Where  an  assessment  is  void,  failure  to  object  to  the  proceeding 
before  the  city  council  will  not  preclude  a  suit  to  restrain 
collection  thereof.    Idem. 

Where  a  city  has  authority  only  to  gravel  a  street  at  the  expense 
of  abutting  property,  and  in  connection  therewith  incurs  and 
assesses  against  the  property  an  expense  for  grading,  which  is 
unnecessary  for  the  purpose  of  graveling  and  there  is  no 
way  of  separating  such  expense,  the  assessment  is  void 
in  to  to.     Idem. 

Where  an  ordinance  authorizing  an  assessment  of  abutting 
property  to  pay  street  improvements  is  wholly  void,  and  no 
valid  reassessment  thus  ordered  can  be  made,  a  subsequent 
ordinance  providing  a  legal  method  will  not  sustain  the  prior 
proceedings.     Martin  v.   (J)skaloosa,  680. 

Where  a  statute  conferring  upon  a  city  the  power  to  make 
special  assessments  for  improvement  purposes  points  out  the 
method  to  be  pursued,  the  adoption  of  an  ordinance  for  that 
purpose  is  not  necessary.  Under  this  rule  a  city  had  power 
to  assess  the  cost  of  street  improvements  to  abutting  property 
pursuant  to  statutory  provisions  substantially  as  contained 
in    chapter    seven,    title    five,    of   the    Code,    and    the    validity 
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of  the   ordinance    under   which   it   purported   to   act   was   im- 
material except  so  far  as  inconsistent  with  the  statute.    lekm. 

Where  a  municipal  assessment  is  void,  the  plaintiff  in  an  action 
to  quiet  title  against  a  tax  sale  thereunder  is  not  required, 
as  a  condition  precedent  to  his  right  of  action,  to  offer  to 
pay  that  part  of  the  tax  which  may  be  found  valid;  it  will  be 
sufficient  if  this  is  done  when  a  right  is  asserted  under  the 
certificate  of  sale.     Carter  v.  Cemansky,  506. 

A  propeity  owner  is  not  required  to  appear  before  the  city 
council  and  object  to  a  municipal  assessment  for  an  unauthor- 
ized improvement  in  order  that  he  may  contest  the  validity  of 
an  alleged  tax  based  thereon.    Idem. 

Where  a  municipal  assessmenfr  for  grading  a  street  is  wholly 
void,  the  property  owner  is  not  liable  for  benefits  conferred; 
nor  will  delay  in  suing  *to  quiet  title  against  the  assessment 

.   constitute  a  defense  to  that  action.    Idem. 

Where  a  city  had  authority  to  levy  a  special  assessment,  it  may 
make  a  reassessment  because  of  an  irregularity,  under  Code, 
section  836.     Martin  v.  Oskalopsa,  680* 

Special  charter  city  assessments.  The  repeal  of  a  statute  by 
implication  is  not  favored  in  law,  and  where  two  statutes 
covering  in  whole  or  in  part  the  same  subject  are  not  abso- 
lutely irreconcilable  and  a  purpose  of  repeal  is  not  clearly 
expressed  or  indicated,  effect  if  possible  will  be  given  to  both. 
Under  this  rule.  Code,  section  971,  relative  to  notices  in  case* 
of  special  assessments  is  not  repealed  and  section  823  substi- 
tuted therefor  by  chapter  29,  Acts  Twenty-eighth  General  As- 
sembly, but  the  former  is  applicable  to  cities  under  special 
charter,  and  the  latter  to  cities  organized  under  the  general 
law.     Diver  v.  Savings  Bank,  691. 

Sidewalks.  The  owqer  of  a  building  and  his  tenants  who  main- 
tain a  cellarway  from  a  traveled  street  to  the  basement,  which 
extends  into  the  street,  and  who  leave  the  trap  door  thereto 
open  without  railing  or  guard,  are  negligent;  and  the  liability 
of  the  city  for  an  injury  therefrom  is  a  question  of  fact  de- 
pendent upon  all  the  circumstances.  In  the  instant  cas6  all 
defendants  were  properly  found  to  be  negligent.  Earl  v. 
Cedar    Rapids,  361. 

Where  the  uncontradicted  testimony  of  a  pedestrian  was  that 
he  did  not  know  of  an  excavation  in  the  street  until  he  fell 
into  it,  he  was  not  guilty  of  contributory  negligence  in  im- 
prudently attempting  to  pass  over  it,  although  there  was  an- 
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Other  safe  and  convenient  way.     Bussell  v.  City  of  Fort  Dodge, 
308. 

Streets.  In  an  action  against  a  city  for  injuries  to  a  pedestrian 
caused  by  an  excavation  in  the  street,  the  evidence  as  to 
"^laintifTs  contributory  negligence  is  reviewed  and  held  to 
present  a  question  of  fact  for  the  jury,  whose  finding  will 
not  be  disturbed.    Idem, 

A  town  IS  liable  for  the- injury  to  a  horse,  though  running  at 
large,  caused  by  a  defective  street  negligently  permitted  to 
remain  out  of  repair.     Nocks  v.  Town  of  Whiting,  405. 

Where  a  railroad  embankment  obstructs  a  street  affording  access 
to  business  property  which  has  not  been  vacated,  the  owner 
is  entitled  to  damages  for  depreciation  in  the  value  of  his 
property  caused  thereby.     Harrington  v.   Railway  Co.,  388. 

Vacation  of  streets.  Under  Code,  section  751,  the  vacation  of 
a  street  by  a  city  does  not  revest  the  title  thereto  in  the  abut- 
ting owner,  but  it  remains  in  the  city  and  may  be  disposed 
of  for  other  purposes.    Idem. 

The  provisions  of  an  ordinance  intended  to  vacate  portions  of 
certain  streets  are  construed  and  held  sufficient  to  effect  that 
purpose,  although  providing  that  upon  abandonment  by  the 
company,  the  title  shall  revest  in  the  city.    Idem. 

Vacation  of  public  ground:  Damage  to  abutting  owner.  A  city 
has  power  to  vacate  public  grounds,  and  where  all  property 
owners  are  affected  alike  by  its  exercise,  though  in  different 
degrees,  there  is  no  remedy;  but  where  an  abutting  owner 
sustains  an  injury  peculiar  to  his  property  by  the  vacation 
of  public  grounds  used  as  an  ingress  and  egress  thereto  he 
is  entitled  to  damages.    Borghart  v.  Cedar  Rapids,  313 

COUNTIES. 

Construction  of  bridges:  Fraud:  Evidence.  Where  a  bridge 
contractor  materially  alters  the  plans  and  specifications  for 
the  construction  of  county  bridges  by  reducing  the  amount  of 
material  therein,  without  the  knowledge  or  consent  of  the 
county  or  its  agents  authorized  to  consent  to  the  change,  it 
amounts  to  a  fraud  for  which  the  county  may  recover.  Mod- 
ern Steel  Structural  Co.  v.  Van  Buren  County,  606. 

Contract  with  county:  Fraud.  A  contract  for  improvement  of 
a  highway  made  through  an  arrangement  with  and  for  the 
benefit  of  a  member  of  the  board  of  supervisors,  is  fraudulent 
and  void.    Nelson  v.  Harrison  County,  436. 
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Any  contract  entered  into  by  a  board  of  supervisors  to  furnish 
the  county  supplies^  materials,  or  labor,  which  is  with  or  for 
the  benefit  of  any  member  of  the  board,  is  void  to  the  extent 
of  such  member's  interest  therein.  Evidence  held  to  show 
the  contract  in  suit  void  as  to  the  interest  of  a  supervisor 
therein.    Idem, 

Contagious  disease:  Compensation  of  phjrsidan:  Liability  of 
county.  Under  section  2570,  Code  of  1897,  the  liability  of  a 
county  became  absolute  for  the  bill  of  a  physician  employed 
by  a  local  board  of  health  to  attend  a  person  afflicted  with 
contagious  disease,  as  the  same  was  allowed  by  the  board  of 
health,  where  it  appeared  that  the  patient  and  those  liable 
for  his  support  were  unable  to  pay.  Resner  v.  Carroll  County, 
423. 

A  board  of  supervisors  had  no  authority  under  Code  of  1897 
to  reduce  the  bill  of  a  physician  for  attending  a  smallpox 
patient,  where  the  same  had  been  audited  and  allowed  by 
the  board  of  health,  and  the  acceptance  of  a  portion  of  the 
sum  did  not  bar  a  claim  for  the  balance,  in  the  absence  of 
agreement.    Idem, 

EstoppeL  The  acceptance  of  a  county  bridge  in  ignorance  of 
the  fact  that  the  same  was  not  constructed  in  accordance  with 
the  contract,  will  not  estop  the  county  from  insisting  upon 
a  breach  of  the  contract  or  a  recovery  of  damages.  Modern 
Steel  Structural   Co.  v.  Van  Buren  County,  606. 

The  execution  and  delivery  to  a  bridge  contractor  of  a  written 
acceptance  of  the  work  by  individual  members  of  the  board 
of  supervisors,  made  at  an  informal  gathering  for  the  purpose 
of  examining  the  work  to  enable  them  to  act  intelligibly 
upon  the  matter  of  accepting  the  same,  was  not  an  act  of  the 
county;  and  it  was  not  estopped  thereby  from  relying  on  a 
breach  of  the  contract  in  the  construction  of  the  bridge. 
Idem. 

The  public  use  of  a  bridge  will  not  amount  to  an  acceptance 
thereof  and  estop  the  county  from  insisting  upon  a  breach  of 
the   contract   for  its   construction.    Idem. 

Partial  payments  by  a  county  auditor  on  a  contract  on  the 
order  of  a  single  member  of  the  board  of  supervisors  and 
without  knowledge  of  the  contractor's  default  in  construc- 
tion, will  not  estop  the  county  from  asserting  its  claim  for 
damages  based  on  the  contractor's  breach  of  the  contract. 
Idem. 

Where  a  county,  after  notfce  of  its  unsafe  condition,  in  under- 
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,  taking  to  repair  a  bridge  and  put  it  in  condition  for  public 
travel  fails  to  use  reasonable  care  in  the  work,  it  is  negligent; 
and  an  inspection  of  the  same  after  its  repair  by  agents  of  the 
county  who  report  it  safe  for  ordinary  travel,  will  not  relieve 
the  county  from  liability  for  the  consequences  of  such  neg- 
ligence.    Schlensig  v.  Monona  County,  625. 

No  act  of  an  engineer  appointed  by  the  county  to  supervise 
the  construction  of  bridges,  nor  of  an  individual  member 
of  the  board  of  supervisors  by  which  a  contractor  was  per- 
mitted to  erect  less  valuable  structure's  than  provided  by  the 
contract,  will  estop  the  county  from  claiming  damages  for 
the  default  as  against  the  contractor  or  any  one  claiming 
under  him.  Modern  Steel  Structural  Co.  v.  Van  Buren  County, 
606. 

A  county  cannot  be  estopped  by  the  acts  of  its  representative 
appointed  to  look  after  the  construction  of  bridges,  who, 
through  collusion  with  the  contractors,  perpetrates  a  fraud 
on  the  county  by  the  substitution  of  materials  inferior  to  that 
called  for  by  the  contract.     Idem. 

Mulct  tax:  Compensation  of  county  treasurer.  That  portion 
of  the  regular  annual  mulct  tax  which  a  county  is  required 
by  law  to  pay  to  a  city,  is  not  subject  to  the  county  treasurer's 
charge  of  three-fourths  of  one  per  cent,  for  collection,  as 
provided  in  Code,  section  490,  but  any  additional  tax  imposed 
by  the  city  for  its  benefit  and  collected  by  the  treasurer  should 
pay  this  commission.     City  of  Waverly  v.  Bremer  County,  98. 

Subcontractor's  claims:  Liability  of  county.  Where  a  county 
has  not  reserved  the  right  to  pay  the  claim  against  a  contractor 
employed  to  construct  bridges,  and  a  subcontractor  has  failed 
to  file  the  statement  of  his  demand  as  provided  by  Code, 
section  3102,  the  county  may  ri  htfnlly  pay  the  contractor 
according  to  the  terms  of  the  coiit.act,  without  inquiring  as  to 
materials  furnished  by  subcontractors.  Modern  Steel  Struc- 
tural Co.  v.  Van  Buren  County,  606. 

A  subcontractor  who  furnishes  material  for  the  construction  of 
county  bridges  under  an  agreement  with  the  principal  con- 
tractor alone,  is  charged  with  notice  of  the  terms  and  con- 
dictions  of  the  principal  contract,  and  his  rights  are  limited 
thereby;  and  where  the  county  has  lawfully  discharged  its 
obligation  to  the  contractor  prior  to  notice  of  the  subcon- 
tractor's claim,  or  where  the  contract  is  void  for  fraud,  the 
subcontractor  has  no  recourse  against  the  county.     Idem. 

Where   a  county  contracted   separately  for  'the  construction  of 
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two  bridges  and  was  sued  by  a  subcontractor  who  furnished 
material  for  both  under  a  single  agreement  with  the  con- 
tractor and  who  made  but  a  single  statement  for  the  materials 
furnished  and  was  seeking  to  enforce  its  entire  claim  against 
the  county  for  an  alleged  unpaid  balance  for  either  or  both 
bridges,  the  county  could  oflFset  its  entire  damages  for  a  breach 
of  both  contracts  in  determining  whether  there  was  any- 
thing in  its  hands  applicable  to  the  subcontractor's  demand. 
Idem. 

Surface  water:  Diversion.  A  county  in  the  improvement  of 
highways  ha^  no  right  to  collect  surface  water  either  from 
the  highway  or  from  adjoining  lands  and  turn  it  onto  the 
land  of  another  where  it  had  not  naturally  flown.  Schofield 
V.  Cooper,  334. 

Supervisors.  Under  the  statutes,  the  management  and  control 
of  county  property  is  entrusted  to  the  board  of  supervisors, 
and  unless  its  acts  are.  in  bad  faith  and  amount  to  a  fraud 
upon  the  county  the  courts  will  not  interfere.  Nelson  v. 
Harrison    County,   436. 

Swamp  lands:  Use  of  proceeds:  Statutes.  A  county  may 
use  the  proceeds  arising  from  the  sale  of  swamp  lands  granted 
to  it  b^  the  swamp  land  act  of  1850,  in  the  construction  of 
roads  through  the  swamp  land  district,  without  submitting 
the  question  to  a  vote  of  the  people,  notwithstanding  the 
subsequent  act  of  1858  which  is  held  to  require  such  submission 
in  case  roads  are  to  be  constructed  outside  the  swamp  land 
district.    Idem. 

Warrants:  Illegal  issue.  Warrants  issued  in  payment  of  ma- 
terial greatly  in  excess  of  the  county's  need,  and  at  exorbi- 
tant prices,  and  under  circumstances  indicating  collusion  and 
fraud,  should  be  cancelled  by  the  court  or  reduced  to  the 
proper  amount,  though  held  by  a  third  party.    Idem. 

A  contract  prohibited  by  statute  is  void,  and  where  county  war- 
rants in  whole  or  in  part  afe  issued  to  members  of  a  board  of 
supervisors  on  either  an  express*  or  implied  contract  to  furnish 
the  county  materials  or  labor,  the  same  should  be  cancelled 
or  reduced  by  the  court  to  the  lawful  amount,  though  in  the 
hands  of  a  third  party.    Idem. 

The  invalidity  of  a  contract  made  by  a  county  and  the  issu- 
ance of  a  warrant  thereunder,  cannot  be  determined  in  a 
suit  between  the  county  and  its  treasurer  to  restrain  the 
payment   of  the   warrant,   to   which   the   person   with   whom 
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the  contract  was  made  and  warrant  issued  was  not  a  party. 
Idem, 

MURDEIt  / 

Examination  of  hostile  witness.  On  a  prosecution  for  murder 
where   the   State's   witnesses   seek  to  avoid   giving  testimony 

.  tending  to  convict  the  defendant,  the  court  may  in  its  dis- 
cretion permit  the  State's  attorney  to  treat  them  as  hostile 
and  to  cross  examine  them  respecting  their  testimony  before 
the  grand  jury.    State  v.  Robinson,  69. 

Expert  evidence:  Hjrpothetical  questions.  On  a  prosecution 
for  murder  effected  by  strychnine  poisoning,  the  admission 
of  an  answer  to  a  hypothetical  question,  although  based  in 
part  upon  facts  not  clearly  proven,  was,  not  prejudicial  where 
the  witness  subsequently  gave  the  same  answer  to  a  ques- 
tion from  which  the  objectionable  matter  was  eliminated. 
Idem, 

In  a  prosecution  for  murder  by  strychnine  poisoning,  it  was 
not  prejudicial  error  to  permit  a  hypothetical  question  to  a 
chemist,  containing  a  symptom  which  defendant  claimed  had 
not  been  proven,  where  the  real  purport  of  the  question  was 
whether  the  chemical  analysis  of,  the  contents  of  the  stomach 
would  reveal  strychnine  provided  death  was  due  to  such  pois- 
oning.   Idem. 

Murder  in  first  degree:  Evidence.  On  a  prosecution  for  mur- 
der based  on  the  felonious  administration  of  strychnine  to  an 
infant,  the  evidence  is  reviewed  and  held  sufficient  to  sustain 
^  conviction  of  murder  in  the  fifst  degree.    Idem. 

Poisoning:  Indictment.  An  indictment  for  murder  effected  by 
means  of  a  felonious  administration  of  poison,  need  not  allege 
a  specific  intent  to  kill.    Idem. 

Self-defense:  Instructions.  In  a  prosecution  for  murder  which 
is  admitted  but  justified  on  the  ground  of  self-defense,  the 
defendant  is  entitled  to  an  instruction  that  the  burden  is  on 
the  State  to  show  that  the -act  was  not  in  self-defense,  especially 
where  the  tenor  of  instructions  given  were  calculated  to 
impress  the  jury  with  the  idea  that  it  was  a  defense  for  the 
defendant  to  establish.     State  v.  Usher,  287. 

MUTUAL  INSURANCE.    See  Insurance. 
NEGLIGENCE. 

Assumption  of  Risk.  A  telephone  lineman  not  an  inspector  of 
wires,    nor    charged    with    the    duty   of   inspecting   or   testing 
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live  Wires,  does  not  assume  the  risk  of  an  injury  resulting 
from  a  defective  light  wire.     Barto  v.  Telephone  Co.,  241. 

Assumption  of  risk.  A'  workman,  under  the  direction  of  the 
owner  of  a  building,  engaged  in  lowering  the  same  onto  sup- 
ports constructed  by  others,  does  not  assume  the  risk  inci- 
dent to  the  defective  condition  of  the  supports  of  which  the 
owner  should  have  known.    Nugent  v.  Packing  Co.,  517. 

Where  the  unsafety  of  the  place  to  work  provided  by  the  master 
can  be  discovered  through. a  casual  inspection  by  the  servant, 
he  is  presumed  to  have  a  knowledge  thereof  and  assumes 
the  fisk  incident  thereto.  Under  the  evidence,  it  is  held  that 
a  mine  employe  assumed  the  risk  arising  from  an  unballasted 
track.    Flockhart  v.   Coal   Co.,  576. 

A  servant  does  not  assume  the  risk  arising  from  the  negligence 
of  the  master  in  employing  an  incompetent  fellow  workman. 
Scott  V.  Telephone   Co.,  524. 

Care.  The  liability"  of  a  railway  company  for  the  death  of  a 
trespasser  upon  its  tracks,  is  not  dependent  upon  the  willful 
and  wanton  act  -of  the  trainmen,  but  a  failure  to  exercise 
the  highest  possible  degree  of  care  to  avoid  the  accident  after 
the  peril  is  discovered,  will  h^  its  liability.  Gregory  v.  Rail- 
way Co.,  230. 

Where  a  county,  after  notice  of  its  unsafe  condition,  in  under- 
taking to  repair  a  bridge  and  put  it  in  condition  for  public 
travel  fails  to  use  reasonable  care  in  the  work,  it  is  negligent; 
and  an  inspection  of  the  same  after  its  repair  by  agents  of 
the  county  who  report  it  safe  for  ordinary  travel,  will  not 
relieve  the  county  from  liability  for  the  consequences  of 
such  negligenoe.    Schlensig  v.  Monona  County,  625. 

Where  one  relies  upon  defective  sight  as  an  excuse  for  failing 
to  observe  an  obstruction  upon  the  sidewalk,  from  which  an 
injury  resulted,  the  defendant  is  entitled  to  an  instruction 
^hat  corresponding  caution  is  exacted,  although  only  ordinary 
care  under  all  the  circumstances  is  required.  Kaiser  v.  Hahn 
Bros.,  561. 

A  pedestrian  is  not  required  to  be  on  the  lookout  for  hidden 
dangers  in  the  street.  He  is  only  required  to  walk  with  his 
eyes  open  observing  his  natural  course,  and  in  the  usual 
manner.  A  finding  of  ordinary  care  is  sustained.  Earl  v. 
Cedar    Rapids,   361. 

Where  the  court  instructed  generally  that  a  pedestrian  is  required 
to  use  ordinary  care  to  avoid  an  accident,  a  further  instruction 
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.  that  if  plaintiff  knew  of  the  defect  in  the  walk  or  if  the  street 
was  dimly  lighted,  she  was  bound  to  use  "  a  greater  degree  of 
care"  than  if  she  had  no  knowledge  of  the  defect  or  if  the 
street  was  well  lighted,  was  misleading.  Keim  v.  Fort  Dodge, 
27. 

A  railway  company  is  not  liable  because  of  a  failure  of  the 
engineer  to  sound  the  whistle  when  the  accident  would  inevi- 
tably have  happened,  but  the  question  of  whether  such  signal 
would  probably  have  avoided  the  accident  is  for  the  jury. 
Gregory  v.  Railway  Co.,  230. 

Where  an  engineer  discovered  a  child  of  tender  years -upon  the 
track,  the  question  of  whether  his  failure  to  sound  the  whistle 
was  the  exercise  of  a  prudent  judgment,  was  one  of  fact  for 
the  jury.    Idem. 

The  question  of  negligence  in  the  use  of  a  gasoline  engine  for 
the  operation  of  an  elevator  in  near  proximity  to  a  traveled 
"highway,  resulting  in  an  injury,  from  a  frightened  team,  was, 
under  the  evidence  in  the  case,  o.ne  of  fact  for  the  jury.  Wolf 
V.   Elevator  Co.,  659. 

Contributory  negligence.  In  an  action  for  injury  to  cattle  at 
a  public  railway  crossing,  the  evidence  as  to  plaintiff's  con- 
tributory negligence  is  held  to  present  a  question  of  fact  for 
the  jury.     Kuehl  v.  Railway  Co.,  638. 

Where  the  uncontradicted  testimony  of  a  pedestrian  was  that 
he  did  not  know  of  an  excavation  in  the  street  until  he  fell 
into  it,  he  was  not  guilty  of  contributory  negligence  in  im- 
prudently attempting  to  pass  over  it,  although  there  was 
another  safe  and  convenient  way.  Bussell  v.  City  of  Fort 
Dodge,  308. 

A  carpenter  is  not  presumed  to  have  a  knowledge  of  the  sufficiency 
of  a  brick  pier  to  support  a  building  onto  which  he  is  lowering 
the  same,  and  is  not  guilty  of  contributory  negligence  in 
performing  the  work  under  the  direction  of  the  superintendent 
of  the  owner  of  the  building,  who  assumes  to  know  an^  as- 
serts  its    sufficiency.    Nugent   v.    Packing   Co.,   517. 

Although  a  pedestrian  may  not  pass  along  a  sidewalk  utterly 
heedless  of  danger,  yet  failure  to  anticipate  an  unusual  danger 
is  not  contributory  negligence  as  a  matter  of  law.  Under 
the  evidence  plaintiff's  negligence  was  properly  submitted  to 
the  jury.     Kaiser  v.  Hahn  Bros.,  561. 

One  is  not  guilty  of  contributory  negligence  as  a  matter  of  law 
in  passing  over  a  defective  walk  rather  than  taking  another 
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way,  where  the  defect  was  not  known  to  him.    Considine  v. 
City   of   Dubuque,   284. 

A  telephone  lineman  was  injured  by  coming  in  contact  with  a 
defectively  insulated  electric  light  wire  which  the  defendant 
trarried  on  its  poles;  under  the  evidence  it  is  held  that  the 
question  of  the  lineman's  contributory  negligence  was  properly 
submitted  to  the  jury.     Barto  v.  Telephone  Co.,  241. 

In  an  action  for  the  death  of  a  packing  house  employe  struck 
by  a  passing  car  while  crossing  defendant's  tracks  in  going 
from  one  building  to  another,  the  evidence  Js  reviewed  and 
held  that  he  was  not  guilty  of  contributory  negligence  as  a 
matter  of  law,  in  not  using  a  crossing  or  in  failing  to  look 
and  listen  for  an  approaching  car,  before  going  onto  the  tracks. 
Booth  v.  Raflway  Co^  8. 

Defective  streets.  A  town  is  liable  for  the  injury  to  a  horse, 
though  running  at  large,  caused  by  a  defective  street  neg- 
ligently permitted  to  remain  out  of  repair.  Nocks  v.  Town 
of  Whiting,  405. 

In  an  action  against  a  city  for  injuries  to  a  pedestrian  caused 
by  an  excavation  in  the  street,  the  evidence  as  to  plaintiff's 
contributory  negligence  is  reviewed  and  held  to  present  a 
question  of  fact  for  the  jury,  whose  finding  will  not  be  dis- 
turbed.   Bussell   V.   Gty  of   Fort   Dodge,  308. 

The  fact  that  plaintiff's  team  was  not  upon  a  public  street 
when   frightened  by  defendant's   negligent  use   of  an  engine, 

.  did  not  affect  his  liability  for  an  injury  resulting  therefrom, 
it  appearing  that  plaintiff  was  not  a  trespasser  but  upon  a 
traveled  way  the  use  of  which  defendant  had  acquiesced  in. 
Wolf  V.   Elevator   Co.,  659. 

A  city  is  liable  for  an  injury  resulting  from  the  negligent 
maintenance  of  a  private  cellarway  which  extends  into  a 
traveled  street,  whether  the  injury  results  from  an  approach 
from  the  street  or  the  abutting  property.  Earl  v.  Cedar 
Rapids,  361. 

The  owner  of  a  building  and  his  tenants  who  maintain  a 
cellarway  from  a  traveled  street  to  the  basement,  which 
extends  into  the  street,  and  who  leave  the  trap  door  thereto 
open  without  railing  or  guard,  are  negligent;  and  the  liability 
of  the  city  for  an  injury  therefrom  is  a  question  of  fact 
dependent  upon  all  the  circumstances.  In  the  instant  case 
all  defendants  were  properly  found  to  be  negligent.  Idem. 
evidence   of  conversations  between  a  train   dispatcher  and   a 

Evidence.    In  an  action  for  the  death  of  a  railroad  contractor. 
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telegraph  operator  with  reference  to  requiring  trains  to  slow 
down  as  they  approach  the  work,  was  inadmissit>le  on  the 
question  of  the  company's  negligence,  it  appearing  that  the 
dispatcher  was  connected  with  another  division  of  the  road 
and  there  being  no  showing  of  authority  or  that  anyone  in 
authority  had  knowledge  of  the  work.  Carpenter  v.  Railway 
Co.,  94. 

The  liability  of  a  railway  company  for  a  personal  injury  is 
dependent  upon  a  violation  of  some  duty  which  it  owes  the 
plaintiff.  The  evidence  is  reviewed  and  held  insufficient  to 
establish  negligence,  and  to  support  a  directed  verdict  for 
defendant.     Eakins  v.  Railway  Co.,  324. 

In  an  action  for  injuries  sustained  by  the  alleged  negligent 
operation  of  a  street  car,  the  offer  of  city  ordinances  regulating 
its  operation,  which  are  simply  an  affirmation  of  the  rules  of 
law,  should  be  rejected.     Christy  v.  Stedman,  428. 

In  an  action  for  injury  to  a  brakeman,  the  evidence  is  consid- 
ered and  held  insufficient  to  support  a  submission  on  the 
theory  that  the  engineer  was  negligent  in  suddenly  stopping 
his  train.     Allen  v.  Railway  Co.,  213. 

The  testimony  of  enginemen  as  to  when  they  first  discovered 
the  peril  of  a  trespasser  on  the  tracks  is  not  conclusive  on 
the  subject,  but  all  the  circumstances  bearing  on  the  ques- 
tion are  for  the  consideration  of  the  jury.  Gregory  v.  Bail- 
way   Co.,  230. 

An  objection  to  questions  in  an  action  for  negligence,  that  they 
call  for  evidence  of  distinct  prior  acts  of  negligence,  cannot 
be  urged  for  the  first  time  on  appeal!    Idem. 

In  an  action  for  injuries  from  an  abrupt  approach  from  a  street 
crossing  to  the  sidewalk,  the  evidence  of  the  city's  negligence 
is  reviewed  and  held  sufficient  to  take  the  case  to  the  jury, 
Achey  v.  City  of  Marion,  47. 

In  an  action  for  injury  from  an  improperly  constructed  side- 
walk, negligence  on  the  part  of  a  city  cannot  be  proven  by 
showing  a  change  in  the  walk  subsequent  to  the  injury,  yet 
if  such  evidence  is  competent  for  other  purposes,  it  will 
not  be  discredited  because  incidentally  disclosing  such  change. 
Idem. 

Instructions.  Where  the  court  properly  charged  that  the  neg- 
ligence complained  of  was  failure  to  provide  adequate  pro- 
tection against  a  street  excavation  and  that  if  the  city  failed 
in  this  respect  a  finding  of  negligence  was  warranted,  the 
further    instruction    that   if   plafintiff   failed    to    show   that   the 
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excavation,  was  "properly"  protected  he  could  not  recover, 
was  not  misleading,  as  from  the  whole  charge  it  was  apparent 
the  word"  improperly"  was  intended.  Bussell  v.  City  oi  Fort 
Dodge,    308. 

Where  an  action  for  damage  caused  by  flooding  plaintiffs  land 
was  submitted  on  the  theory  that  defendant's  negligent  con- 
struction of  its  bridge  caused  the  overflow,  and  the  court  in- 
structed that  unless  the  same  caused  the  water  to  fiow 
over  plaintiff's  land  he  could  not  recover,  failure  to  specifically, 
cover  the  question  of  whether  the  flood  which  did  the  injury 
was  surface  water,  was  not  error.  Vyse  v.  The  Chicago,  B. 
&  Q.  Ry.  Co.,  90. 

Unless  the  negligent  act  of  a  railway  company  in  construct- 
ing a  bridge  was  the   producing  cause  in  flooding  plaintiffs 

,  land,  it  was  not  liable  for  the  injury.  The  court's  instruc- 
tions  when   construed   together,   are   held   correct.    Idem. 

Where  an  employer  was  liable  for  an  injury  to  a  workman 
resulting  from  failure  to  provide  a  proper  support  onto 
which  plaintiff  was  lowering  a  building,  reference  in  the 
court's  instructions  to  a  failure  to  provide  a  safe  place  to 
work,  which  was  explanatory  of  defendant's  duty,  was  not 
misleading.     Nugent   v.    Packing   Co.,   517. 

In  an  action  for  injuries  resulting  from  collision*  with  a  street 
car,  instructions  directing  a  verdict  for  defendant  if  plaintiff 
failed  to  show  freedom  from  contributory  negligence,  and 
enumerating  the  acts  of  negligence  relied  upon,  except  failure 
of  the  motorman  to  stop  the  car  after  he  saw  plaintiffs  peril, 
and  further  charging  that  if  the  jury  failed  to  find  any  of  the 
acts  of  negligence,  their  verdict  should  be  for  defendant,  were 
inconsistent  with  another  charge  that  though  plaintiff  was 
negligent  yet  defendant  would  be  liable  if  its  employes  saw 
plaintiff  and  knew  of  his  peril  and  failed  to  use  ordinary  care 
to  prevent  the  injury.     Christy  v.  Stedman,  428. 

Where  the  only,  negligence  charged  was  want  of  care  on  the 
part  of  the  engineer  in  failing  to  observe  an  order  and  in 
running  his  train  at  such  speed  as  to  make  a  sudden  stop 
necessary,  and  the  evidence  showed  that  3  sudden  stoppage 
of  the  train  was  justified  by  the  emergency,  an  instruction 
that  for  plaintiff  to  recover  he  must  establish  by  a  preponder- 
ance of  evidence  that  while  in  the  discharge  of  his  duties  as 
brakeman  he  was  thrown  from  the  train  and  injured,  without 
fault  on  his  part,  by  the  negligence  of  the  engineer  in  making 
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a  violent  stoppage  of  the  train,  was  error.     Allen  v.  Railway 
Co.,  213. 

In  determining  the  question  of  an  engineer's  negligence  in 
failing  to  sound  the  whistle  after  discovering  a  child  upon 
the  track,  an  instruction  that  the  jury  might  consider,  among 
other  things,  whether  an  alarm  would  have  frightened  the  child, 
and  if  so,-  whether  the  result  would  have  been  to  cause  it  to 
remain  on  the  track  or  move  off,  was  properly  given.  Gregory 
V.   Railway   Co.,  230. 

Where  the  negligence  charged  was  the  improper  construction 
of  a  sidewalk  and  the  evidence  tended  to  support  the  allega- 
tion, it  was  not  error  to  refuse  an  instruction  relating  to  neg- 
ligence in  failing  to  repair.   "Achey  v.  City  o!  Marion,  47. 

In  an  action  for  injuries  to  an  employe  working  at  a  machine 
as  helper,  a  charge  that  if  the  employer  failed  to  use  ordinary 
care  in  keeping  the  machine  in  repair,  but  at  the  time  of  the 
accident  it  was  in  a  defective  condition  and  the  defect  was 
known  or  on  the  exercise  of  ordinary  care  would  have  been 
known  to  the  employer,  then  on  so  finding  the  employer  was 

'  guilty  of  negligence,  and  unless  they  so  found  the  verdict 
must  be  for  the  defendant,  was  not  erroneous  as  assuming 
that  the  machine  was  in  a  defective  condition.  Fries  v.  Axle 
Co.,   138.      • 

Intervening  negligence.  Negligence  on  the  part  of  the  purchaser 
of  poison  will  not  necessarily  excuse  the  vendor  for  his  viola- 
tion of  the  law  requiring  it  to  be  labeled.  Burk  v.  Creamery. 
Package   Mfg.   Co.,  730. 

Master  and  servant.  Where  plaintiff,  engaged  in  repairing  in 
part  defendant's  building,  was  injured  in-  following  the  negli- 
gent instruction  of  defendant's  superintendent  to  lower  the 
same  onto  a  defective  brick  pier  constructed  by  other  work- 
men, the  defendant  was  liable  for  the  injury  in  the  absence 
of  contributory  negligence  or  assumption  of  risk.  Evidence 
held  to  show  negligence  on  the  part  of  the  superintendent  in 
directing  the  work.     Nugent  v.  Packing  Co.,  517. 

In  an  action  for  the  death  of  an  employe  of  a  telephone  company 
caused  by  his  coming  in  contact  with  a  wire  charged  with 
electricity,  through  the  negligence  of  a  fellow  servant  sent  to 
repair  the  wire,  the  evidence  is  reviewed  and  held  to  sustain 
a  finding  that  the  fellow  servant  was  incompetent  and  that 
defendant  had  knowledge  thereof.     Scott  v.  Telephone  Co.,  524. 

An  employer  in  dealing  with  highly  charged  electric  wires, 
is   held   to  great   care   in  protecting  his   servants  from  injury 
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therefrom,  and  is  not  excused  from  responsibility  for  the 
death  of  a  servant  caused  by  the  negligence  of  an  inex- 
perienced fellow  servant  to  whom  he  had  intrusted  the  work 
of  repairing  a  defective  live  wire,  by  the  mere  fact  that  he 
did  not  know  of  such  servant's  incompetency.    Idem. 

Physicians:  Negligent  treatment.  Negligence  in  permitting 
certain  intervals  to  elapse  between  a  physician's  visits  depends 
on  the  custom  or  practice  in  similar  localities,  and  not  on 
the  custom  of  a  particular  physician  in  his  own  practice. 
Tomer  v.  Aiken,  114. 

In  an  action  for  damages  resulting  from  an  alleged  negligent 
treatment  of  an  injtfry  to  plaintiff's  shoulder  bones,  the  ques- 
tion of  whether  the  injury  was  diagnosed  as  a  dislocation  or  as 
a  fracture,  was,  under  the  conflicting  evidence,  one  for  the  jury. 
Idem. 

The  fact  that  a  physician  improperly  diagnosed  an  injury  as  a 
fracture  rather  than  as  a  dislocation  was  immaterial  on  the 
question  of  negligent  treatment,  where  the  treatment  was 
suitable   to   reduce   a   dislocation.    Idem, 

Where  tne  employment  of  a  physician  has  been  terminated, 
he  may  refuse  further  attendance,  and  such  refusal,  where  there 
is  no  further  showing  save  the  patient  was  suffering  the  pam 
usual  in  such  cases,  will  not  justify  the  admission  of  evidence 
that  the  same  amounted  to  improper  treatment;  nor  under  the 
circumstances  was  negligence  of  the  attending  physician  shpwn. 
Idem. 

Negligence  of  a  physician  cannot  be  predicated  on  a  failure  to  ef- 
fect a  cure  of  a  dislocated  shoulder  bone,  where  it  is  shown 
that  favorable  results  are  not  always  obtained  under  any  form 
of  treatment.    Idem. 

In  an  action  for  the  negligent  treatment  of  a  dislocated  shoul- 
der, the  evidence  is  reviewed,  and  in  view  of  the  conflict,  is 
held  to  present  a  question  for  the  jury  as  to  whether  the 
method  of  treatment  adopted  was  proper.    Idem. 

Poisoning.  Wncre  a  jug  of  poison  was  deposited  in  a  creamery 
at  a  place  where  similar  receptacles  were  usually  kept  contain- 
ing buttermilk,  permission  of  the  creamery  manager  td  take  a 
drink  of  buttermilk  was  not  of  itself  negligence,  it  not  appear- 
ing that  he  kney  one  of  the  jugs  to  contain  poison.  Burk  v. 
Creamery  Package  Mfg.  Co.,  730 

Proximate  cause.  In  an  action  for  negligence,  it  is  not  error  for 
the  court  to  use  the  term  "  proximate  cause  "  in  an  instruction, 
without  defining  it.     Burk  v.  Creamery  Package  Mfg.  Co.,  730. 
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Where  several  proximate  causes  contribute  to  an  accident,  and 
each  is  an  effective  cause,  the  result  may  be  attributed  to  any 
or  all  of  the  causes.    Idem, 

In  aq  action  for  the  death  of  plaintiff's  s.on  caused  from  drinking 
* .  a  poisonous  liquid  sold  by  defendant  without  labeling  as  re- 
quired by  law,  it  was  incumbent  on  plaintiff  to  show  that  such 
violation  of  the  statute  was  the  proximate  cause  of  the  death. 
Idem. 

Whether  the  negligent  failure  of  a  railway  company  to  sound 
the  engine  whistle  as  the  train  approached  a  public  crossing 
was  the  proximate  cause  of  the  injury  to  cattle  being  driven 
over  the  crossing,  was  a  question  of  fjct  for  the  jury.  Kuehl 
V.  Railway  Co.,  638. 

Where  one  wjis  fully  advised  and  knew  of  the  impending  danger 
from  an  approaching  train,  and  death  resulted  from  his  failure 
to  avoid  the  accident,  negligence  of  the  company  could  not 
be  predicated  on  the  failure  of  the  engine  men  to  ring  the 
bell  or  sound  the  whistle,  it  appearing  that  the  duty  to  so 
warn  the  deceased  did  not  arise  until  after  he  knew  of  the 
danger;  nor  was  such  failure  the  proximate  cause  of  the 
injury.    Carpenter  v.  The  Chicago,  R.  I.  &  P.  Ry.  Co.,  94. 

Where  plaintiff  was  injured  from  a  fall  due  to  an  alleged 
defective  sidewalk  and  subsequently  sustained  other  injuries 
from  a  fall  on  another  street,  due  to  the  negligence  of  the 
city  in  failing  to  keep  the  walk  clear  of  snow  and  ice,  it  is 
held  that  the  relation  of  the  alleged  negligence  of  the  city 
causing  the  first  injury  to  the  latter  acdident,  was  not  such 
as  to  constitute  the  former  the  natural  and  proximate  cause 
of  the  latter.     Watters  v.  Waterloo,  199.  * 

Pleadings.  Where  an  action  was  bottomed  on  negligence  and 
the  wrong  was  willful,  the  petition  need  not  negative  contrib- 
utory negligence.     Continental  Ins.  Co.  v.  Clark  &  Cressler,  274. 

In  an  action  for  negligence  against  a  railway  company,  an  alle- 
gation of  the  petition  that  defendant  obstructed  a  street  by 
its  cars,  should  be  stricken,  where  it  was  not  also  alleged,  that 
the  street  extended  over  the  right-of-way.  Eakins  v.  Railway 
Co.,    324. 

Under  Code,  section  1743,  the  failure  of  an  insured  to  keep  a 
set  of  books,  or  the  violation  of  an  iron  safe  clause,  will 
not  defeat  recovery  where  there  is  neither  pleading  nor  proof 
that  such  neglect  contributed  to  the  loss.  Johnson  v.  Insur- 
ance Co.,  565. 

It  is  not  necessary  that  one  should  foresee  the  consequences  of 
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a  wrongful  act  to  be  liable  for  ail  injury  resulting  therefrom. 
Burk  V.  Creamery  Package  Mfg.  Co.,  730. 

Sale  of  poison.  The  sale  of  poisonous  substances  without  label- 
ing the  same  as  required  by  law,  is  negligence  per  se.    Idem, 

Telephones:  Electricity.  A  telephone  company  which  acqui- 
esces in  the  use  of  its  poles  by  an  electric  company,  is  charged 
with  the  duty  of  seeing  to  it  that  the  light  wires  do  not 
expose  its  employes  to  unusual  danger.  Barto  v.  Telephone 
Co.,  241. 

A  telephone  company  permitting  the  use  of  its  poles  for  carry- 
ing elfectric  light  wires,  must  use  a  degree  of  care  for  the  pro- 
tection of  its  employes  commensurate  with  the  danger  involved. 
Idem. 

In  an  action  by  a  telephone  lineman  for  injuries  caused  by  a 
defective  electric  light  wire  carried  on  the  poles  of  the  tele- 
phone company,  the  evidence  is  reviewed  and  held  to  justify  a 
submission  to  the  jury  of  the  isue  of  defendant's  negligence. 
Idem. 

NEGOTIABLE  INSTRUMENTS.    See  Bills  and  Notes. 

NEW  TRIAL. 

Application.  An  application  for  a  new  trial  based  on  a  sup* 
posed  agreement  with  counsel,  which  fails  to  allege  that  the 
agreement  was  not  performed,  is  insufficient.  *Tschohl  v.  In- 
surance Co.,  211. 

Defense.  An  application  for  a  new  trial  after  judgment  by 
default  must  set  forth  a  good  defense  to  the  action.    Idem. 

Discretion.  The  granting  of  a  new  trial  is  peculiarly  a  matter 
of  discretion  with  the  trial  court  and  in  the  absence  of  a  show- 
ing of  its  abuse  the  ruling  will  not  be  disturbed.  Evidence 
considered  and  held  insufficient  to  show  an  abuse  of  discretion. 
Idem. 

Where  a  motion  for  a  new  trial  is  based  upon  several  grounds 
and  is  sustained  generally,  the  appellant  must  not  only  show 
an  abuse  of  discretion  but  that  none  of  the  grounds  were  good, 
to  obtain  a  reversal.    Hydinger  v.  Railway  Co.,  222. 

Instructions.  An  instruction  on  the  theory  that  an  issue  is  in 
the  case  which  is  not  in  fact  tendered  by  the  pleadings,  is 
ground  for  a  new  trial.    Idem. 

Misconduct   of  juror.    Proof  that  jurymen,  while   deliberating 
upon  the  case,  stated  their  personal  knowledge  of  facts  rel- 
VoL.  126  Ia.— 56 
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evant  to  the  issues,  and  that  outsiders  discussed  the  case  in 
the  presence  of  members  of  the  jury  in  such  a  manner  as 
to  create  prejudice,  will  authorize  a  new  trial.    Idem. 

Newly  discovered  evidence.  It  is  not  error  to  deny  a  new  trial 
on  the  ground  of  newly  discovered  evidence,  where  the  wit- 
ness was  present  and  testified  at  the  trial  and  his  statement 
in  the  affidavit  relied  upon  in  support  of  the  moliion  is  denied. 
Barber  v.  Maden,  402. 

Reduction  of  verdict  It  is  error  for  a  trial  court  to  reduce 
a  verdict  and  enter  judgment  without  giving  the  party  against 
whom  it  is  to  be  entered  the  option  of  accepting  the  same 
or  submitting  to  a  new  trial.     Idem. 

NON  EXPERT  TESTIMONY.    See  Evidence, 

NOTES  AND  BILLS.    See  Bills  and  Notes. 

NOTICE. 

AppeaL  Service  of  notice  of  appeal  need  not  be  made  on  co- 
parties  whose  mterests  cannot  be  prejudicially  affected  by  the 
appeal.     Ewart   v.   Ewart,   219. 

The  statement  in  an  abstract  that  appellant  gave  notice  of  appeal 
to  defendant  and  the  clerk  of  the  court  from  which  the  appeal 
was  taken,  and  secured  his  fees,  is  sufficient  to  confer  juris- 
diction over  a  simple  statement  in  denial  that  the  appeal  was 
perfected  asr  required  by  law  and  that  the  notice  of  appeal 
was  insufficient.     Dolan  v.  Blast  Furnace  Co.,  254. 

Assessment  of  property.  Notice  to  a  taxpayer  of  the  proposed 
assessment  of  omitted  property  must  be  given  within  five 
years  from  the  date  at  which  the  same  should  have  been 
assessed,  or  the  same  will  be  barred  by  the  statute.  Schoon- 
over  V.  Petcina,  261. 

Of  subcontractor's  claims.  A  subcontractor  who  furnishes  nia- 
terial  for  the  construction  of  county  bridges  under  an  agree- 
ment with  the  principal  contractor  alone,  is  charged  with 
notice  of  the  terms  and  conditions  of  the  principal  contract, 
and  his  rights  are  limited  thereby;  and  where  the  county 
has  lawfully  discharged  its  obligation  to  the  contractor  prior 
to  notice  of  the  subcontractor's  claim,  or  where  the  contract 
is  void  for  fraud,  the  subcontractor  has  no  recourse  against 
the  county.  Modern  Steel  Structural  Co.  v.  Van  Buren  County, 
606. 

Insurance:  Notice  of  conditions.  Where  the  delivery  of  an 
insurance  policy  and  the  payment  of-  a  contingent  fee  are 
contemporaneous    acts,    the    assured    is    not    chargeable    with 
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knowledge   of   the   provisions   of  the    policy  at   the  time  the 
fee  was  paid.     Lounghoe  v.  Insurance  Co.,  374. 

To  mortgagee.  Neither  the  fact  that  a  mortgagor's  title  was 
based  on  a  deed  from  her  husband  expressing  a  consideration 
of  "  love  and  affection "  nor  that  a  judgment  was  entered 
against  the  husband  shortly  after  the  conveyance,  amounted 
to  notice  to  the  mortgagee  of  a  defective  title.  Glassburn 
V.    Wireman,    478. 

Receiver's  final  report.  Where  a  notice  of  hearing  on  a  re- 
ceiver's final  report  is  signed  by  no  one  and  addressed  to 
no  one,  and  the  order  fixing  the  time  of  hearing  of  the  report 
and  for  service  of  the  notice  is  not  entered  of  record  until 
after  the  service  is  made,  there  is  an  entire  lack  of  notice, 
and  the  court  is  without  jurisdiction  %o  enter  an  order  of 
discharge   based   thereon.     Williams   v.    Loan    Co.,   22. 

Although  notice  of  a  receiver's  final  report  and  fixing  the  time 
of  hearing  thereon  is  not  required  by  statute,  yet  where  it  is 
required  by  an  order  of  court,  a  discharge  procured  without 
compliance   may  be   set   aside.    Idem, 

Secondary  evidence.  Where  the  primary  proof  of  notice  to  a 
city  of  injury  from  a  defective  walk  is  shown  to  have  been 
lost,  secondary  evidence  is  admissible.  Considine  v.  City  of 
Dubuque,  284. 

NUISANCE. 

Abatement.  Where  the  county  constructed  a  highway  ditch  in 
such  manner  that  the  surface  water  from  the  land  of  one 
landowner  was  made  to  flow  unnaturally  over  the  land  of 
another,  the  latter  had  the  right  to  abate  the  nuisance  so 
created  by  going  upon  the  highway  and  filling  the  ditch. 
Schofield  V.  Cooper,  334. 

ORDINANCES. 

Where  the  statute  requires  an  ordinance  for  the  exercise  of  a 
power  conferred  upon  a  city,  the  proceedings  of  the  city 
without  the  ordinance  are  void.     Martin  v.  Oskaloosa,  680. 

Although  the  statutes  may  not  specifically  require  an  ordi- 
nance for  the  exercise  of  a  delegated  power,  yet  if  the  statute 
is  not  specific  as  to  the  method,  an  ordinance  may  be  neces- 
sary, and  when   enacted   must  be  pursued.    Idem. 

Construction.  The  provisions  of  an  ordinance  intended  to  vacate 
portions  of  certain  streets  are  construed  and  held  sufficient 
to  effect  that  purpose,  although  providing  that  upon  abandon- 
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ment  by  the  company,  the  title  shall  revest  in  the  city.    Har- 
rington V.  Railway  Co.,  388. 

Intoxicating  liquors.  A  city  has  power  under  Code,  section 
680,  to  enact  an  ordinance  prohibiting  the  keeping  of  a  place 
of  business,  resorted  to  for  the  purpose  of  drinking  intoxicat- 
ing liquor,  open  on  Sunday.    Town  of  Lovilia  v.  Cobb,  557. 

Resolutions.  Generally  the  authority  providing  for  an  exercise 
of  a  power  granted  to  a  city  by  the  legislature  should  be  by 
ordinance  rather  than  by  resolution,  but  where  the  council 
is  required  by  the  statute  or  a  general  ordinance  to  act  simply 
by  a  vote  or  otherwise,  a  resolution  is  suflScient.  Martin  v. 
Oskaloosa,    680. 

Special  assessments.  Where  an  ordinance  authorizing  an  assess- 
ment of  abutting  property  to  pay  street  improvements  is 
wholly  void,  and  no  valid  reassessment  thus  ordered  can 
be  made,  a  subsequent  ordinance  providing  a  legal  method 
will  not  sustain  the  prior  proceedings.    Idem. 

Sewerage.  In  the  absence  of  a  valid  ordinance  or  resolution 
directing  tl^e  construction  of  sewerage,  a  city  council  can  not 

•  make  a  valid  municipal  obligation  with  respect  thereto.  Citi- 
zens' Bank  of  Des  Moines  v.  City  of  Spencer,  101. 

Title.  An  ordinance  prohibiting  the  keeping  of  a  place,  resorted 
to  for  the  purpose  of  drinking  liquors,  open  on  Sunday,  is 
comprehended  in  a  title  "an  ordinance  concerning  misde- 
meanors."   Town  of  Lovilia  v.  Cobb,  557. 

ORDINARY  CARE.    See  Negligence. 

PAIN  AND  SUFFERING. 

Where  there  was  evidence  that  at  the  time  of  the  trial  plain- 
tiff was  suffering  pain  from  the  injury,  an  instruction  that  the 
jury  should  allow  such  damages  on  account  of  the  future  pain 
and  anguish  as  the  evidence  warranted,  was  correct,  although 
the  injury  was  not  shown  to  be  permanent.  Achey  v.  City 
of  Marion,  47.  ' 

PARENT  AND  CHILD. 

Advancements:  Trusts:  Pleadings.  As  between  parent  and 
child  a  conveyance  of  real  property  is  presumed  to  be  an 
advancement,  but  this  presumption  may  be  overcome  by  clear 
and  satisfactory  proof  showing  a  trust;  but  to  admit  proof  of 
a  trust  the  facts  relied  upon  must  be  pleaded.  Hoon  v. 
Hoon,  391. 
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Presumption  of  fraud.  The  mere  relationship  of  a  parent  and 
adult  child  will  not  constitute  such  a  state  of  confidence  as  to 
raise  a  presumption  of  fraud,  but  it  will  be  considered  in 
connection  with  other  facts  and  circumstances  for  the  pur- 
pose of  establishing  a  trust.    Gregory  v.  Bowlsby,  588. 

Trusts.  Where  a  father  having  the  confidences  of  his.  children 
who  are  members  of  his  family,  by  promises  which  he  did 
not  intend  to  perform  induced  them  to  convey  to  him  their 
interest  in  land,  a  court  of  equity  will  decree  a  constructive 
trust  in  their  favor.    Idem, 

PARTIES. 

Appeal:  Necessary  parties.  Service  of  notice  of  appeal  need 
not  be  made  on  coparties  whose  interests  cannot  be  preju- 
dicially affected   by  the   appeal.     Ewart  v.   Ewart,  219. 

A  defendant  cannot  complain  that  the  plaintiff,  having  been  ad- 
judged a  bankrupt  after  the  trial,  prosecutes  the  appeal  in 
his  own  name,  the  trustee  in  bankruptcy  having  filed  his 
written    consent    thereto.     Christy    v.    Stedman,    428. 

Contract  with  county:  Validity.  The  invalidity  of  a  contract 
made  by  a  county  and  the  issuance  of  a  warrant  thereunder, 
cannot  be  determined  in  a  suit  between  the  county  and  its 
treasurer  to  restrain  the  payment  of  the  warrant,  to  which 
the  person  with  whom  the  contract  was  made  and  warrant 
issued  was  not  a  party.     Nelson  v.  Harrison  County,  436. 

Setting  aside  receiver's  Report.  The  court  may  set  aside  the 
final  report  and  discharge  of  a  receiver  on  the  petition  of  any 
person  interested,  without  requiring  other  creditors  or  the 
original  parties  to  the  litigation  to  be  brought  in.  Williams 
V.   Loan   Co.,  22. 

Specific  performance.  Where  a  deed  to  real  property  pursuant 
to  a  contract  of  sale  was  deposited  with  a  bank  in  escrow,  the 
bank  was  a  proper  party  to  an  action  for  specific  performance 
of  the  contract  where  delivery  of  the  deed  was  part  of  the 
relief  asked,  and  especially  where  the  bank  had  taken  a  mort- 
gage upon  the  property  subsequent  to  the  execution  of  the  con- 
tract.    Rea  v.  Ferguson,  704. 

PARTITION. 
Evidence:  Deed  given  as  security.  In  an  action  to  partition 
the  property  belonging  to  an  estate,  the  evidence  is  reviewed 
and  held  to  show  that  a  deed  given  deceased  by  one  of  the 
heirs  was  in  fact  a  mortgage,  and  that  the  indebtedness  secured, 
thereby  had  been  paid.     Ewart  v.  Ewart,  219. 
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PARTITION  OF  LINE  FENCES. 

There  are  but  two  methods  of  dividing  partition  fences,  one  by 
order  of  the  fence  viewers,  and  the  other  by  written  agree- 
ment as  provided  by  Code,  sections  2356  and  2361';  and  a  divi- 
sion based  on  a  mere  understanding  of  one  landowner  with 
the  tenants  of  the  other  is  of  no  effect.  De  Mers  v.  Rohan, 
488. 

Duty  to  maintain.  Where  there  has  been  no  legal  partition 
of  a  division  fence,  the  duty  of  maintaining  the  entire  fence 
rests  on  both  owners  alike,  and  neither  can  complain  of  the 
neglect  of  the  other.    Idem, 

PARTNERSHIP. 

Partnership  contract:  Ccmsideration.  ,An  oral  agreement  by 
which  defendant  was  to  purchase  in  his  own  name  a  single 
tract  of  land,  paying  therefor  with  his  own  funds,  to  be 
repaid  by  a  sale  of  mining  rights,  and  to  which  plaintiffs 
neither  contributed  nor  engaged  to  contribute  anything,  if 
sufficient  to  establish  a  partnership  in  the  profits,  still  the 
agreement  could  not  be  enforced  for  want  of  consideration. 
Forrest  v.  O'Bryan,  571. 

Resulting  trust.  A  mere  verbal  agreement  whereby  defendant 
was  to  purchase  a  tract  of  land  in  his  own  name  and  with 
his  own  funds  to  be  resold  and  the  profits  above  cost  to 
be  the  joint  property  of  plaintiffs  and  defendant,  and  to  the 
purchase  of  which  plaintiffs  contributed  nothing  gave  them 
no  right  or  interest  in  the  land;  nor  was  defendant's  relation 
to  the  claimed  partnership  shown  to  have  been  such  as  to 
raise  a  trust  in  favor  of  plaintiffs.    Idem 

PARTY  WALLS. 

Chimney  flues:  Injunction.  Wbere  a  party  wall  is  erected 
without  request  by  an  adjoining  owner  for  flues  or  joist  bear- 
ings, as  provided  in  Code,  section  2998,  and  chimney  flues  are 
constructed  therein  by  the  owner  for  his  own  use'  a  sale  of 
an  undivided  one  half  interest  in  the  wall,  simply,  without 
reference  to  the  flues,  will  not  entitle  the  adjoining  owner  to 
use  the  same  in  a  manner  detrimental  to  his  co-owner.  Kool- 
beck  V.   Baughn,  194. 

PENSION  MONEY. 

Exemptions.  Land  purchased  with  pension  money  is  exempt 
from    execution,   although    a   portion    of  the   price   may   have 
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been  paid  from  the  proceeds  of  a  sale  of  coal  rights  therein, 
as  the  same  constitute  an  interest  in  the  land  and  are  not  the 
increase  or  produce  derived  from  the  land;  and  the  property 
may  be  conveyed  free  from  liability  for  grantor's  debts. 
Smyth   V.    Hall,   627. 

PERMITS  TO  SELL  LIQUOR.    See  Druggists'  Permits. 

PERSONAL  SERVICES.    See   Contracts. 

PHYSICIANS. 

Contagious  disease:  Compensation  of  physician:  Liability  of 
county.  Under  section  2570,  Code  of  1897,  the  liability  of  a 
county  became  absolute  for  the  bill  of  a  physician  employed 
by  a  local  board  of  health  to  attend  a  person  afflicted  with 
contagious  disease,  as  the  same  was  allowed  by  the  board  of 
health,  where  it  appeared  that  the  patient  and  those  liable 
for  his  support  were  unable  to  pay.  Resner  v.  Carroll  County, 
423. 

Expert  evidence.  In  an  action  for  the  negligent  treatment  of 
a  dislocated  shoulder,  the  evidence  is  reviewed,  and  in  view 
of  the  conflict,  is  held  to  present  a  question  for  the  jury  as 
to  whether  the  method  of  treatment  adopted  was  proper. 
Tomer  v.  Aiken,  114. 

Where  the  employment  of  a  physician  has  been  terminated,  he 
may  refuse  further  attendance,  and  such  refusal,  where  there 
is  no  further  showing  save  the  patient  was  suffering  the  pain 
usual  in  such  cases,  will  not  justify  the  admission  of  evidence 
that  the  same  amounted  to  improper  treatment;  nor  under  the 
circumstances  was  negligence  of  the  attending  physician  shown. 
Idem. 

Negligent  treatment:  Diagnosis.  The  fact  that  a  physician  im- 
properly diagnosed  an  injury  as  a  fracture  rather  than  as  a 
dislocation  was  immaterial  on  the  question  of  negligent  treat- 
ment, where  the  treatment  was  suitable  to  reduce  a  dislocation. 
Idem. 

In  an  action  for  damages  resulting  from  an  alleged  negligent 
treatment  of  an  injury  to  plaintiff's  shoulder  bones,  the  ques- 
tion of  whether  the  injury  was  diagnosed  as  a  dislocation  or  as 
a  fracture,  was,  under  the  conflicting  evidence,  one  for  the  jury. 
Idem. 

Negligence  of  a  physician  cannot  be  predicated  on  a  failure  to  ef- 
fect a  cure  of  a  dislocated  shoulder  bone,  where  it  is  shown  that 
favorable  results  are  not  always  obtained  under  any  form  of 
treatment.    Idem. 
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Negligence  in  permitting  certain  intervals  to  elapse  between  a 
physician's  visits  depends  on  the  custom  or  practice  in  similar 
localities,  and  not  on  the  custom  of  a  particular  physician  in 
his  own  practice.    Idem. 

Pott  mortem  examination:  Consent.  Consent  to  a  post  mortem 
examination  to  ascertain  the  cause  of  death  implies  permission 
to  conduct  the  examination  in  the  approved  ntanner  including 
the  removal  of  organs  for  microscopic  examination  where 
necessary  and  proper,  unless  such  permission  is  expressly 
withheld,  especially  where  the  parts  were  duly  returned  and 
replaced  for  burial.    Winkler  v.  Hawkes  &  Ackley,  474. 

Privilege:  Waiver.  The  fact  that  a  physician,  called  by  de- 
fendant to  examine  plaintiff  immediately  after  his  injury, 
testified  on  plaintiff's  preliminary  examination  as  to  his  com- 
petency under  Code,  section  4608,  that  he  found  plaintiff  in 
an  unconscious  condition,  substantially  as  he  had  stated  in 
defendant's  prior  examination,  did  not  amount  to  a  waiver  of 
plaintiff's  right  to  object  that  the  witness  was  within  the 
privilege  of  the  statute,  as  the  preliminary  examination  dis- 
closed no  new  facts  and  the  same  was  not  affirmative  proof 
of  any  material  fact  for  plaintiff.    Nugent  v.  Packing  Co.,  517. 

PLEADINGS. 

AMENDMENTS. 

It  is  not  an  abuse  of  discretion  to  permit  the  filing  of  an  amend- 
ment after  the  evidence  is  in,  to  conform  the  pleadings  to  the 
proof.    Johnson  v.  Insurance  Co.,  565. 

In  an  action  to  restrain  the  removal  of  fixtures  by  a  tenant,  it 
was  not  an  abuse  of  discretion  to  strike  from  defendant'? 
amended  answer  allegations  alleging  a  new  cause  of  action  for 
conversion  of  the  fixtures,  by  way  of  a  counterclaim,  so  far 
as  the  same  asked  for  affirmative  relief,  and  permitting  it  to 
stand  as  to  the  defensive  matter.     Daly  v.  Simonson,  716. 

Failure  to  plead  to  an  amendment.  Where  the  parties  proceed 
to  trial  without  answer  or  other  pleading  to  an  amended  pe- 
tition, the  plaintiff  cannot  afterwards  claim  that  defendant  is 
in  default  or  that  the  allegations  in  the  amendment  should 
be  treated  as  confessed.    Gregory  v.  Bowlsby,  588. 

OF  THE  PETITION. 
Breach  of  warranty.    Where  the  allegations  of  a  petition  indi- 
cated an  intention  to  rely  on  a  breach  of  warranty,  the  further 
allegation  that  defendant  knew  his  statements  to  be  false,  did 
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not   convert  the   action  into   one   for   misrepresentation   and 
fraud.    Wingate  v.  Johnson,  154. 

Election  of  remedies.  A  plaintiff  may  plead  as  many  causes  of 
action  of  the  same  general  character  as  he  may  possess  in 
separate  counts,  and  is  not  required  to  elect  under  which  he 
will  proceed.-    Watters  v.  Waterloo,  199. 

Counterclaini.  An  independent  cause  of  action  cannot  be  pleaded 
in  a  replevin  action  either  as  a  counterclaim  or  otherwise  as 
a  defense.    Sylvester  v.  Ammons,  140. 

EstoppeL  An  estoppel  must  be  pleaded.  Continental  Ins.  Co. 
v.  Qark  &  Cressler,  274. 

Filing:  Discretion*  The  subsequent  approval  of  the  filing  of  a 
pleading  is  as  effective  as  though  permission  had  been  granted 
in  advance;  and  the  court's  discretion  in  permitting  the  dila- 
tory filing  of  pleadings  will  not  be  disturbed  on  appeal  in  the 
absence  of  its  abuse.    Rice  v.   Bolton,  654. 

•  

Fraud.  Fraud  cannot  be  pleaded  in  general  terms,  but  the  facts 
relied  upon  must  be  stated.    Hoon  v.  Hoon,  391. 

In  a  recovery  of  personal  property  claimed  to  have  been  wrong- 
fully taken  under  a  mortgage,  it  is  competent  to  allege  and 
prove  that  the  mortgage  was  procured  by  fraud,  and  that  it  is 
without  consideration.     Sylvester  v.  Ammons,  140. 

Negligence.  In  an  action  for  negligence  against  a  railway  com- 
pany, an  allegation  of  the  petition  that  defendant  obstructed 

*  a  street  by  its  cars,  should  be  stricken,  where  it  waS  not  alsQ 
alleged  that  the  street  extended  over  the  right-of-way.  Eakins 
V.  Railway  Co.,  324. 

Where  an  action  was  bottomed  on  negligence  and  the  wrong 
was  willful,  the  petition  need  not  negative  contributory  neg- 
ligence.    Continental   Ins.   Co.  v.   Clark  &  Cressler,  274. 

New  trial.  An  application  for  a  new  trial  based  on  a  supposed 
agreement  with  counsel,  which  fails  to  allege  that  the  agree- 
ment was  not  performed,  is  insufficient.  Tschohl  v.  Insurance 
Co.,  211. 

An  application  for  a  new  trial  after  judgment  by  default  must 
set  forth  a  good  defense  to  the  action.    Idem. 

Trusts.  To  admit  proof  of  a  trust  the  facts  relied  upon  must 
be  pleaded.    Hoon  v.  Hoon,  391. 

Assessment  of  omitted  property.  No  formal  pleadings  are  re- 
quired in  a  proceeding  to  assess  omitted  property,  and  a 
taxpayer's  general  objection  to  an  assessment,  made  before 
the  treasurer,  that  the  items  of  moneys  and  credits  proposed 
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to  be  assessed  were  not  items  for  which  he  was  liable  for 
the  years  specified,  and  that  his  indebtedness  for  those  years 
which  he  was  entitled  to  set  off  against  the  same  was  equal 
to  the  amount  of  his  moneys  and  credits,  was  sufficiently 
specific  to  raise  the  issue  on  appeal.  Schoonover  v.  Pitcina, 
261. 

DEFENSES. 

Interrogatories:  Failure  to  answer:  Judgment.  Code,  section 
3610,  does  not  contemplate  a  summary  entry  of  judgment 
because  of  indefinite  or  unsatisfactory  answers  by  a  municipal 
corporation  to  interrogatories  attached  to  a  pleading;  and 
such  an  orde^  will  not  generally  be  entered  without  an  oppor- 
tunity to  the  delinquent  party  to  correct  the  fault.  Modern 
Steel  Structural  Co.  v.  Van  Buren  County,  606. 

Limitation  of  actions.  Limitation  is  an  affirmative  defense  and 
must  be  pleaded  by  allegation  of  facts  constituting  the  same, 
otherwise  it  is  waived.     Borghart  v.  Cedar  Rapids,  313. 

Plea  in  bar.  One  who  has  not  pleaded  a  judgment  in  bar  of  the 
action  cannot  raise  the  question  on  appeal.  Newburn  v.  Lu- 
cas, 85. 

Reply:  Costs.  Where  the  appellant  in  his  reply  brief  failed  to 
discuss  any  matters  not  sufficiently  presented  in  appellee's 
opening  argument,  to  enable  a  full  response  in  appellant's 
main  argument,  the  costs  of  the  reply  will  be  taxed  to  him. 
Schoonover  v.  Petcina,  261. 

MOTIONS.  ' 
Admission  of  evidence?    Error.    Error  in  refusing  to  strike  an 
ordinance  pleaded  as  authority  to  make  a  post  mortem  exami- 
nation, was  cured  by  an  instruction  that  the  ordinance  gave 
no  such  authority.    Winkler  v.  Hawkes  &  Ackley,  474. 

Judgment  on  the  pleadings.  A  verified  answer  and  counterclaim 
will  not  be  taken  as  true  and  judgment  rendered  thereon,  be- 
cause of  an  unverified  reply.  The  proper  practice  is  a  motion 
to  strike.    Newburn  v.  Lucas,  85. 

Objection  to  pleadings.  An  objection  to  the  insufficiency  of  a 
pleading  which  was  in  no  manner  tested  on  the  trial,  is  unavail- 
able on  appeal,  where  enough  was  alleged  to  present  the  issue 
upon  which  the  case  was  tried,  and  no  objection  was  made  to 
the  evidence  in  support  thereof.    Fox  v.  National  Bank,  481. 
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POISON. 

Sale  of  poison:  Negligence.  The  sale  of» poisonous  substances 
without  labeling  the  same  as  required  by  law,  is  negligence 
per  se,     Burk  v.  Creamery  Package  Mfg.  Co.,  73(^ 

In  an  action  for  the  death  of  plaintiff's  son  caused  from  drinking 
a  poisonous  liquid  sold  by  defendant  without  labeling  as  re- 
quired by  law,  it  was  incumbent  on  plaintiff  to  show  that  such 
violation  of  the  statute  was  the  proximate  cause  of  the  death. 
Idem. 

Negligence  on  the  part  of  the  purchaser  of  poison  will  not  neces- 
sarily excuse  the  vendor  for  his  violation  of  the  law  requiring 
it  to  be  labeled.    Idem. 

Where  a  jug  of  poison  was  deposited  in  a  creamery  at  a  place 
where  similar  receptacles  were  usually  kept  containing  butter- 
milk, permission  of  the  creamery  manager  to  take  a  drink  of 
buttermilk  was  not  of  itself  negligence,  it  not  appearing  that 
he  knew  one  of  the  jugs  to  contain  poison.    Idem.     • 

Under  the  issues,  an  instruction  that  the  fact  that  employes  of  a 
creamery,  at  which  place  the  deceased  drank  poison  from  a  jug 
supposed  to  contain  buttermilk,  knew  the  jug  contained  poison, 
did  not  relieve  defendant  from  the  charge  of  negligence,  pro- 
vided it  sold  the  same  without  labeling  as  required  by  law,  was 
not  objectionable  as  eliminating  from  the  case  the  doctrine  of 
proximate  cause.    Idem. 

POLICE  POWER. 

Ordinances.  Generally  the  authority  providing  for  an  exercise 
of  a  power  granted  to  a  city  by  the  legislature  should  be  by 
ordinance  rather  than  by  resolution,  but  where  the  council 
is  required  by  the  statute  or  a  general  ordinance  to  act  simply 
by  a  vote  or  otherwise,  a  resolution  is  sufficient.  Martin  v. 
Oskaloosa,  680. 

Although  the  statutes  may  not  specifically  require  an  ordinance 
for  the  exercise  of  a  delegated  power,  yet  if  the  statute  is  not 
specific  as  to  the  method,  an  ordinance  may  be  necessary, 
and  when  enacted  must  be  pursued.    Idem. 

Where  the  statute  requires  an  ordinance  for  the  exercise  of  a 
power  conferred  upon  a  city,  the  proceedings  of  the  city  with- 
out the  ordinance  are  void.     Idem. 

A  city  has  power  under  Code,  section  680,  to  enact  an  ordinance 
prohibiting  the  keeping  of  a  place  of  business,  resorted  to  for 
the  purpose  of  drinking  intoxicating  liquor,  open  on  Sunday. 
Town  of  Lovilla  v.  Cobb,  557. 
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POSSESSION  OF  STOLEN  PROPERTY.    See  Burglary. 
POST  MORTEM  EXAMINATION. 

Consent.  Consent  to  a  post  mortem  examination  to  ascertain 
the  caust  of  death  implies  permission  to  conduct  the  examina- 
tion in  the  approved  manner  including  the  removal  of  organs 
for  microscopic  examination  where  necessary  and  proper,  un- 
less such  permission  is  expressly  withheld,  especially  where 
the  parts  were  duly  returned  and  replaced  for  burial.  Winkler 
V.  Hawkes  &  Ackley,  474. 

PRACTICE. 

IN  SUPREME  COURT. 

Admission  of  evidence : '  Reversible  error.  A  cause  will  not  be 
reversed  because  a  witness  has  been  permitted  to  answer  lead- 
ing questions  or  to  state  a  conclusion,  wher^  it  is  apparent  from 
the  whole  evidence  that  no  prejudice  resulted,  although  tech- 
nically  the  rulings  were  incorrect.  Roush  v.  Gesman  Bros. 
&  Grant,  493. 

Appeals.  An  appeal  to  the  supreme  court  which  is  not  pre- 
sented in  substantial  conformity  with  the  rules  governing  the 
same,  is  not  entitled  to  consideration.  Winkler  v.  Hawkes  & 
Ackley,  474. 

It  does  not  necessarily  follow  from  the  fact  that  the  cross- 
examination  of  certain  witnesses  does  not  appear  in  appellant's 
abstract,  that  the  same  does  not  contain  the  substance  of  the 
evidence  as  required  to  be  set  out;  this  objection  should  be 
met  by  an  amended  or  additional  abstract.  Wolf  v.  Elevator 
Co.,  659. 

An  appeal  does  not  lie  from  an  order  refusing  to  direct  a  verdict 
in  favor  of  a  cross  defendant,  as  to  whom  there  had  been  no 
trial.    Bussell  v.  City  of  Fort  Dodge,  308. 

An  order  for  continuance  against  a  defendant  to  a  cross  petition 
is  not  appealable.    Idem. 

The  insufficiency  of  a  pleading  which  states  a  cause  of  action, 
cannot  be  first  assailed  in  the  appellate  court.  Newbum  v. 
Lucas,  85. 
Defaults:  Setting  aside.  The  order  of  the  trial  court  in  setting 
aside  a  default  will  not  be  disturbed  on  appeal  unless  a  clear 
abuse  of  discretion  :s  shown.     Carver  v.  Seevers  &  Bryan,  669. 

Setting  aside  a  default  to.  permit  a  defense  on  the  merits  is  a 
matter   largely  within   the   discretion   of  the  trial   court,   and 
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its   order    will    not   be    disturbed    except   in    cases    of   abuse. 
Klepfer  v.  City  of  Keokuk,  592. 

Defective  record:    Costs.    Although  an  abstract  is  not  so  de- 
fective that  a  motion  to  affirm  or  strike  should  be  sustained, 
•  still  where  the  questions  and  answers  arc  needlessly  set  out 
the  cost  of  printing  m&y  be   taxed  to  appellant  on  reversal. 
Plagge  V.  Mensing,  737. 

New  trial.  Where  a  motion  for  a  new  triaj  is  based  npon  several 
grounds  and  is  sustained  generally,  the  appellant  must  not 
only  show  an  abuse  of  discretion  but  that  none  of  the  grounds 
were  good,  to  obtain  a  reversal.     Hydinger  v.  Railway  Co.,  ^22. 

Plea  in  bar.  One  who  has  not  pleaded  a  judgment  in  bar  of  the 
action  cannot  raise  the  question  on  appeal.  Newburn  v.  Lu- 
cas, 85. 

Trial  de  novo.  Although  a  case  is  triable  de  novo  on  appeal,  in 
view  of  the  opportunity  of  the  trial  judge  to  observe  the 
demeanor  of  the  witnesses,  his  findings  will  be  disturbed  with 
reluctance.    Johnson  v.  Insurance  Co.,  565. 

Reasonable  doubt:  Review  on  appeaL  The  appellate  court  will 
not  pass  on-  the  question  of  reasonable  doubt  in  reviewing  the 
evidence,  but  if  the  verdict  has  support  and  the  jury  has  been 
properly  instructed,  its  finding  on  the  question  is  final.  State 
V.  Pray,  248. 

Receivers:  Pinal  Report:  Setting  aside.  A  receiver  is  so 
largely  undeV  the  direction  and  control  of  the  district  court 
that  an  order  setting  aside  a  final  report  and  discharge  will 
not  be  disturbed  on  appeal  unless  there  is  a  clear  abuse  of  dis- 
cretion.   Williams  v.  Loan  Co.,  22. 

Review  of  directed  verdict  A  motion  to  direct  a  verdict  will 
only  be  reviewed  on  the  grounds  on  which  it  was  submitted 
in  the  trial  court.     Earl  v.  Cedar  Rapids,  361. 

IN  DISTRICT  COURT. 

Admission  of  evidence:  Error.  Error  in  refusing  to  strike  an 
ordinance  pleaded  as  authority  to  make  a  post  mortem  exami- 
nation, was  cured  by  an  instruction  that  the  ordinance  gave 
no  such  authority.    Winkler  v.  Hawkes  &  Ackley,  474. 

Appointment  of  guardian  ad  litem:  Collateral  attack.  An  order 
of  court  appointing  a  guardian  ad  litem  and  directing  the  sale 
of  a  minor's  property  after  service  of  notice  but  prior  to  the 
date  specified  therein,  though  irregular,  is  not  subject  to 
collateral  attack  where  no  application  for  its  correction  was 
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made  during  the  term   and   the  record  was  subsequently  ap- 
proved.    Rice  V.  Bolton,  654. 

Arrest  of  judgment  Where  a  petition  in  an  action  on  the  bond 
for  damages  for  the  wrongful  issuance  of  a  temporary  injunc- 
tion fails  to  state  that  the  main  auction  has  been  determined, 
a  motion  in  arrest  of  judgment  thereon,  under  Code,  section 
3758,  will  lie.     Lacey  v.  Davis,  675. 

Contempt:  Procedure.  Under  the  Code,  a  denial  by  the  ac- 
cused of  the  contempt  charged  does  not  operate,  as  at  common 
law,  to  purge  him  of  the  offense,  but  the  court  is  to  determine 
by  a  trial  the  facts. put  in  issue  by  the  answer;  and  a  contrary, 
view  is  not  indicated  by  the  provisions  of  Code,  section  2407, 
relating  to  the  violation  of  a  liquor  nuisance  injunction.  Drady 
V.  District  Court,  345. 

A  contempt  proceeding  may  be  tried  by  any  judge  of  the  court 
in  which  the  offense  was  committed.    Idem. 

Filing  of  pleadings.  The  subsequent  approval  of  the  filing  of  a 
pleading  is  as  effective  as  though  permission  had  been  granted 
in  advance;  and  the  court's  discretion  in  permitting  the 
dilatory  filing  of  pleadings  will  not  be  disturbed  on  appeal  in 
the  absence  of  its  abuse.    Rice  v.  Bolton,  654. 

Defaults:  Setting  aside.  Where  time  to  file  a  substituted  peti- 
tion is  given  **  until "  a  certain  day,  the  day  named  will  be 
excluded  unless  a  contrary  intention  appears,  and  a  default 
judgment  taken  upon  a  petition  filed  on  the  day  so  named  will 
be  set  aside  without  the  filing  of  an  affidavit  of  merits  and  an 
answer.     Carver  v.  Seevers  &  Bryan,  669. 

In  an  action  for  a  personal  injury,  an  affidavit  of  merits  in  sup- 
port of  a  motion  to  set  aside  a  default,  which  alleges  a  belief 
that  the  accident  was  the  result  of  plaintifTs  negligence  and 
not  that  of  defendant,  is  sufficient  without  setting  out  all  the 
facts  upon  which  the  conclusion  rests.  Klepfer  v.  City  of 
Keokuk,  592. 

Dismissal  of  actions:  Ratification:  Estoppel  The  denial  of  a 
count  of  the  petition,  tender  of  the  amount  claimed  and  offer 
to  confess  judgment  therefor,  which  are  refused,  will  not  pre- 
clude the  right  of  plaintiff  to  dismiss  as  to  that  count  at  any 
time  before  judgment;  nor  will  it  amount  to  a  ratification  or 
work  an  estoppel.  Continental  Insurance  Co.  v.  Qark  &  Cress- 
ler,  274 

Instructions.  In  a  personal  injury  action,  it  is  proper  to  submit 
defendant's  theory  of  the  case,  though  supported  by  the  testi- 
mony of  but  one  witness.     Christie  v.  Stedman,  428. 
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In  submitting  defendant's  case  as  disclosed  by  his  evidence,  the 
court  should  also  state  the  situation  in  the  same  way  so  far 
as  favorable  to  the  plaintiff  and  arising  out  of  the  same  evi- 
dence.    Idem. 

Jury  trial:  Waiver.  A  defendant  may  waive  a  jury  on  the  trial 
of  an  appeal  from  a  conviction  before  a  mayor  for  the  viola- 
tion of  an  ordinance.     Town  of  Lovilia  v.  Cobb,  657. 

Motion  book:  Notation  of  orders.  Where  a  rule  of  court  re- 
quires all  orders  made  while  in  session  to  be  entered  on  a 
calendar  or  motion  docket,  a  receiver  should  note  thereon  the 
filing  of  his  final  report,  petition  for  discharge  and  the  order 
fixing  the  time  of  hearing  and  manner  of  service.  Williams 
V.  Loan  Co.,  22. 

New  trial:  Discretion:  Evidence.  The  granting  of  a  new  trial 
is  peculiarly  a  matter  of  discretion  with  the  trial  court  and  in 
the  absence  of  a  showing  of  its  abuse  the  ruling  will  not  be 
disturbed.  Evidence  considered  and  held  insufficient  to  show 
an  abuse  of  discretion.    Tschohl  v.  Insurance  Co.,  211. 

^  An  application  for  a  new  trial  based  on  a  supposed  agreement 
with  counsel,  which  fails  to  allege  that  the  agreement  was  not 
performed,  is  insufficient.    Idem. 

An  application  for  a  new  trial  after  judgment  by  default  must 
set  forth  a  good  defense  to  the  action.    Idem. 

Pleadings.  It  is  not  an  abuse  of  discretion  to  permit  the  filing 
of  an  amendment,  after  the  evidence  is  in,  to  conform  the 
pleadings  to  the  proof.    Johnson  v.  Insurance  Co.,  565. 

Where  the  parties  proceed  to  trial  without  answer  or  other  plead- 
ing to  an  amended  petition,  the  plaintiff  cannot  afterwards 
claim  that  defendant  is  in  default  or  that  the  allegations  in 
the  amendment  should  be  treated  as  confessed.  Gregory  v. 
Bowlsby,  588. 

A  verified  answer  and  counterclaim  will  not  be  taken  as  true 
and  judgment  rendered  thereon,  because  of  an  unverified  reply. 
The  proper  practice  is  a  motion  to  strike.  Newburn  v.  Lu- 
cas, 85. 

Setting  aside  receiver's  report.  The  court  may  set  aside  the 
final  report  and  discharge  of  a  receiver  on  the  petition  of  any 
person  interested,  without  requiring  other  creditors  or  the 
original  parties  to  the  litigation  to  be  brought  in.  Williams 
V.  Loan  Co.,  22. 

Although  notice  of  a  receiver's  final  report  and  fixing  the  time 
of  hearing  thereon  is  not  required  by  statute,  yet  where  \t  is 
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required  by  an  order  of  the  court,  a  discharge  procured  with- 
out compliance  may  be  set  aside.    Idem. 

The  overruling  of  a  motion  to  set  aside  an  order  discharging  a 
receiver,  because  not  the  proper  remedy,  is  not  a  bar  to  a  peti- 
tion for  the  same  purpose.    Idem. 

Special  interrogatories.  Special  interrogatories  in  the  nature  of 
a  cross-examination  of  the  jury  should  be  refused.  Greenlee 
V.  Mosnat,  330. 

It  was  error  to  submit  a  special  interrogatory  as  to  whether  de- 
fendant guaranteed  the  quantity  of  land  conveyed,  where  the 
real  issue  was  whether  defendant  had  made  such  representa- 
tions that  plaintiff  had  the  right  to  rely  thereon  as  a  warranty. 
Boddy  V.  Henry,  31. 

Trial  de  novo.  Where  an  assessment  of  omitted  property  has 
been  made  and ,  an  appeal  taken,  it  becomes  the  duty  of  the 
court  to  inquire  into  and  determine  de  novo  from  all  the  evi- 
dence the  liability  for  the  assessment;  and  an  unverified  state- 
ment of  omitted  taxes  prepared  by  agents  of  the  county  em- 
ployed to  discover  the  same,  and  the  assessment  thereof,  does 
not  make  a  prima  facie  case  for  the  county  requiring  the  tax- 
payer to  show  that  specific  items  were  erroneously  listed. 
Schoonover  v.  Petcina,  261. 

Reduction  of  verdict.  It  is  error '  for  a  trial  court  to  reduce  a 
verdict  and  enter  judgment  without  giving  the  party  against 
whom  it  is  to  be  entered  the  option  of  accepting  the  s.ame  or 
submitting  to  a  new  trial.     Barber  v.  Maden,  402. 

Setting  verdict  aside.  Inaccurate  answers  to  special  interroga- 
tories not  calling  for  ultimate  facts,  nor  for  facts  of  such  im- 
portance that  a  finding  thereon  against  the  weight  of  the  tes- 
timony is  necessarily  indicative  of  passion,  do  not  constitute 
ground  for  setting  aside  the  general  verdict.  Kuehl  v.  Rail- 
way Co.,  638. 

PRACTICE  OF  MEDICINE. 

Physicians:  Negligence:  Diagnosis.  In  an  action  for  damages 
resulting  from  an  alleged  negligent  treatment  of  an  injury  to 
plaintiff's  shoulder  bones,  the  question  of  whether  the  injury 
was  diagnosed  as  a  dislocation  or  as  a  fracture,  was,  under 
the  conflicting  evidence,  one  for  the  jury.    Tomer  v.  Aiken,  114. 

In  an  action  for  the  negligent  treatment  of  a  dislocated  shoulder, 
the  evidence  is  reviewed,  and  in  view  of  the  conflict,  is  held  to 
present  a  question  for  the  jury  as  to  whether  the  method  of 
treatment  adopted  was  proper.     Idem. 
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Where  the  employment  of  a  physician  has  been  terminated,  he 
may  refuse  further  attendance,  and  such  refusal,  where  there  is 
no  further  showing  save  the  patient  was  suffering  the  pain 
usual  in  such  cases,  will  not  justify  the  admission  of  evidence 
that  the  same  amounted  to  improper  treatment;  nor  under  the 
circumstances  was  negligence  of  the  attending  physician  shown. 
Idem. 

Negligence  of  a  physician  cannot  be  predicated  on  a  failure  to 
effect  a  cure  of  a  dislocated  shoulder  bone,  where  it  is  shown 
that  favorable  results  are  not  always  obtained  under  any  form 
of  treatment.    Idem. 

Negligence  in  permitting  certain  intervals  to  elapse  between  a 
physician's  visits  depends  on  the  custom  or  practice  in  similar 
locstlities,  and  not  on  the  custom  of  a  particular  physician  in  his 
own  practice.    Idem. 

The  fact  that  a  physician  improperly  diagnosed  an  injury  as  a 
fracture  rather  than  as  a  dislocation  was  immaterial  on  the 
question  of  negligent  treatment,  where  the  treatment  was  suit- 
able to  reduce  a  dislocation.    Idem, 

Post  mortem  examination:  Consent.  Consent  to  a  post  mortem 
examination  to  ascertain  the  cause  of  death  implies  permission 
to  conduct  the  examination  in  the  approved  manner  including 
the  removal  of  organs  for  microscopic  examination  where 
necessary  and  proper,  unless  such  permission  is  expressly  with- 
held, especially  where  the  parts  were  duly  returned  and  re- 
placed for  burial.    Winkler  v.  Hawkes  &  Ackley,  474. 

PRESUMPTIONS. 

Certification  of  records.  The  certificate  of  a  clerk  of  courts  of  a 
foreign  State  which  refers  to  and  is  attached  to  a  copy  of  the 
record  certified,  will  be  presumed  to  have  been  lawfully  made 
and^to  certify  to  the  copy  of  the  record  to  which  it  is  attached, 
although  made  on  a  separate  sheet.    Woodworth  v.  McKee,  714. 

Jurisdiction.  Where  the  certificate  to  a  judgment  record  of 
another  State  shows  that  the  judgment  was  rendered  by  a  court 
of  record  with  a  clerk  and  seal,  it  will  be  presumed  that  the 
court  had  jurisdiction  of  the  parties  and  the  subject  matter, 
until  the  contrary  is  shown.    Woodworth  v.  McKee,  714. 

Presumption  of  fraud.  The  mere  relationship  of  a  parent  and 
adult  child  will  not  constitute  such  a  state  of  confidence  as  to 
raise  a  presumption  of  fraud,  but  it  will  be  considered  in  con- 
nection with  other  facts  and  circumstances  for  the  purpose  of 
establishing  a  trust.  Gregory  v.  Bowlsby,  588. 
Vol.  126  Ta.— 57 
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Presumption  of  authority  to  insure.  The  assured  may  rightfully 
assume  that  a  company  issuing  a  policy  of  insurance  is  author- 
ized to  do  business  in  this  State,  in  the  absence  of  information 
to  the  contrary.    Hartman  &  Daniels  v.  HoUowell,  643. 

Sale  of  intestate's  land:  Description.  In  a  suit  to  set  aside  the 
sale  of  an  intestate's  lands,  the  description  of  the  same  in  the 
order  of  sale  will  be  presumed  to  exemplify  what  was  intended, 
in  the  absence  of  an  averment  to  the  contrary.  Rice  v.  Bokon, 
654. 

PRIVILEGED  COMMUNICATIONS.    See  Evii^cx. 

PROXIMATE  CAUSE.    See  Negugence. 

Where  plaintiff  was  injured  from  a  fall  due  to  an  alleged  defec- 
tive sidewalk  and  subsequently  sustained  other  injuries  from  a 
fall  on  another  street,  due  to  the  negligence  of  the  city  in 
failing  to  keep  the  walk  clear  of  snow  and  ice,  it  is  held  that 
the  relation  of  the  alleged  negligence  of  the  city  causing  the 
first  injury  to  the  latter  accident,  was  not  such  as  to  constitute 
the  former  the  natural  and  proximate  cause  of  the  latter. 
Watters  v.  Waterloo,  199. 

Where  several  proximate  causes  contribute  to  an  accident,  and 
each  is  an  effective  cause,  the  result  may  be  attributed  to  any 
or  all  of  the  causes.    Burk  v.  Creamery  Package  Mfg.  Co.,  730. 

In  an  action  for  the  death  of  plaintiffs  son  caused  from  drinking 
a  poisonous  liquid  sold  by  defendant  without  labeling  as  re- 
quired by  law,  it  was  incumbent  on  plaintiff  to  show  that  such 
violation  of  the  statute  was  the  proximate  cause  of  the  death. 
Idem. 

Instructions.  Under  the  issues,  an  instruction  that  the  fact  that 
employes  of  a  creamery,  at  -which  place  the  deceased  drank 
poison  from  a  jug  supposed  to  contain  buttermilk,  knew  the 
jug  contained  poison,  did  not  relieve  defendant  from  the  charge 
of  negligence,  provided  it  sold  the  same  without  labeling  as  re- 
quired by  law,  was  not  objectionable  as  eliminating  from  the 
case  the  doctrine  of  proximate  cause.    Idem. 

In  an  action  for  negligence,  it  is  not  error  for  the  court  to  use  the 
term  "  proximate  cause "  in  an  instruction,  without  defining  it. 
Idem. 

PUBLIC  LANDS. 

Limitation  of  actions:  When  statute  commences  to  run.  Where 
a  railway  company  has  perfected  its  title  to  land  under  a  grant 
and  nothing  remains  but  to  receive  a  certificate  from  the  gov- 
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erpment,  the  statute  of  limitations  will  commence  to  run  in 
favor  of  one  claiming  an  adverse  interest  at  the  date  such  title 
was  perfected,  but  in  the  absence  of  evidence  to  the  contrary, 
the  company  will  be  presumed  to  have  acquired  title  on  the 
date  of  the  certificate,  and  the  statute  will  run  from  that  time. 
Towa  Railroad  Land  Co.  v.  Fehring,  1. 

PUBLIC  POLICY. 

Discharge  in  bankruptcy.  The  costs  in  a  criminal  prosecution 
are  not  part  of  the  fine  imposed  as  a  punishment  for  the 
offense,  and  a  release  of  the  costs  by  discharge  in  bankruptcy 
is  not  contrary  to  public  policy  because  interfering  with  the 
administration  of  the  criminal  law.    Olds  v.  Forrester,  456. 

PUBLIC  RECORDS. 

Certification  of  records.  The  certificate  of  a  clerk  of  courts  of  a 
foreign  State  which  refers  to  and  is  attached  to  a  copy  of  the 
record  certified,  will  be  presumed  to  have  been  lawfully  made 
and  to  certify  to  the  copy  of  the  record  to  which  it  is  attached, 
although  made  on  a  separate  sheet.  Woodworth  v.  McKee, 
714. 

QUIETING  TITLE. 

Municipal  assessments:  Benefits:  Laches.  Where  a  municipal 
assessment  for  grading  a  street  is  wholly  void,  the  property 
owner  is  not  liable  for  benefits  conferred;  nor  will  delay  in 
suing  to  quiet  title  against  the  assessment  constitute  a  de- 
fense to  that  action.     Carter  v.  Cemansky,  606. 

RAILWAYS.    See  Negligence. 

Construction  of  bridges.  Unless  the  negligent  act  of  a  railway 
company  in  constructing  a  bridge  was  the  producing  cause  in 
flooding  plaintiff's  land,  it  was  not  liable  for  the  injury.  The 
court's  instructions  when  construed  together,  are  held  correct. 
Vyse  V.  The  Chicago,  B.  C.  &  Q.  Ry.  Co.,  90. 

Where  a  railway  company  was  authorized  to  construct  its  road 
over  streams  in  such  manner  as  not  to  unnecessarily  impede 
their  flow  and  an  issue  of  unnecessary  obstruction  was  sub- 
mitted, an  instruction  that  defendant  might,  without  liability, 
obstruct  the  stream  so  far  as  reasonably  necessary  to  main- 
tain its  bridge  in  a  safe  condition,  was  as  favorable  as  defend- 
ant was  entitled  to.    Idem. 

Eminent  domain:  Appeal.  Where  a  railway  company  appealed 
from  an  award  of  damages  in  a  condemnation  proceeding  for 
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right-of-way,  an  appeal  by  the  landowner  was  not  necessary 
in  order  that  he  might  procure  a  larger  award  on  the  trial  of 
the  company's  appeal.    McKinnon  v.  Railway  Co.,  426. 

Failure  to  fence:  Instruction.  In  an  action  for  the  killing  of  an 
animal  claimed  to  have  strayed  upon  defendant's  right-of-way 
by  reason  of  a  defective  fence,  an  instruction  that  plaintiff  could 
only  recover  upon  proof  that  the  fence-  was  out  of  repair^ 
which  was  shown  to  defendant  or  which  had  existed  for  such 
a  length  of  time  that  knowledge  should  be  imputed  to  it 
was  as  favorable  as  defendant  was  entitled  to.  Klay  v.  Rail- 
way Co.,  671. 

Evidence.  In  an  action  against  a  railway  company  for  the  kill- 
ing of  a  steer,  resulting  as  alleged  from  a  defective  right-of- 
way  fence,  the  evidence  is  reviewed  and  held  to  support  a 
finding  that  the  animal  was  upon  the  right-of-way  and  not  upon 
the  public  crossing  when  killed.    Idem. 

Negligence:  Evidence.  In  an  action  for  injury  to  a  brakeman^ 
the  evidence  is  considered  and  held  insufficient  to  support  a 
submission  on  the  theory  that  the  engineer  was  negligent  in 
suddenly  stopping  his  train.    Allen  v.  Railway  Co.,  213. 

In  an  action  for  the  death  of  a  railroad  contractor,  evidence  of 
conversations  between  a  train  dispatcher  and  a  telegraph  oper- 
ator with  reference  to  requiring  trains  to  slow  down  as  they 
approached  the  work,  was  inadmissible  on  the  question  of  the 
company's  negligence,  it  appearing  that  the  dispatcher  was 
connected  with  another  division  of  the  road  and  there  being 
no  showing  of  authority  or  that  anyone  in  authority  had 
knowledge  of  the  work.     Carpenter  v.  Ry.  Co.,  94. 

Where  an  engineer  had  testified  that  he  did  not  sound  the 
whistle,  and  denied  on  cross-examination  that  at  a  certain 
time  and  place  and  in  the  presence  of  certain  persons  he 
stated  that  he  did  give  the  signal,  it  was  competent  to  show 
that  he  made  the  latter  statement,  not  as  an  admission  binding 
upon  the  company  but  for  impeachment  purposes.  Gregory  v. 
Railway  Co.,  230. 

The  liability  of  a  railway  company  for  a  personal  injury  is  de- 
pendent upon  a  violation  of  some  duty  which  it  owes  the  plain- 
tiff. The  evidence  is  reviewed  and  held  insufficient  to  establish 
negligence,  and  to  support  a  directed  verdict  for  defendant. 
Eakins  v.  Railway  Co.,  324. 

A.  witness  familiar  with  the  running  of  trains  and  shown  to  have 
a   general    knowledge   of   their   rates   of  speed,    may  give   an 
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Opinion  as  to  the  speed  of  a   particular  train  which   he  has 
observed.     Gregory  v.  Railway  Co.,  230. 

Evidence  in  an  action  for  the  death  of  a  girl  two  years  old,  that 
her  parents  were  farmers  and  that  the  wages  of  female  school 
teachers  in  that  locality  were  from  $30.00  to  $35.00  per  month, 
is  held  sufficient  to  take  the  case  to  the  jury  on  the  value  of 
her  life  to  her  estate.    Idem. 

Where  one  was  fully  advised  and  knew  of  the  impending  danger 
from  an  approaching  train,  and  death  resulted  from  his  failure 
to  avoid  the  accident,  negligence  of  the  company  could  not  be 
predicated  on  the  failure  of  the  engine  men  to  ring  the  bell 
or  sound  the  whistle,  it  appearing  that  the  duty  to  so  warn 
the  deceased  did  not  arise  until  after  he  knew  of  the  danger; 
nor  was  such  failure  the  proximate  cause  of  the  injury.  Car- 
penter V.  The  Chicago,  R.  I.  &  P.  Ry.  Co.,  94. 

The  liability  of  a  railway  company  for  the  death  of  a  trespasser 
upon  its  tracks,  is  not  dependent  upon  the  willful  and  wanton 
act  of  the  trainmen,  but  a  failure  to  exercise  the  highest  possi7 
ble  degree  of  care  to  avoid  the  accident  after  the  peril  is  dis- 
covered, will  fix  its  liability.     Gregory  v.  Railway  Co.,  230. 

Where  an  engineer-  discovered  a  child  of  tender  years  upon  the 
track,  the  question  of  whether  his  failure  to  sound  the  whistle 
was  the  exercise  of  a  prudent  judgment,  was  ont  of  fact  for  the 
jury.    Idem. 

A  railway  company  is  not  liable  because  of  a  failure  of  the  en- 
gineer to  sound  the  whistle  when  the  accident  would  inev- 
itably have  happened,  but  the  question  of  whether  such  signal 
would  probably  have  avoided  the  accident  is  for  the  jury. 
Idem. 

Evidence  that  defendant's  employes  had  worked  the  track  be- 
tween the  time  of  the  accident  and  the  inspection  of  the  track 
by  plaintiflf,  was  admissible  on  the  question  of  whether  any 
evidences  of  the  position  of  an  animal  when  killed  had  been 
obliterated,  and  if  so  whether  done  purposely;  also  as  bearing 
upon  the  credibility  of  the  witnesses  who  did  the  work  and 
who  testified  to  the  nonexistence  of  hoof  prints.  Klay  v.  Rail- 
way Co.,  671. 

Contributory  negligence:  Evidence.  In  an  action  for  the  death 
of  a  packing  house  employ^  struck  by  a  passing  car  while 
crossing  defendant's  tracks  in  going  from  one  building  to  an- 
other, the  evidence  is  reviewed  and  held  that  he  was  not 
guilty  of  contributory  negligence  as  a  matter  of  law,  in  not 
using  a  crossing   or  in  failing  to  look  and   listen  for  an  ap- 


902  INDEX. 

Railways     Continued 

proaching  car,  before  going  onto  the  tracks.     Booth  v.  Railway 
Co.,  8. 

In  an  action  for  injury  to  cattle  at  a  public  railway  crossing, 
the  evidence  as  to  plaintiff's  contributory  negligence  is  held 
to  present  a  question  of  fact  for  the  jury.  Kuehl  v.  Railway 
Co.,  638. 

Pleadings.  In  an  action  for  negligence  against  a  railway  com- 
pany, an  allegation  of  the  petition  that  defendant  obstructed 

'  a  street  by  its  cars,  should  be  stricken,  where  it  was  not  also 
alleged  that  the  street  extended  over  the  right-of-way.  Eakins 
V.  Railway  Co.,  324. 

Instruction.  In  determining  the  question  of  an  engineer's  negli- 
gence in  failing  to  sound  the  whistle  after  discovering  a  child 
upon  the  track,  an  instruction  that  the  jury  might  consider, 
among  other  things,  whether  an  alarm  would  have  frightened 
the  child,  and  if  so,  whether  the  result  would  have  been  to 
cause  it  to  remain  on  the  track  or  move  oflF,  was  properly  given. 
Gregory  v.  Railway  Co.,  230. 

Where  the  only  negligence  charged  was  want  of  care  on  the  part 
of  the  engineer  in  failing  to  observe  an  order  and  in  running 
his  train  at  such  speed  as  to  make  a  sudden  stop  necessary, 
and  the  evidence  showed  that  a  sudden  stoppage  of  the  train 
was  justified  by  the  emergency,  an  instruction  that  for  plaintiff 
to  recover  he  must  establish  by  a  preponderance  of  evidence 
that  while  in  the  discharge  of  his  duties  as  brakeman  he  was 
thrown  from  the  train  and  injured,  without  fault  on  his  part, 
by  the  negligence  of  the  engineer  in  making  a  violent  stoppage 
of  the  train,  was  error.     AJlen  v.  Railway  Co.,  213. 

Proximate  cause.  Whether  the  negligent  failure  of  a  railway 
company  to  sound  the  engine  whistle  as  the  train  approached 
a  public  crossing  was  the  proximate  cause  of  the  injury  to  cat- 
tle being  driven  over  the  crossing,  was  a  question  of  fact  for 
the  jury.     Kuehl  v.  Railway  Co.,  638. 

Street  obstructions:  Damages.  Where  a  railroad  embankment 
obstructs  a  street  affording  access  to  business  property  which 
has  not  been  vacated,  the  owner  is  entitled  to  damages  for 
depreciation  in  the  value  of  his  property  caused  thereby. 
Idem. 

Trespassers.  Where  the  employes  of  a  packing  house  company 
have  for  years,  with  the  knowledge  of  the  railway  company, 
been  accustomed  to  cross  its  switch  tracks  in  passing  from  one 
building  to  another  about  their  work,  and  the  railway  company 
has   offered  no  objection  or  obstruction  to   such  use,  it  will 
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be  held  to  have  consented  thereto,  and  one  of  such  employes 
killed  while  so  crossing  its  tracks  was  not  a  trespasser  but  a 
licensee.     Booth  v.  Railway  Co.,  8. 

The  testimony  of  enginemen  as  to  when  they  first  discovered 
the  peril  of  a  trespasser  on  the  tracks  is  not  conclusive  on  the 
subject,  but  all  the  circumstances  bearing  on  the  question  are 
for  the  consideration  of  the  jury.     Gregory  v.  Railway  Co.,  230. 

Vacation  of  street  for  railway  purposes:  Damages.  Where  a 
, street  has  been  vacated  by  the  city  for  railway  purposes,  one 
whose  property  has  been  injured  by  the  construction  of  the 
road  cannot  recover  damages  of  the  railway  company.  Har- 
rington V.  Railway  Co.,  388. 

RAPE.     See  Criminal  Law. 

Complaint  of  prosecutrix.  In  rape,  failure  of  the  prosecutrix  to 
make  complaint  affects  only  her  credibility,  and  circumstances 
of  excuse  may  be  gVipwiS'^nr^  negative  any  inference  to  be 
drawn  from  such  failure.     State  v.  Icenbice,  16. 

Confession:  Instructions.  Where  the  comiriission  of  rape  by 
someone  was  fully  shown,  the  fact  that  evidence  of  confes- 
sions of  defendant  was  introduced  l!o  supply  the  corroboration 
required  to  connect  defendant  with  the  crime,  did  not  require 
an  instruction  that  he  could  not  be  convicted  on  his  confes- 
sion not  made  in  open  court.    Idem. 

Identity  of  defendant.  In  a  prosecution  for  rape,  the  confessions 
of  defendant  constitute  sufficient  evidence  to  take  the  case 
to  the  jury  on  the  question  of  his  identity.    Idem. 

RATIFICATION. 

Fraud.  The  act  of  a  grantor  in  a  conveyance  obtained  by  fraud, 
which  does  not  amount  to  an  intelligent  assent  to  the  convey- 
ance after  knowledge  of  the  fraud,  will  not  constitute  a  ratifi- 
cation.   Eighmy  v.  Brock,  636. 

REAL  PROPERTY. 

Executory  contract  for  sale  of  land.  As  between  the  parties  to 
an  executory  contract  for  the  sale  of  land,  where  the  vendor 
retains  the  possession,  rents  and  profits  until  the  conveyance 
is  due,  he  is  liable  for  the  payment  of  accruing  taxes  in  the 
absence  of  an  agreement  by  which  the  purchaser  assumes 
that  obligation:  and  this  rule  is  not  affected  by  Code,  section 
1400.     Clinton  v.  Shugart,  179. 
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The  provisions  of  an  executory  contract  for  the  sale  of  land  art 
considered,  and  it  is  held  that  there  is  nothing  to  indicate  an 
understanding  of  the  parties  that  the  purchaser  should  pay 
the  taxes  falling  due  prior  to  a  conveyance  of  the  title.    Idem. 

Description  of  property:  Presumption.  In  a  suit  to  set  aside 
the  sale  of  an  intestate's  lands,  the  description  of  the  same  in 
the  order  of  sale  will  be  presumed  to  exemplify  what  was  in- 
tended, in  the  absence  of  an  averment  to  the  contrary.  Rice 
V.  Bolton,  654. 

False  representations:  Quantity  of  land.  In  an  action  for  dam- 
ages based  on  false  representations  as  to  the  quantity  of  land 
conveyed,  tax  receipts  delivered  by  defendant  to  plaintiff  stat- 
ing the  nutnber  of  acres,  were  admissible  as  tending  to  show 
the  vendor's  knowledge  of  the  amount  of  land.  Boddy  v. 
Henry,  31. 

Where  a  vendor  represented  the  tract  conveyed  to  contain 
"  about "  17,000  acres  when  there  was  in  fact  but  15,300,  such 
qualification  did  not  defeat  the  vendee's  right  to  damages  for 
the  false  statement.    Idem. 

A  refusal  to  guarantee  the  quantity  or  quality  of  property  sold, 
is  not  inconsistent  with  a  liability  for  false  representations  in 
respect  thereto.    Idem. 

A  purchaser  of  land  may  rely  upon  the  vendor's  representations 
as  to  the  quantity,  even  though  he  makes  a  personal  inspection, 
not  amounting  to  an  investigation  to  satisfy  himself,  from 
sources  of  the  vendor  and  his  agents.     Idem. 

Fraudulent  conveyances.  Where  defendant  gave  a  note  in  con- 
sideration for  a  conveyance  procured  by  him  through  fraud 
and  afterward  discounted  the  same,  on  cancellation  of  the 
conveyance  he  was  only  entitled  to  credit  for  the  actual  amount 
paid  for  the  note.     Eighmy  v.  Brock,  535. 

The  agreement  between  a  husband  and  his  wife's  parents  to  re- 
imburse her  to  the  extent  of  funds  advanced  him  for  family 
use  by  the  parents,  will  support  a  conveyance  of  property  from 
the  husband  to  the  wife  in  payment  thereof,  irrespective  of 
any  contract  between  them,  or  the  husband's  insolvency. 
Clark  Bros.  v.  Ford,  460. 

Rescission.  Where  defendants,  having  only  an  option  to  pur- 
chase land,  agreed  to  convey  it  at  a  specified  time  under  a  con- 
tract of  which  time  was  the  essence,  and  they  were  unable  to 
procure  title  on  that  date,  such  breach  of  the  contract  entitled 
their  purchaser  to  rescind.     Primm  v.  Wise  &  Stern.  528. 


INDEX.  906 

RiV.  Pkopekty    Continued  to  Reassusmbnts 

A  contract  providing  that  vendors  shall  have  a  reasonable  time 
after  tender  of  an  abstract  to  remedy  defects  in  the  title,  does 
not  contemplate  a  complete  absence  of  title  and  delay  for  the 
purpose  of  procuring  the  same.    Idem. 

Taxation  of  contracts:  What  constitutes  a  credit.  Where  one 
purchases  land,  paying  therefor  and  taking  title  in  his  own 
name,  and  in  accordance  with  a  previous  understanding  enters 
into  a  contract  of  lease  for  a  rental  based  upon  an  interest  rate 
on  his  investgient,  giving  to  the  lessee  an  option  to  purchase 
the  same  within  a  specified  time  upon  payment  of  its  cost  to 
the  lessor,  the  transaction  does  not  amount  to  a  contract  giving 
rise  to  any  actual  indebtedness  which  is  assessable  as  a  credit. 
Schoonover  v.  Petcina,  261. 

Title:  Notice  to  mortgagee.  Neither  the  fact  that  a  mort- 
gagor's title  was  based  on  a  deed  from  her  husband  expressing 
a  consideration  of  "  love  and  affection "  nor  that  a  judgment 
was  entered  against  the  husband  shortly  after  the  conveyance, 
amounted  to  notice  to  the  mortgagee  of  a  defective  title. 
Glassburn  v.  Wireman,  478. 

Wills:  Participation  in  real  estate.  In  the  construction  of  the 
various  provisions  of  the  will  and  codicil  m  question,  it  is  held 
that  the  widow  as  trustee  held  title  to  a  certain  eighty  acres 
from  which  a  bequest  to  one  of  the  heirs  was  to  be  made 
equal  to  that  of  others,  and  that  the  balance  was  intended  for 
the  use  of  still  other  heirs  to  whom  no  specific  devise  of  real 
estate  was  made.     Sperry  v.  Sperry,  503. 

REASONABLE  DOUBT. 

Instructions.  An  instruction  that  defendant  was  not  bound  to 
establish  an  alibi  beyond  a  reasonable  doubt,  and  if  the  testi- 
mony raised  a  reasonable  doubt  that  defendant  was  present 
at  the  commission  of  the  crime  he  was  entitled  to  an  acquittal, 
was  not  objectionable  as  leading  the  jury  to  believe  that  it 
was  only  such  doubt  as  to  the  alibi  which  would  necessitate 
acquittal,  where  the  doctrine  of  reasonable  doubt  was  correctly 
stated  in  another  instruction.     State  v.  Pray,  248. 

Review  on  appeal.  The  lappejlate  court  will  not  pass  on  the 
question  of  reasonable  doubt  in  reviewing  the  evidence,  but 
if  the  verdict  has  support  and  the  jury  has  been  properly  in- 
structed, its  finding  on  the  question  is  final.    Idem, 

REASSESSMENTS.    See  Special  Assessments. 
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RECEIVERS. 

Final  Report:  Setting  aside.  A  receiver  is  so  largely  under  the 
direction  and  control  of  the  district  court  that  an  order  setting 
aside  a  final  report  and  discharge  will  not  be  disturbed  on 
appeal  unless  there  is  a  clear  abuse  of  discretion.  Williams  v. 
Loan  Co.,  22. 

Where  a  notice  of  hearing  on  a  receiver's  final  report  is  signed 
by  no  one  and  addressed  to  no  one,  and  the  order  fixing  the 
time  of  hearing  of  the  report  and  for  servi^  of  the  notice  is 
not  entered  of  record  until  aftfr  the  service  is  made,  there  is 
an  entire  lack  of  notice,  and  the  court  is  without  jurisdiction  to 
enter  an  order  of  discharge  based  thereon.    Idem. 

The  court  may  set  aside  the  final  re'port  and  discharge  of  a 
receiver  on  the  petition  of  any  person  interested,  without  re- 
quiring other  creditors  or  the  original  parties  to  the  litigation 
to  be  brought  in.    Idem. 

Although  notice  of  a  receiver's  final  report  and  fixing  the  time 
of  hearing  thereon  is  not  required  by  statute,  yet  where  it  is 
required  by  an  "order  of  court,  a  discharge  procured  without 
compliance  may  be  set  aside.    Idem. 

The  overruling  of  a  motion  to  set  aside  an  order  discharging  a 
receiver,  because  not  the  proper  remedy,  is  not  a  bar  to  a  peti- 
tion for  the  same  purpose.    Idem. 

Motion  book:  Notation  of  orders.  Where  a  rule  of  court  re- 
quires all  orders  made  while  in  session  to  be  entered  on  a 
calendar  or  motion  docket,  a  receiver  should  note  thereon  the 
filing  of  his  final  report,  petition  for  discharge  and  the  order 
fixing  the  time  of  hearing  and  manner  ^f  service.    Idem. 

RECOVERY  OF  PERSONAL  PROPERTY.    See  Replevin. 

REDEMPTION. 

Mortgage  foreclosure:  Equity:  Accounting.  A  mortgagor 
whose  property  has  been  sold  on  foreclosure  or  his  assignee 
may  maintain  an  equitable  action  to  redeem  if  brought  prior 
to  the  expiration  of  the  statutory  period  of  redemption,  and 
where  possession  has  been  taken  by  the  holder  of  the  certifi- 
cate of  sale  without  assent  he  may  have  an  accounting  of  the 
rents  and  profits  and  of  any  portion  of  the  property  converted 
by  the  certificate  holder  to  his  own  use,  for  the  purpose  of 
ascertaining  the  amount  required  to  make  redemption.  Dolan 
V.  Blast  Furnace  Co.,  254. 

Recovery  of  rents  and  profits  by  junior  mortgagee.    A  junior 
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mortgagee  or  his  assignee,  whose  rights  have  not  been  fore- 
closed, may  redeem  from  the  foreclosure  of  a  prior  mortgage 
and  recover  the  rents  and  profits  less  permanent  improvements 
if  any,  but  such  rents  must  be  determined  and  recovered  i'n 
the  action  for  redemption  and  not  by  a  separate  suit,  unless  a 
sufficient  excuse  for  the  failure  be  shown.  Meredith  v.  Loch- 
rie,  596. 

REFORMATION  OF  INSTRUMENTS. 

To  reform  an  instrument  the  proof  must  be  clear,  convincing, 

and  satisfactory.    Johnson  v.  Insurance  Co.,  565. 

Insurance:  Reformation  of  policy.  Where  a  provision  in  a 
policy  for  concurrent  insurance  has  been  omitted  by  over- 
sight, equity  will  reform  the  contract  to  correspond  with  the 
understanding  of  the  parties.    Dalton  v.  Insurance  Co.,  -a??.     ' 

Insurance  of  mortgagee's  interest  A  mortgagee  in  possession 
of  personal  property  has  an  insurable  interest,  and  where  it 
was  the  understanding  that  a  policy  should  be  written  to  cover 
•  such  interest,  but  the  agent  failed  to  write  it  in  conformity 
with  the  agreement,  equity  will  reform  and  enforce  the  con- 
tract as  mutually  intended.  Evidence  reviewed  and  held  suffi- 
cient to  authorize  reformation.    Idem. 

Leases.  Where  a  lessor,  in  preparing  a  lease,  takes  advantage  of 
his  tenant's  ignorance  and  confidence  in  him,  and  omits  a  pro- 
vision authorizing  the  tenant  to  remove  improvements  placed 
on  the  premises  by  him,  equity  will  reform  the  instrument. 
Daly  V.  Simonson,  716. 

REPLEVIN. 

Coimterclaim.     An  independent  cause  of  action  cannot  be  pleaded 
^  in  a  replevin  action  either  as  a  counterclaim  or  otherwise  as  a 
defense.    Sylvester  v.  Ammons,  140. 

Instructions.  In  replevin  of  a  stock  of  goods  taken  by  a  mort- 
gagee in  an  attempt  to  foreclose  a  mortgage  given  for  part 
of  the  purchase  price,  where  the  only  issue  submitted  was 
failure  of  consideration,  an  inadvertent  reference  to  a  claimed 
fraud  in  invoicing  the  goods  was  without  prejudice;  and  an 
instruction  that  if  the  seller  or  one  in  his  employ  changed  the 
cost  price  of  the  goods  so  as  to  increase  the  mortgage  debt  the 
plaintiff  could  recover,  was  proper.     Idem, 

Recovery  for  use  of  property.  A  defendant  in  replevin  who 
elects  to  take  a  money  judgment  and  proves  the  value  of  the 
property  at  the  time  it  was  taken  under  the  writ,  cannot  re- 
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^  cover  for  its  use  from  that  time.     Colean  Implement  Co.  v. 
Strong,  598. 

Replevin  by  mortgagor:  Pleadings.  In  a  recovery  of  personal 
property  claimed  to  have  been  wrongfully  taken  under  a  mort- 
gage, it  is  competent  to  allege  and  prove  that  the  mortgage 
was  procured  by  fraud,  and  that  it  is  without  consideration. 
Sylvester  v.  Ammons,  140. 

REPORTS. 

Receivers:  Final  report:  Setting  aside.  A  receiver  is  so  largely 
under  the  direction  and  control  of  the  district  court  that  an 
order  setting  aside  a  final  report  and  discharge  will  not  be 
disturbed  on  appeal  unless  there  is  a  clear  abuse  of  discretion. 
Williams  v.  Loan  Co.,  22. 

Motion  book:  Notation'  of  orders.  Where  a  rule  of  court  re- 
quires  all  orders  made  while  in  session  to  be  entered  on  a 
calendar  or  motion  docket,  a  receiver  should  note  thereon  the 
filing  of  his  final  report,  petition  for  discharge  and  the  order 
fixing  the  time  of  hearing  and  manner  of  service.     Idem. 

REPUTATION. 

Seduction:    Reputation    of  prosecutrix.    On   a   prosecution   for 
seduction,  evidence  of  the  general  moral  character  of  the  prose- 
cutrix, when  she  is  a  witness  for  the  State,  is  admissible  for 
.  the  purpose   of  testing  her  credibility,  but  should  ordinarily 
be  confined  to  the  time  of  trial.    State  v.  Haupt,  158. 

RESCISSION. 

Actions:  EU^uitable  relief.  Where  a  suit  in  equity  by  a  vendee 
of  real  property  for  specific  performance  and  one  at  law  to 
rescind  the  contract  are  pending  at  the  same  time,  the  court 
may  proceed  to  determine  the  material  issues  in  the  equity  suit 
regardless  of  which  action  was  begun  first.  Clinton  v.  Shu- 
gart,  179. 

Contracts  for  sale  of  land.  Where  defendants,  having  only  an 
option  to  purchase  land,  agreed  to  convey  it  at  a  specified 
time  under  a  contract  of  which  time  was  the  essence,  and  they 
were,  unable  to  procure  title  on  that  date,  such  breach  of  the 
contract  entitled  their  purchaser  to  rescind.  Primm  v.  Wise  & 
Stern,  528. 

Where  time  is  of  the  essence  of  a  contract  to  convey  land, 
plaintiff,  to  establish  his  right  to  rescind  for  defendant's  de- 
fault must  prove  that  he  was  ready,  able,  and  willing  to  per-^ 
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form  his  part  and  made  substantial  tender  of  performance  on 
the  date  specified.    Idem, 

Rescission  of  contract:  Tender.  Where  defendants  were  not 
ready,  able,  and  willing  to  perform  their  contract  for  the  con- 
veyance of  land  at  the  time  specified,  and  plaintiff  tendered  a 
draft  for  the  amount  of  a  cash  payment  to  which  no  objection 
was  made,  and  nothing  was  said  regarding  a  mortgage  to  be 
given  for  deferred  payments,  such  tender  was  sufficient  to 
support  plaintiff's  suit  to  rescind.    Idem, 

Rescission:  Tender  of  performance.  Where  plaintiff,  under  a 
contract  to  purchase  real  estate,  knew  that  defendants  had  no 
title  on  the  date  specified  for  performance  and  that  they  were 
unable  to  perform,  it  was  not  necessary  for  him  before  rescind- 
ing to  make  a  technical  tender  of  performance,  provided  he 
was  ready,  able,  and  willing  to  perform  had  defendants  been 
able  to  do  so.    Idem, 

RESTRAINT  OF  TRADE. 

Contracts  in  restraint  of  trade.  An  agreement  to  refrain  from 
doing  a  real  estate  and  insurance  business  in  a  limited  territory 
and  for  a  valid  consideration  is  enforceable.  Roush  v.  Gesman 
Bros.  &  Grant,  493. 

RIGHT  OF  WAY.    See  Eminent  Domain. 

ROBBERY.    See  Criminal  Law. 

Indictment:  Ownership  of  property.  An  indictment  for  robbery 
which  does  not  allege  the  ownership  of  the  property,  is  insuffi- 
cient.    State  V.  Wasson,  320. 

SALES. 

Breach  of  contract:  Election  of  remedies.  Where  the  vendor 
of  personal  property,  after  tender  and  refusal,  brought  action 
to  recover  the  contract  price,  he  was  not  barred  on  the  ground 
of  election  of  remedies  from  thereafter  amending  and  asking  a 
recovery  of  damages  for  breach  of  the  contract.  Redhead 
Bros.  V.  Cattle  Co.,  410. 

Chattel  mortgages:  Inconsistent  Provisions:  Right  to  fore- 
close. The  written  portions  of  an  instrument  will  control  the 
printed  provisions  where  the  same  are  inconsistent,  so  that 
where  it  appeared  from  the  terms  of  a  note  and  chattel  mort- 
gage covering  a  stock  of  goods,  that  the  mortgagor  reserved 
the  right  to  handle  the  same  in  the  regular  mercantile  way 
and  that  the  indebtedness  should  be  paid  from  the  sales  of  the 


^ 


910  INDEX. 


Sales    Continued 


stock,  a  printed  provision  that  the  mortgagee  might  take 
possession  whenever  he  chose,  was  inoperative.  Sylvester  v. 
Ammons,  140. 

Compliance  with  contract.  The  fact  that  an  animal  is  valuable 
will  not  obviate  the  objection  that  it  is  not  in  compliance  with 
the  contract  of  sale.     Redhead  Bros.  v.  Cattle  Co.,  410. 

Under  a  contract  to  sell  thoroughbred  bulls  suitable  for  service, 
it  is  competent  to  show  that  the  tender  of  a  calf  of  five  months 
was  not  a  compliance.    Idem. 

Cost  price.  Where  a  retail  dealer  sold  his  entire  stock  under 
a  contract  that  the  consideration  should  be  based  on  the  cost 
price,  reference  was  had  to  the  wholesale  cost  price  without 
regard  to  the  price  marked  on  the  goods.  Sylvester  v.  Am- 
mons, 140. 

Duty  of  vendor.  Where  the  seller  of  cattle  knew  that  the  pur- 
chaser intended  them  for  breeding  purposes,  he  was  bound  to 
deliver  only  such  as  were  suitable  for  the  purpose.  Redheaid 
Bros.  V.  Cattle  Co.,  410. 

Evidence:  Hearsay.  The  testimony  of  the  seller  of  a  stoclc  of 
goods  that  he  remarked  the  same  upon  an  explanation  of  the 
original  cost  mark  from  his  vendors,  without  giving  the  ex- 
planation, was  subject  to  the  objection  that  it  was  hearsay; 
and  his  belief  that  the  goods  as  finally  marked  bore  the  whole- 
sale price  was  also  inadmissible.     Sylvester  v.  Ammons,  140. 

Evidence  of  value.  In  an  action  for  a  breach  of  warranty  in  the 
sale  of  an  animal,  an  inquiry  of  plaintiff  whether  he  knew  the 
fair  market  value  of  the  animal  had  he  been  as  plaintiff  thought 
he  was,  while  improper,  is  held  not  reversible  error,  as  it  ap- 
peared evident  that  plaintiff  understood  the  question  to  be 
predicated  upon  defendant's  representations.  Wingate  v.  John- 
son, 154. 

Fraud:  Cost  price  of  goods:  Evidence.  On  an  issue  as  to 
whether  the  seller  of  a  stock  of  goods  who  was  to  receive  com- 
pensation based  on  the  cost  price,  had  fraudulently  raised  the 
cost  mark  on  the  goods,  it  was  proper  to  permit  a  witness  of 
long  experience  in  the  mercantile  business  to  stalte  whether 
the  marks  on  the  goods  were  the  original  cost  mark;  and  that 
the  stock  was  old,  it  appearing^  that  the  marks  on  the  goods 
were  fresh.     Sylvester  v.  Ammons,  140. 

On  an  issue  of  fraud  in  the  valuation  of  a  stock  of  goods,  a  wit- 
ness of  experience  who  has  familiarized  himself  with  the  stock 
is   competent    to   estimate   the   difference   between   the   actual 
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wholesale  cost  of  the  entire  stock  as  inventoried  by  him,  and 
the  inventory  as  furnished  by  the  seller.    Idem. 

Damages:  Market  Value.  Where  the  vendor  of  cattle  for  breed- 
ing purposes,  after  tender  and  refusal,  elects  to  retain  the  same 
and  claims  as  damages  the  difference  between  the  contract 
price  and  the  market  value  at  the  time  and  place  of  delivery 
named  in  the  contract,  the  value  of  the  cattle  for  beef  was  not 
the  proper  measure  of  damages,  although  their  delivery  was 
fixed  at  a  time  when  there  was  little  sale  for  breeding  pur- 
poses; but  the  jury  should  have  been  permitted  to  consider 
the  fact  that  the  season  would  soon  reopen  and  to  look  to 
sales  of  similar  property  within  a  reasonable  time  of  the 
delivery  together  with  the  cost  of  keeping  the  animals,  in  deter- 
mining their  market  value.     Redhead  Bros.  v.  Cattle  Co.,  410. 

In  an  action  to  recover  the  market  value  of  cattle  sold  for 
breeding  purposes  which  were  tendered  under  tne  contract 
and  refused,  the  defendant  should  be  permitted  to  shbw  the 
price  at  which  plaintiff  sold  the  same  within  a  short  time  of 
the  tender,  as  bearing  on  the  question  of  their  market  value. 
Idem. 

Replevin:  Instructions.  In  replevin  of  a  stock  of  goods  taken 
by  a  mortgagee  in  an  attempt  to  foreclose  a  mortgage  given 
for  part  of  the  purchase  price,  where  the  only  issue  submitted 
was  failure  of  consideration,  an  inadvertent  reference  to  a 
claimed  fraud  in  invoicing  the  goods  was  without  prejudice; 
and  an  instruction  that  if  the  seller  or  one  in  his  employ 
changed  the  cost  prite  of  the  gov^ds  so  as  to  increase  the  mort- 
gage debt  the  plaintiff  could  recover,  was  proper.  Sylvester 
V.  Ammons,  140. 

Tender:  Damages:  Instructions.  Where  plaintiff,  under  a  con- 
tract to  sell  defendant  a  certain  number  of  registered  cattle, 
tendered  a  lot  that  were  unregistered  and  therefore  refused, 
and  subsequently  tendered  another  lot  which  were  registered 
but  not  accepted,  whereupon  plaintiff  brought  his  action  for 
damages  and  his  testimony  as  to  damage  was  confined  to  the 
registered  animals,  an  instruction  permitting  the  jury  to  base 
its  finding  upon  the  first  tender  of  which  there  was  no  evidence 
as  to  damage,  was  error.     Redhead  Bros.  v.  Cattle  Co.,  410. 

Warranty.  A  representation  that  an  animal  is  as  sure  a  foal 
getter  as  ordinary  animals  of  like  character,  is  a  warranty  of 
reasonable  service  as  a  foal  getter.     Wingate  v.  Johnson,  154. 

The  verdict  of  $300.00  damages  for  a  breach  of  warranty  in  the 
sale  of  a  jackass  is  held  not  excessive.     Idem. 
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SALE  OF  POISON.    See  f^oisoN. 

SANITY. 

Nonexpert  testimony.  The  continuation  of  a  rational  condition 
of  the  mind  of  one  whose  acts  are  put  in  question,  may  be 
shown  by  the  abstract  testimony  of  a  nonexpert  witness  as 
to  such  person's  sanity.    Lucas  v.  McDonald  &  Son,  678. 

SEDUCTION.    See  Criminal  Law. 

Evidence:  Reputation  of  prosecutrix.  On  a  prosecution  for 
seduction,  evidence  of  the  general  moral  character  of  the 
prosecutrix,  when  she  is  a  witness  for  the  State,  is  admissible 
for  the  purpose  of  testing  her  creditability,  but  should  ordi- 
narily be  confined  to  the  time  of  trial.     State  v.  Haupt,  152. 

SELF-DEFENSE. 

Instructions.  In  a  prosecution  for  murder  which  is  admitted  but 
justified  on  the  ground  of  self-defense,  the  defendant  is  entitled 
to  an  instruction  that  the  burden  is  on  the  State  to  show  that 
the  act  was  not  in  self-defense,  especially  where  the  tenor  of 
instructions  given  were  calculated  to  impress  the  jury  with  the 
idea  that  it  was  a  defense  for  the  defendant  to  establish.  State 
V.  Usher,  287. 

SEQUESTRATION  OF  WITNESSES. 

Discretion  of  court.  It  was  not  an  unreasonable  exercise  of  dis- 
cretion to  permit  the  wife  of  a  prosecuting  witness  to  testify, 
after  remaining  in  the  court  room  during  the  examination  of 
the  other  witnesses  for  the  State,  in  violation  of  a  sequestra- 
tion order,  it  appearing  that  the  sheriff  did  not  enforce  the 
order  for  the  reason  that  she  was  the  only  lady  witness. 
State  V.  Pray,  248. 

SETOFF. 

Subcontractor's  claims:  Damages.  Where  a  county  contracted 
separately  for  the  construction  of  two  bridges  and  was  sued 
by  a  subcontractor  who  furnished  material  for  both  under  a 
single  agreement  with  the  contractor  and  who  made  but  a 
single  statement  for  the  materials  furnished  and  was  seeking 
to  enforce  its  entire  claim  against  the  county  for  an  alleged 
unpaid  balance  for  either  or  both  bridges,  the  county  could 
offset  its  entire  damages  for  a  breach  of  both  contracts  in 
determining  whether  there  was  anything  in  its  hands  applicable 
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to  the  subcontractors'  demand.  Modern  Steel  Structural  Co.  v. 
Van   Buren   County,  606. 

SETTLEMENT. 

Burden  of  proof.  The  burden  of  proof  on  an  issue  of  settlement 
pleaded  in  defense  to  an  action  for  services,  is  on  the  defend- 
ant.    Barber  v.  Maden,  402. 

Compromise    and    settlement:    Exclusion    of    evidence.    In    an 

action  to  recover  of  an  attorney  money  collected  for  a  client 
after  deducting  a  stated  collection  fee,  where  defendant  ad- 
mitted the  service  but  denied  that  the  collection  fee  as  alleged 
was  agreed  upon  and  pleaded  other  and  prior  services  per- 
formed and  full  settlement  of  the  entire  controversy,  it  was 
error  to  exclude  evidence  of  such  other  service,  and  the  error 
was  not  cured  by  the  indirect  appearance  in  the  record  of  a 
portion  of  the  excluded  testimony.     Greenlee  v.  Mosnat,  330. 

SEVERABLE  CONTRACTS.    See  Contracts 

SEWERAGE. 

Limitation  of  indebtedness.  The  agreement  of  a  city  to  pay  the 
costs  of  sewerage  from  its  own  funds,  where  such  action  would 
raise  the  city's  indebtedness  beyond  the  constitutional  limit,  is 
invalid.  Citizens'  Bank  of  Des  Moines  v.  City  of  Spencer, 
101. 

Reassessment  of  cost.  After  a  sewerage  assessment  has  been 
declared  invalid  and  a  legislative  act  intended  to  cure  the 
assessment  has  been  passed,  the  city  should  be  given  an  oppor- 
tunity to  make  a  reassessment  before  suit  is  brought  against  it 
on  an  implied  contract  to  pay  for  the  sewerage.    Idem. 

Unauthorized  acts  of  council.  In  the  absence  of  a  valid  ordinance 
or  resolution  directing  the  construction  of  sewerage,  a  city 
council  can  not  make  a  valid  municipal  obligation  with  respect 
thereto.    Idem. 

Unauthorized  contract:  Estoppel:  Quantum  Meruit  One  deal- 
ing with  a  municipal  corporation  is  bound  to  take  notice  of 
the  statutory  limitations  upon  its  power,  and  the  unauthorized 
act  of  a  city  council  in  contracting  for  sewerage  will  not  estop 
the  city  from  denying  liability  therefor,  notwithstanding  the 
implied  representations  of  authority  so  to  do;  nor  is  a 
quantum  meruit  recovery  in  such  cases  authorized.    Idem. 
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SHORTHAND  REPORTER, 

Compensation.  The  shorthand  reporter  of  a  superior  court  is 
entitle^  to  compensation  for  all  of  the  time  he  is  required  to 
attend  court,  in  the  same  manner  as  reporters  of  the  district 
courts,  and  his  compensation  is  not  restricted  to  the  time  he  is 
actually  engaged  in  taking  evidence.  Ferguson  v.  Pottawat- 
tamie County,  108. 

SIDEWALKS. 

Negligence:  Instructions.  Where  the  negligence  charged  was  the 
improper  construction  of  a  sidewalk  and  the  evidence  tended 
to  support  the  allegation,  it  was  not  error  to  refuse  an  instruc- 
tion relating  to  negligence  in  failing  to  repair.  Achey  v.  City 
of  Marion,  47. 

Negligence:  Evidence.  In  an  action  for  injury  from  an  improp- 
erly constructed  sidewalk,  negligence  on  the  part  of  a  city  can 
not  be  proven  by  showing  a  change  in  the  walk  subsequent  to 
the  injury,  yet  if  such  evidence  Is  competent  for  other  purposes, 
it  will  not  be  discredited  because  incidentally  disclosing  such 
change.    Idem. 

Where  photographs  of  the  condition  of  a  walk  at  the  time  and 
place  of  an  injury  are  admissible  in  evidence,  their  admission 
simply  for  the  purpose  of  illustrating  a  claim  in  argument, 
with  a  statement  of  the  court  that  he  would  so  instruct  the 
jury,  which  he  overlooked,  was  not  error.  Considine  v.  City 
of  Dubuque,  284. 

The  owner  of  a  building  and  his  tenants  who  maintain  a  cellar- 
way  from  a  traveled  street  to  the  basement,  which  extends 
into  the  street,  and  who  leave  the  trap  door  thereto  open  with- 
out railing  or  guard,  are  negligent;  and  the  liability  of  the  city 
for  injury  therefrom  is  a  question  of  fact  dependent  upon  all 
the  circumstances.  In  the  instant  case  all  defendants  were 
properly  found  to  be  negligent.     Earl  v.  Cedar  Rapids.  361. 

Where  plaintiff  contended  that  she  did  not  know  of  the  defect 
in  the  walk  until  after  the  accident,  her  belief  that  she  could 
.*jafely  pass  over  the  same  was  immaterial.  Keim  v.  Fort 
Dodge,  27. 

In  an  action  for  injury  at  night  from  an  alleged  gutter  apron, 
evidence  that  the  apron  was  the  same  as  those  which  were  and 
for  a  long  time  prior  had  been  in  general  use  in  the  city,  was 
admissible  as  bearing  upon  plaintiff's  knowledge  of  the  same, 
it  appearing  that  she  had  been  a  resident  of  the  city  for  several 
years  and  had  used  the  walks  as  pedestrians  usually  do.    Idem, 
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Where  it  appeared  that  the  city  had  undertaken  to  light  its 
streets,  but  that  no  light  was  located  at  the  corner  where  the 
accident  occurred,  and  the  evidence  was  conflicting  as  to 
whether  the  lights  were  burning  at  the  time  of  the  injury,  it 
was  competent  for  plaintiff  to  show  that  the  lamps  were  burn- 
ing and  did  not  give  sufficient  light  at  the  place  of  accident*  to 
disclose  the  defective  character  of  the  walk.    Idem. 

Where  the  defendant  in  an  action  for  a  sidewalk  injury  intro- 
duced photographs  of  the  place  of  accident,  it  was  competent 
for  plaintiff  on  rebuttal  to  show  changes  in  the  walk  between 
the  time  of  the  accident  and  the  taking  of  the  photographs. 
Achey  v.  City  of  Marion,  47. 

Contributoxy  negligence:  Evidence.  Although  a  pedestrian  may 
not  pass  along  a  sidewalk  utterly  heedless  of  danger,  yet  fail- 
ure to  anticipate  an  unusual  danger  is  not  contributory  negli- 

-  gence  as  a  matter  of  law.  Under  the  evidence  plaintifFs  negli- 
gence was  properly  submitted  to  the  jury.  Kaiser  v.  Hahn 
Bros.,  561. 

One  is  not  guilty  of  contributory  negligence  as  a  matter  of  law 
in  passing  over  a  defective  walk  rather  than  taking  another 
way,  where  the  defect  was  not  known  to  him.  Considine  v. 
City  of  Dubuque,  284. 

Proximate  cause.  Where  plaintiff  was  injured  from  a  fall  due 
to  an  alleged  defective  sidewalk  and  subsequently  sustained 
other  injuries  from  a  fall  on  another  street,  due  to  the  negli- 
gence of  the  city  in  failing  to  keep  the  walk  clear  of  snow  and 
ice,  it  is  held  that  the  relation  of  the  alleged  negligence  of  the 
city  causing  the  first  injury  to  the  latter  accidefit,  was  not 
such  as  to  constitute  the  former  the  natural  and  proximate 
cause  of  the  latter.    Watters  v.  Waterloo,  199. 

SPECIAL  ASSESSMENTS. 

Benefits:  Laches.  Where  a  municipal  assessment  for  grading 
a  street  is  wholly  void,  the  property  owner  is  not  liable  for 
benefits  conferred;  nor  will  delay  in  suing  to  quiet  title  against 
the  assessment  constitute  a  defense  to  that  action.  Carter  v. 
Cemansky,  506. 

Estoppel.  The  payment  of  an  installment  of  a  void  assessment 
by  one  under  whom  plaintiff  claims  title,  will  not  estop  him 
from  contesting  the  validity  of  the  tax;  nor  will  the  fact  that 
plaintiff!s  remote  grantor  took  title  "subject  to  all  incum- 
brances of  record  "  operate  as  an  estoppel  against  him.    Idem. 

Notice:    Repeal  of  statutes.    The  repeal  of  a  statute  by  impH- 
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cation  is  not  favored  in  law,  and  where  two  statutes  covering 
in  whole  or  in  part  the  same  subject  are  not  absolutely  ir- 
reconcilably and  a  purpose  of  repeal  is  not  clearly  expressed 
or  indicated,  effect  if  possible  will  be  given  to  both.  Under 
this  rule,  Code,  section  971,  relative  to  notices  ita  cases  of 
special  assessments  is  not  repealed  and  section  823  substituted 
therefor  by  chapter  29,  Acts  Twenty-eighth  General  Assembly, 
but  the  former  is  applicable  to  cities  under  special  charter,  and 
the  latter  to  cities  organized  under  the  general  law.  Diver  v. 
Savings  Bank,  691. 

Where  the  published  notice  of  a  street  improvement  does  not 
correspond  with  the  ordinance  and  resolution,  or  the  notice  for 
proposals  for  bids  does  not  cover  the  existing  situation,  an 
assessment  of  abutting  property  for  the  cost  is  void.  Galla- 
hef  V.  Garland,  206. 

Objection  to  assessment.  A  property  owner  is  not  required  to 
appear  before  the  city  council  and  object  to  a  municipal  assess- 
ment for  art  unauthorized  improvement  in  order  that  he  may 
contest  the  validity  of  an  alleged  tax  based  thereon.  Carter 
V.  Cemansky,  506. 

Where  an  assessment  is  void,  failure  to  object  to  the  proceeding 
before  the  city  council  will  not  preclude  a  suit  to  restrain  col- 
lection thereof.     Gallaher  v.  Garland,  206. 

Ordinances.  Where  an  ordinance  authorizing  an  assessment  of 
abutting  property  to  pay  street  improvements  is  who41y  void, 
and  no  valid  reassessment  thus  ordered  can  be  made,  a  subse- 
quent ordinance  providing  a  legal  method  will  not  sustain  the 
prior  proceedings.     Martin  v.  Oskaloosa,  680. 

Power  to  levy,  special  assessments.  Where  a  statute  conferring 
upon  a  city  the  power  to  make  special  assessments  for  im- 
provement purposes  points  out  the  method  to  be  pursued,  the 
adoption  of  an  ordinance  for  that  purpose  is  not  necessary. 
Under  this  rule  a  city  had  power  to  assess  the  cost  of  street 
improvements  to  abutting  property  pursuant  to  statutory  pro- 
visions substantially  as  contained  in  chapter  seven,  title  five, 
of  the  Code,  and  the  validity  of  the  ordinance  under  which  it 
purported  to  act  was  immaterial  except  so  far  as  inconsistent 
with  the   statute.    Idem. 

Quieting  title.  Where  a  municipal  assessment  is  void,  the  plain- 
tiff in  an  action  to  quiet  title  against  a  tax  sale  thereunder  is 
not  required,  as  a  condition  precedent  to  his  right  of  action, 
to  offer  to  pay  that  part  of  the  tax  which  may  be  found  valid; 
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it  will  be  sufficient  if  this  is  done  when  a  right  is  asserted 
under  the  certificate  of  sale.    Carter  v.  Cemansky,  506. 

Reassessments.  Where  a  city  had  authority  to  levy  a  special 
assessment,  it  may  make  a  reassessment  because  of  an  irregu- 
larity, under  Code,  section  836.     Martin  v.  Oskaloosa,  680. 

Tender.  Where  an  assessment  is  void  or  where  it  does  not  ap- 
pear what  portion  of  the  same  might  have  been  legally  as- 
sessed, a  tender  thereof  is  not  required  to  maintain  a  suit  to 
restrain  the  collection.     Gallaher  v.  Garland,  206. 

Validity  of  assessment.  Where  a  city  has  authority  only  to 
gravel  a  street  at  the  expense  of  abutting  pfoperty,  and  in  con- 
nection therewith  incurs  and  assesses  against  the  property  an 
expense  for  grading,  which  is  unnecessary  for  the  purpose  of 
graveling  and  there  is  no  way  of  separating  such  expense,  the 
assessment  is  void  in  toto.    Idem. 

Waiver  of  objection.  A  property  owner  who  has  no  knowledge 
that  the  c6st  of  grading  a  street  is  to  be  assessed  against  his 
property  does  not  waive  objection  thereto  by  failing  to  protest 
as  th©  work  goes  on.    Idem. 

SPECIAL  INTERROGATIVES. 

It  was  error  to  submit  a  special  interrogatory  as  to  whether  de- 
fendant guaranteed  the  quantity  of  land  conveyed,  where  the 
real  issue  was  whether  defendant  had  made  such  representa- 
tions that  plaintiff  had  the  right  to  rely  thereon  as  a  warranty. 
Boddy  v.   Henry,  31. 

Special  interrogatories  in  the  nature  of  a  cross-examination  of 
the  jury  should  be  refused.    Greenlee  v.  Mosnat,  330. 

Inaccurate  answers  to  special  interrogatories  not  calling  for  ulti- 
mate facts,  nor  for  facts  of  such  importance  that  a  finding 
thereon  against  the  weight  of  the  testimony  is  necessarily  in- 
dicative of  passion,  do  not  constitute  ground  for  setting  aside 
the. general  verdict.    Kuehl  y.  Railway  Co.,  638. 

SPECIFIC  PERFORMANCE. 

Actions:  Equitable  relief.  Where  a  suit  in  equity  by  a  vendee 
of  real  property  for  specific  performance  and  one  at  law  to 
rescind  the  contract  are  pending  at  the  same  time,  the  court 
may  proceed  to  determine  the  material  issues  in  the  equity  suit 
regardless  of  which  action  was  begun  first.  Clinton  v.  Shu- 
gart,  179. 

Breach  of  contract:  Damages.  The  purchaser  of  a  minor's  in- 
terest in   real   property   under  a   contract   with   the   guardian, 
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having  knowledge  of  the  minority  and  the  necessity  of  an 
order  of  court  to  make  the  conveyance,  cannot,  on  the  dis- 
missal by  the  court  of  an  application  for  such  ofder,  recover 
substantial  damage  for  loss  of  profits  in  an  action  for  specific 
performance.    Eggert  v.  Pratt,  727. 

Contract  of  employment:  Breach:  Remedy.  A  contract  of  em> 
ployment  for  personal  services  to  be  performed  in  the  future, 
is  not  the  subject  for  an  action  for  specific  performance,  but 
the  remedy  in  case  of  breach  is  a  law  action  for  damages. 
Wood  &  Duvall  v.  Association,  464. 

Contract  for  the  sale  of  land.  Where  a  written  contract  for  the 
sale  of  real  estate,  states  that  the  persons  executing  the  same 
are  acting  as  agents  for  the  owner  who  afterwards  in  writing 
accepts  the  contract  as  his  own,  it  becomes  in  legal  effect  an 
agreement  between  the  purchaser  and  owner.  Findley  v. 
Koch,  131. 

Damages.  A  purchaser  of  land  who  is  not  entitled  to  specific  per- 
formance of  the  contract  because  of  his  lack  of  diligence  in  as- 
serting his  rights  thereunder,  is  not  entitled  to  damages  for  the 
vendor's  refusal  to  convey,  after  the  lapse  of  a  reasonable  time. 
Idem, 

Decree:  Election  of  remedies.  In  a  suit  by  the  purchaser  for 
specific  performance  of  a  contract  to  convey  land,  the  defendant 
is  not  entitled  to  a  decree  authorizing  him  to  elect  whether  he 
will  return  the  amount  paid  on  the  purchase  price  or  accept  the 
balance  due  and  deliver  the  deed,  where  time  was  not  the 
essence  of  the  contract  or  where  he  had  taken  no  steps  to 
declare  a  forfeiture,  and  especially  when  such  relief  was  not 
asked  by  pleading  or  otherwise.     Rea  v.  Ferguson,  704. 

Delay.  Unreasonable  delay  in  insisting  on  performance,  and 
negligence  in  carrying  out  the  contract,  will  defeat  specific  per- 
formance, although  time  is  not  specifically  made  the  essence  of 
the  contract.     Findley  v.  Koch,  131.. 

Evidence.  In  an  action  for  specific  performance  of  a  contract 
to  convey  land,  the*  evidence  is  reviewed  upon  which  it  is  held 
that  by  plaintiff's  neglect  to  carry  out  the  contract  they  had 
forfeited  the  right  to  specific  performance  anW  damages. 
Idem. 

When  denied:  Evidence.  Equity  requires  of  a  purchaser  of 
land  the  utmost  good  faith  on  his  part  in  attempting  to  carry 
out  the  contract,  before  specific  performance  will  be  decreed 
at  his  suit,  and  if  his  delay  renders  performance  inequitable  or 
unjust  to  the  seller  it  will  be  denied.     Evidence  held  to  show 
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such  delay  and  inaction  on  the  part  of  the  purchaser  as  to 

justify  a  refusal  of  specific  performance.    Idem. 

Jurisdiction.  The  courts  of  this  State  have  jurisdiction  to  decree 
specific  performance  of  a  contract  for  the  sale  of  land  situated 
in  another  State,  where  the  parties  to  the  action  are  residents 
of  Icwa.    Rea  v.  Ferguson,  704. 

Parties.  Where  a  deed  to  real  property  pursuant  to  a  contract 
of  sale  was  deposited  with  a  bank  in  escrow,  the  bank  was  a 
proper  party  to  an  action  for  specific  performance  of  the  con- 
tract where  delivery  of  the  deed  was  part  of  the  relief  asked, 
and  especially  where  the  bank  had  taken  a  mortgage  upon 
the  property  subsequent  to  the  execution  of  the  contract.    Idem. 

Recovery  of  purchase  money.  A  recovery  of  earnest  money  by 
a  purchaser  of  land  who  has  lost  his  rights  under  the  contract, 
cannot  be  had  in  a  suit  for  specific  performance  by  way  of 
idamages.     Findley  v,  Koch,  131. 

Tender.  Where  it  is  the  duty  of  the  vendor  in  an  executory 
contract  to  convey  land,  to  pay  the  taxes  accruing  to  the  time 
of  the  conveyance  and  he  fails  so  to  do,  a  tender  of  the  pur- 
chase price  at  the  maturity  of  the  contract,  less  the  amount  of 
such  tax,  will  support  an  action  for  specific  performance  at 
the  suit  of  the  vendee.     Clinton  v.  Shugart,  179. 

STATUTE  OF  FRAUDS. 

Express  trust.  An  express  trust  arising  from  placing  the  title 
to  real  property  in  a  son  iot  the  benefit  of  the  father  can  only 
be  established  by  documentary  evidence.     Hoon  v.  Hoon,  391. 

STATUTES. 

Bankruptcy:  Rights  of  creditors.  The  amendment  of  1903^  ty 
which  the  four  months*  clause  of  the  bankruptcy  act  is  made 
to  count  from  the  date  of  the  recording  of  the  instrument 
rather  than  its  execution  and  delivery,  is  not  retroactive,  nor 
does  it  affect  previous  constructions  of  the  statute,  but  limits 
the  time  within  which  proceedings  may  be  instituted.  Murphy 
V.  Murphy,  57. 

The  provision  of  the  bankruptcy  act  that  "claims,  which  for 
want  of  record  or  other  reasons'  would  not  have  been  valid 
liens  against  creditors  of  the  bankrupt,  shall  not  be  liens 
against  his  estate,"  refers  to  the  validity  of  liens  under  the 
State  law;  and  a  creditor  existing  when  a  mortgage  is  executed 
must  have  acquired  a  Hen  on  the  mortgaged  property,  by 
attachment  or  otherwise,  prior  to  notice  of  the  mortgage  to 
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entitle  him  to  question  its  validity;  but  a  subsequent  creditor 
may  attack  it  on  the  ground  that  he  was  fraudulently  induced 
to  extend  credit.    Idem. 

Change  of  venue.  It  is  error  for  a  justice  to  grant  a  change  of 
venue  after  the  determination  of  a  motion  to  strike  from  the 
answer  and  to  make  it  more  specific,  as  the  same  constitutes  a 
commencement  of  the  trial  within  the  meaning  of  Code,  sec- 
tion 4502;  and  the  error  is  not  waived  by  proceeding  to  triaL 
Columbus  Junction  Tel.  Co.  v.  Overholt,  579. 

Codification:  Statutoxy  construction.  A  general  recodification 
and  re-enactment  of  the  statute  law  does  not  indicate  a  legis- 
lative intent  to  change  the  same,  and  the  decisions  relating  to 
statutory  provisions  then  in  force  will  continue  controlling  in 
the  interpretation  of  the  same  provisions;  but  where  it  is  the 
plain  legislative  intent  to  radically  change  or  materially  add 
to  the  previous  statutes,  such  decisions  are  not  controlling. 
Martin  v.  Oskaloosa,  680. 

Constitutional  law:  Classification:  Uniformity:  Due  process 
of  law.  The  act  of  the  legislature  limiting  the  time  within 
which  actions  should  be  commenced  to  enforce  all  judgments 
rendered  between  the  taking  effect  of  the  Code  of  1873  and  the 
Code  of  1897,  is  not  unconstitutional  for  nonuniformity,  as  it 
applies  to  all  such  judgments  as  a  class,  and  the  act  simply 
recognizes  a  classification  made  by  prior  legislation;  nor  is 
it  void  as  depriving  the  judgment  holder  of  rights  without  due 
process  of  law.    Wooster  v.  Bateman,  552. 

Contempt.  The  provisions  of  the  statute  prescribing  the  pro- 
cedure for  the  punishment  of  constructive  contempts  are  not 
unconstitutional  as  depriving  courts  of  their  inherent  power 
to  punish  contempt,  but  rather  provide  regulations  for  the  ex- 
ercise thereof;  nor  do  they  deprive  the  accused  of  any  constitu- 
tional right  or  punish  him  without  due  process  of  law.  Drady 
v.  District  Court,  345. 

The  statutes  defining  contempts  and  prescribing  the  procedure 
for  their  punishment,  cover  the  whole  of  the  subject-matter, 
and  therefore  operate  to  repeal  the  common  law  on  the  subject. 
Idem. 

Contract  of  emplo3mient:    Termination  by  legislative  enactment, 

A  contract  for  personal  services  entered  into  with  a  building 
and  loan  association  providing  for  compensation  from  a  speci- 
fied fund,  which  contemplates  a  possible  change  in  the  law 
rendering  the  creation  of  such  a  fund  and  payment  of  services 
therefrom    illegal,   is    terminated    by   a    subsequent   legislative 
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act    to   that   effect,   thus   rendering   performance    impossible. 
Wood  &  Duvall  v.  Association,  464. 

Damages:  Apportionment.  Under  Code,  section  2340,  where 
more  than  one  dog  was  engaged  in  killing  sheep,  the  owner  of 
each  is  liable  only  for  the  damage  done  by  his  dog,  and  the 
amount  of  damage  and  an  opportionment  thereof  is  for  the 
jury  to  determine.    Anderson  v.  Halverson,  125. 

Embezzlement:  Value  of  property.  In  a  prosecution  for  embez- 
zlement under  Code,  section  4842,  it  is  essential  to  find  the 
value  of  the  property  embezzled,  the  same  as  in  larceny,  to 
determine  the  punishment.    State  v.  Carmean,  291. 

Division  fences:  Partition.  There  are  but  two  methods  of  di- 
viding partition  fences,  one  by  order  of  the  fence  viewers,  and 
the  other  by  written  agreement  as  provided  by  Code,  sections 
2356  and  2361;  and  a  division  based  on  a  mere  understanding 
of  one  landowner  with  the  tenants  of  the  other  is  of  no  effect, 
De  Mers  v.  Rohan,  488. 

Insurance:  Waiver  of  conditions:  Authority  of  local  agent. 
Code,  section  1750,  providing  that  any  officer,  agent  or  other 
representative  of  an  insurance  company  who  may  solicit  insur- 
ance or  transact  the  business  generally  of  such  company  shall 
be  held  to  be  an  agent  with  authority  to  transact  all  business 
within  the  scope  of  his  employment,  prohibits  any  limitations 
upon  the  authority  of  an  agent  having  the  powers  enumerated 
in  said  section  to  transact  all  business  within  the  apparent 
scope  or  usual  extent  of  his  employment;  and  under  this  sec- 
tion a  local  agent  may  waive  the  conditions  of  a  policy  and 
consent  to  an  incumbrance  upon  the  property.  Liquid  Car- 
bonic Acid  Mfg.  Co.  v.  Insurance  Co.,  225. 

Under  Code,  section  1743,  the  failure  of  an  insured  to  keep  a  set 
of  books,  or  the  violation  of  an  iron  safe  clause,  will  not  defeat 
recovery  where  there  is  neither  pleading  nor  proof  that  such 
neglect  contributed  to  the  loss.    Johnson  v.  Insurance  Co.,  565. 

Transaction  of  business  of  foreign  companies.  Issuance  and  de- 
livery of  a  fire  policy  by  a  foreign  insurance  company,  cover- 
ing property  in  this  State,  constitute  the  transaction  of  busi- 
ness in  the  State  within  the  meaning  of  the  statutes  regulating 
the  insurance  business.  Hartman  &  Daniels  v.  Hollowell,  643. 
Judgments:  Effect  of  transcript  The  filing  of  the  transcript  of 
a  judgment  in  district  court  makes  it  a  judgment  of  that  court 
under  Code,  section  273,  simply  for  the  purpose  of  enforce- 
ment.    Klepfer  v.  City  of  Keokuk,  592. 


922  INDEX.  g 

Statutes    Continued 

Limitations:  Amendment:  Reasonable  time.  In  determining 
whether  the  time  allowed  by  a  statute  shortening  the  period  of 
limitation  for  the  commencement  of  action  to  enforce  a  right 
is  reasonable,  the  time  intervening  between  the  passage  of  an 
amendment  and  the  date  it  takes  effect  should  be  considered. 
In  the  instant  case  fifteen  months  so  allowed  in  which  actions 
might  be  brought  on  judgments  otherwise  barred  by  the 
amendment,  is  held  reasonable.    Wooster  v.  Bateman,  552. 

The  legislature  may  amend  an  existing  statute  so  as  to  lengthen 
or  shorten  the  time  within  which  a  cause  of  action  on  a  judg- 
ment will  be  barred,  without  violating  the  constitutional  pro- 
hibition against  the  impairn^ent  of  contracts,  if  a  reasonable 
time  is  given  for  the  commencement  of  action  before  the  bar 
becomes  effectual.    Idem. 

Paving  contract:  Validity:  Interest  of  councilman.  After  a 
'  municipal  improvement  has  been  made  and  accepted  by  the 
city,  a  taxpayer,  in  the  absence  of  actual  fraud,  cannot  resist 
payment  therefor  because  of  a  violation  of  Code,  section  943, 
prohibiting  a  member  of  the  council  from  being  interested  in 
any  contract  for  such  work.    Diver  v.  Savings  Bank,  691. 

Reassessments  of  property.  Where  a  city  had  authority  to  levy 
a  special  assessment,  it  may  make  a  reassessment  because  of 
an  irregularity,  under  Code,  section  836.  Martin  v.  Oska- 
loosa,  680. 

Repeal  of  statutes.  The  repeal  of  a  statute  by  implication  is 
not  favored  in  law,  and  where  two  statutes  covering  in  whole 
or  in  part  the  same  subject  are  not  absolutely  irreconcilable 
and  a  purpose  of  repeal  is  not  clearly  expressed  or  indicated, 
effect  if  possible  will  be  given  to  both.  Under  this  rule.  Code, 
section  971,  relative  to  notices  in  cases  of  special  assessments 
is  not  repealed  and  section  823  substituted  therefor  by  chapter 
29,  Acts  Twenty-eighth  General  Assembly,  but  the  former  is 
applicable  to  cities  under  special  charter,  and  the  latter  to 
cities  organized  under  the  general  law.  Diver  v.  Savings 
Bank,  691. 

Under  Code,  section  751,  the  vacation  of  a  street  by  a  city  does 
not  revest  the  title  thereto  in  the  abutting  owner,  but  it  re- 
mains in  the  city  and  may  be  disposed  of  for  other  purposes. 
Idem. 

Streets:  Vacation.  The  provisions  of  an  ordinance  intended  to 
vacate  portions  of  certain  streets  are  construed  and  held  suf- 
ficient to    effect   that   purpose,  although   providing  that   upon 
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abandonment  by  the  company,  the  title  shall  revest  in  the  city. 
Idem. 

Swamp  lands:  Use  of  proceeds.  A  county  may  use  the  proceeds 
arising  from  the  sale  of  swamp  lands  granted  to  it  by  the 
swamp  land  act  of  1850  in  the  construction  of  roads  through 
the  swamp  land  district,  without  submitting  the  question  to  a 
vote  of  the  people,  notwithstanding  the  subsequent  act  of  1858 
which  is  held  to  require  such  submission  in  case  roads  are  to 
be  constructed  outside  the  swamp  land  district.  Nelson  v. 
Harrison  County,  436. 

STATUTORY  CONSTRUCTION.    See  Statutes. 

STREETS. 

Assessments.  Where  a  city  has  authority  only  to  gravel  a  street 
at  the  expense  of  abutting  property,  and  in  connection  there- 
with incurs  and  assesses  against  the  property  an  expense  for 
grading,  which  is  unnecessary  for  the  purpose  of  graveling 
and  there  is  no  way  of  separating  such  expense,  the  assessment 
is  void  in  toto.     Gallaher  v.  Garland,  206. 

Damages.  Where  a  railroad  embankment  obstructs  a  street  af- 
fording access  to  business  property  which  has  not  been  va- 
cated, the  owner  is  entitled  to  damages  for  depreciation  in  the 
value  of  his  property  caused  thereby.  Harrington  v.  Railway 
Co.,  388. 

Negligence:  Liability  of  city.  A  city  is  liable  for  an  injury  re- 
sulting from  the  negligent  maintenance  of  a  private  cellar  way. 
which  extends  into  a  traveled  street,  whether  the  injury  results 
fi\om  an  approach  from  the  street  or  the  abutting  property. 
Earl  Y.  Cedar  Rapids,  361. 

A  town  IS  liable  for  the  injury  to  a  horse  though  running 
at  large,  caused  by  a  defective  street  negligently  permitted  to 
remain  out  of  repair.    Nocks  v.  Town  of  Whiting,  405. 

Contributory  negligence.  A  pedestrian  is  not  required  to  be  on 
the  lookout  for  hidden  dangers  in  the  street:  He  is  only  re- 
quired to  walk  with  his  eyes  open  observing  his  natural  course, 
and  in  the  usual  manner.  A  finding  of  ordinary  care  is  sus- 
tained.   Earl  V.  Cedar  Rapids,  361. 

In  an  action  against  a  city  for  injuries  to  a  pedestrian  caused  by 
an  excavation  in  the  street,  the  evidence  as  to  plaintiff's  con- 
tributory negligence  is  reviewed  and  held  to  present  a  question 
of  fact  for  the  jury,  whose  finding  will  not  be  disturbed.  Bus- 
sell  V.  City  of  Fort  Dodge,,  308. 
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Where  the  uncontradicted  testimony  of  a  pedestrian  was  that  he 
did  not  know  of  an  excavation  in  the  street  until  he  fell  into 
it,  he  was  not  guilty  of  contributory  negligence  in  imprudently 
attempting  to  pass  over  it,  although  there  was  another  safe 
and  convenient  w^y.    Idem. 

Vacation  of  streets  and  public  grounds.  Under  Code,  section 
751,  the  vacation  of  a  street  by  a  city  does  not  revest  £he  title 
thereto  in  the  abutting  owner,  but  it  remains  in  the  city  and 
may  be  disposed  of  for  other  purposes.  Harrington  v.  Rail- 
way Co.,  388. 

The  provisions  of  an  ordinance  intended  to  vacate  portions  of 
certain  streets  are  construed  and  held  sufficient  to  effect  that 
purpose,  although  providing  that  upon  abandonment  by  the 
company,  the  title  shall  revest  in  the  city.    Idem, 

A  city  has  power  to  vacate  public  grounds,  and  where  all  prop- 
erty owners  are  affected  alike  by  its  exercise,  though  in  dif- 
ferent degrees,  there  is  no  remedy;  but  where  an  abutting 
owner  sustains  an  injury  peculiar  to  his  property  by  the  vaca- 
tion of  public  ground  used  as  an  ingress  and  egress  thereto 
he  is  entitled  to  damages.    Borghart  v.  Cedar  Rapids,  313. 

STREET  RAILWAYS. 

Negligence:  Instructions.  In  an  action  for  injuries  resulting 
from  collision  with  a  street  car,  instructions  directing  a  verdict 
for  defendant  if  plaintiff  failed  to  show  freedom  from  con- 
tributory negligence,  and  enumerating  the  acts  of  negligence 
relied  upon,  except  failure  of  the  motorman  to  stop  the  car 
after  he  saw  plaintiff's  peril,  and  further  charging  that  if  the 
jury  failed  to  find  any  of  the  acts  of  negligence,  their  verdict 

•  sljould  be  for  defendant,  were  inconsistent  with  another  charge 
that,  though  plaintiff  was  negligent  yet  defendant  would  be 
liable  if  its  employes  saw  plaintiff  and  knew  of  his  peril  and 
failed  to  use  ordinary  care  to  prevent  the  injury.  Christy  v. 
Stedman,  428. 

SUBCONTRACTORS. 

Liability  of  county  for  subcontractor's  claims.    Where  a  county 

has  not  reserved  the  right  to  pay  the  claim  against  a  con- 
tractor employed  to  construct  bridges,  and  a  subcontractor  has 
failed  to  file  the  statement  of  his  demand  as  provided  by  Code, 
section  3102,  the  county  may  rightfully  pay  the  contractor  ac- 
cording to  the  terms  of  the  contract,  without  inquiring  as  to 
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materials   furnished  by  subcontractors.     Modern   Steel   Struc- 
tural Co.  V.  Van  Buren  County,  606. 

A  subcontractor  who  furnishes  material  for  the  construction  of 
county  bridges  under  an  agreement  with  the  principal  con- 
tractor alone,  is  charged  with  notice  of  the  terms  and  condi- 
tions of  the  principal  contract,  and  his  rights  are  limited 
thereby;  and  where  the  county  has^  lawfully  discharged  its 
obligation  to  the  contractor  prior  to  notice  of  the  subcon- 
tractor's claim,  dr  where  the  contract  is  void  for  fraud,  the 
subcontractor  has  no  recourse  against  the  county.    Idem, 

Where  a  county  contracted  separately  for  the  construction  of  two 
bridges  and  was  sued  by  a  subcontractor  who  furnished  ma- 
terial for  both  under  a  single  agreement  with  the  contractor 
and  who  made  but  a  single  statement  for  the  materials  fur- 
nished and  was  seeking  to  enforce  its  entire  claim  against  the 
county  for  an  alleged  unpaid  balance  for  either  or  both  bridges, 
the  county  could  offset  its  entire  damages  for  a  breach  of  both 
contracts  in  determining^  whether  there  was  anything  in  its 
hands  applicable  to  the  subcontractor's  demand.    Idem, 

Mechanic's  liens:  Essentials:  Furnishing  material.  For  a  ma- 
terialman to  avail  himself  of  the  subcontractor's  lien,  he  must 
have  actually  furnished  the  material  for  the  particular  building 
upon  which  the  lien  is  claimed,  independent  of  representations 
of  the  contractor;  but  it  is  not  essential  that  the  materials  fur- 
nished were  actually  used  in  the  building.  Hobson  Bros.  v. 
Townsend,  453. 

SURETIES. 

Mulct  tax:  Liability  of  sureties.  The  sureties  on  a  saloon 
keeper's  bond  are  liable  for  the  payment  of  the  mulct  tax. 
O'Brien  County  v.  Mahon,  539. 

The  sureties  on  a  liquor  dealer's  bond  cannot  escape  liability 
for  the  mulct  tax  on  the  ground  that  by  failure  of  the  prin- 
cipal to  pay  the  tax  he  is  no  longer  operating  under  the  law. 
Idem. 

Mere  failure  to  collect  a  mulct  tax  when  due  will  not  discharge 
the  sureties  on  a  liquor  dealer's  bond.    Idem. 

The  sureties  on  a  liquor  dealer's  bond  are  liable  for  the  full  tax 
for  the  quarter  in  which  the  obligation  arose.    Idem. 

Failure  of  a  liquor  dealer's  bond  to  describe  the  place  where 
the  business  is  to  be  conducted,  will  not  invalidate  the  bond. 
Idem. 
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A '  county  may  recover  from  the  sureties  on  a  liquor  dealer's 
bond  without  first  exhausting  the  property  of  the  principal. 
Idem. 

SWAMP  LAND. 

Use  of  proceeds:  Statutes.  A  county  may  use  the  proceeds 
arising  from  the  sale  of  swamp  lands  granted  to  it  by  the 
swamp  land  act  of  1850,  in  the  construction  of  roads  through 
the  swamp  land  district,  without  submitting  the  question  to  a 
vote  of  the  people,  notwithstanding  the  subsequent  act  of  1858 
which  is  held  to  require  such  submission  in  case  roads  are  to 
be  constructed  outside  the  swamp  land  district.  Nelson  v. 
Harrison  County,  436. 

TAXATION. 

Appeal.  The  issue  on  appeal  from  an  assessment  of  omitted 
property  is  the  correctness  of  the  action  of  the  taxing  officer 
and  the  evidence  must  be  confined  to  ^hat  issue>  but  the  tax- 
paver  is  entitled  to  have. every  question  determined  anew  which 
such  officer  was  called  upon  to  determine.  Schoonover  v. 
Petcina,  261. 

Where  an  assessment  of  omitted  property  has  been  made  and  an 
appeal  taken,  it  becomes  the  duty  of  the  court  to  inquire  into 
and  determine  de  novo  from  all  the  evidence  the  liability  for 
the  assessment;  and  an  unverified  statement  of  omitted  taxes 
prepared  by  agents  of  the  county  employed  to  discover  the 
same  and  the  assessment  thereof,  does  not  make  a  prima  facie 
case  for  the  county  requiring  the  taxpayer  to  show  what  specific 
items  were  erroneously  listed.    Idem. 

Assessment  In  wrong  district:  Reassessment  Moneys  and 
•  credits  should  be  listed  and  assessed  to  the  owner  in  the  dis- 
trict in  which  he  resides,  although  in  the  possession  of  agents 
residing  elsewhere,  but  when  the  property  has  been  listed  in 
good  faith  by  such  agents  in  another  township  of  the  same 
county  and  the  tax  levied  thereon  paid,  the  county  cannot  col- 
lect back  taxes  thereon  for  the  same  year  in  the  district  of  the 
owner's  residence,  without  offering  to  return  the  tax  previously 
paid.     Snakenberg  v.  Stein,  650. 

The  assessment  and  pajrment  of  taxes  in  the  wrong  county  will 
not  preclude  taxation  of  the  property  for  the  same  year  in  the 
county  of  the  owner's  residence,  and  the  collection  thereof  as 
omitted  taxes.    Idem. 

Listing  of  omitted  property.    The  county  treasurer  need  not  list 
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omitted  property  for  taxation  on  the  day  specified  in  the  notica 
to  the  taxpayer  to  appear  and  show  cause  why  the  same  should 
not  be  listed  and  taxed,  but  may  do  so  within  a  reasonable  time 
thereafter.    Idem, 

Notice  of  delinquent  taxes.  A  notice  to  a  taxpayer  pursuant  to 
Code,  sections  1374  and  1385,  relative  to  the  assessment  of 
omitted  property,  is  not  libelous  in  the  absence  of  any  charge 
of  fraud  on  the  part  of  the  taxpayer  withholding  the  same. 
O'Connell  v.  Shontz,  709. 

Objection  to  assessment:  Sufficiency.  No  formal  pleadings  are 
required  in  a  proceeding  to  assess  omitted  property,  and  a  tax- 
payer's general  objection  to  an  assessment,  made  before  the 
treasurer,  that  the  items  of  moneys  and  credits  proposed  to  be 
assessed  were  not  items  for  which  he  was  liable  for  the  years 
specified,  and  that  his  indebtedness  for  those  years  which  he 
was  entitled  to  set  off  against  the  same  was  equal  to  the 
amount  of  his  moneys  and  credits,  was  sufficiently  specific  to 
raise  the  issue  on  appeal.     Schoonover  v.  Petcina,  261. 

A«  property  owner  is  not  required  to  appear  before  the  city  coun- 
cil and  object  to  a  municipal  assessment  for  an  unauthorized 
improvement  in  order  that  he  may  contest  the  validity  of  an 
alleged  tax  based  thereon.     Carter  v.  Cemansky,  506. 

Omitted  property.    Notice  of  assessment.    Notice  to  a  taxpayer* 
of  the  proposed  assessment  of  omitted  property  m^ist  be  given 
within  five  years  from  the  date  at  which  the  same  should  have 
been   assessed,   or   the   same   will   be  barred  by   the   statute. 
Schoonover  v.  Petcina,  261. 

Bank  securities.  Where  the  owner  of  a  private  banking  business 
sold  and  transferred  the  business  and  assets  to  a  national  bank 
of  which  he  became  a  stockholder,  and  its  president,  the  notes 
and  other  evidences  of  indebtedness  so  transferred  became  the 
property  of  the  national  bank  from  the  time  of  the  transfer, 
and  were  no  longer  taxable  to  the  assignor.    Idem. 

Where  the  assessment  rolls  inform  a  taxpayer  that  he  need  only 
list  such  liabilities  as  he  desires  to  offset  against  his  moneys 
and  credits,  he  is  not  estopped  in  a  proceeding  to  assess  omit- 
ted property,  from  making  an  itemized  statement  of  his  indebt- 
edness for  each  year,  for  the  purpose  of  showing  a  larger 
amount  than  contained  in  the  assessment  rolls.    Idem, 

Where  the  president  of  a  national  bank  loaned  bank  money  on 
real  estate  security  in  his  own  name,  thereafter  assigning  the 
notes  only  to  the  bank,  the  mortgages  securing  the  same  were 
not  taxable  to  such  president  as  moneys  and  credits;  nor  was 
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he  estopped  from  claiming  that  the  same  were  bank  property 
because  the  transaction  amounted  to  an  evasion  of  the  federal 
banking  law.    Idem. 

Contracts:  What  constitutes  a  credit.  Where  one  purchases 
land,  paying  therefor  and  taking  title  in  his  own  name,  and  in 
accordance  with  a  previous  understanding  enters  into  a  con- 
tract of  lease  for  a  rental  based  upon  an  interest  rate  on  his 
investment,  giving  to  the  lessee  an  option  to  purchase  the  same 
within  a  specified  time  upon  payment  of  its  cost  to  the  lessor, 
the  transaction  does  not  amount  to  a  contract  giving  rise  to 
any  actual  indebtedness  which  is  assessable  as  a  credit    Idem. 

Credits.  The  deferred  payments  due  on  a  mutually  obhgatory 
contract  for  the  sale  of  land  are  taxable  as  a  credit  under  Code, 
section  1308.     Cross  v.  Snakenberg,  636. 

The  provisions  of  an  executory  contract  for  the  sale  of  land  are 
considered,  and  it  is  held  that  there  is  nothing  to  indicate  an 
understanding  of  the  parties  that  the  purchaser  should  pay  the 
taxes  falling  due  prior  to  a  conveyance  of  the  title.  Clinton  v. 
Shugart,  179.  # 

As  between  the  parties  of  an  executory  contract  for  the  sale  of 
land,  where  the  vendor  retains  the  possession,  rents  and  profits 
until  the  conveyance  is  due,  he  is  liable  for  the  payment  of  ac- 
cruing taxes  in  the  absence  of  an  agreement  by  which  the  pur- 
chaser assumes  that  obligation;  and  this  rule  it  not  affected 
by  Code,  section  1400.    Idem. 

Deduction  of  debts:  What  constitutes  a  debt  An  obligation 
which  a  taxpayer  may  deduct  from  the  amount  of  his  moneys 
and  credits  under  Code,  section  1311,  must  be  an  actual  indebt- 
edness; and  notes  signed  simply  as  an  endorser  which  were 
so  reported  to  the  comptroller  of  currency  by  such  endorser, 
do  not  constitute  such  indebtedness.  Schoonover  v.  Petcina, 
261. 

Quieting  title.  Where  a  municipal  assessment  is  void,  the  plain- 
tiff in  an  action  to  quiet  title  against  a  tax  sale  thereunder  is 
not  required,  as  a  condition  precedent  to  his  right  of  action, 
to  offer  to  pay  that  part  of  the  tax  which  may  be  found  valid; 
it  will  be  sufficient  if  this  is  done  when  a  right  is  asserted 
under  the  certificate  of  sale.    Carter  v.  Cemansky,  506. 

Specific  performance:  Tender.  Where  it  is  the  duty  of  the 
vendor  in  an  executory  contract  to  convey  land  to  pay  the 
taxes  accruing  to  the  time  of  the  conveyance  and  he  fails  so  to 
do,  a  tender  of  the  purchase  price  at  the  maturity  of  the  con- 
tract, less  the  amount  of  such  tax,  will  support  an  action  for 
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specific  performance  at  the  suit  of  the  vendee.    Clinton  v.  Shu- 
gart,  179. 

TAXATION  OF  COSTS.    See  Costs. 

TAXES.    See  Taxation. 

TELEPHONES. 

Assumption  of  risk.  A  telephone  lineman  not  an  inspector  of 
wires,  nor  charged  with  the  duty  of  inspecting  or  testing  live 
wires,  does  not  assume  the  risk  of  an  injury  resulting  from  a 
defective  light  wire.     Barto  v.  Telephone  Co.,.  241. 

Negligence.  A  telephone  company  permitting  the  use  of  its 
poles  for  carrying  electric  light  wires,  must  use  a  degree  of 
care  for  the  protection  of  its  employes  commensurate  with  the 
danger  involved.    Idem. 

A  telephone  company  which  acquiesces  in  the  use  of  its  poles  by 
an  electric  company,  is  charged  with  the  duty  of  seeing  to  it 
that  the  light  wires  do  not  expose  its  employes  to  unusual 
danger.    Idem. 

In  an  actipn  by  a  telephone  lineman  for  injuries  caused  by  a 
defective  electric  light  wire  carried  on  the  poles  of  the  tele- 
phone company,  the  evidence  is  reviewed  and  held  to  justify  a 
submission  to  th  jury  of  the  issue  of  defendant's  negligence. 
Idem, 

Contributoiy  negligence.  A  telephone  lineman  was  injured  by 
coming  in  contact  with  a  defectively  insulated  electric  light 
wire  which  the  defendant  carried  on  its  poles;  under  the  evi- 
dence it  is  held  that  the  question  of  the  lineman's  contributory 
'negligence  was  properly  submitted  to  the  ju:*y.    Idem. 

Negligence  of  fellow  servant  In  an  action  for  the  death  of  an 
employe  of  a  telephone  company  caused  by  his  coming  in  con- 
tact with  a  wire  charged  with  electricity,  through  the  negli- 
gence of  a  fellow  servant  sent  to  repair  the  wire,  the  evidence 
is  reviewed  and  held  to  sustain  a  finding  that  the  fellow  servant 
was  incompetent .  and  that  defendant  had  knowledge  thereof. 
Scott  v.  Telephone  Co.,  524. 

TENDER. 

Damages:  Instructions.  Where  plaintiff,  under  a  contract  to 
sell  defendant  a  certain  number  of  registere4  cattle,  tendered  a 
lot  that  were  unregistered  and  therefore  refused,  and  subse- 
quently tendered  another  lot  which  were  registered  but  not 
accepted,  whereupon  plaintiff  brought  his  action  for  damages 
and  his  testimony  as  to  damage  was  confined  to  the  registered 
Vol.  126  Ia.— 59 
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animals,  an  instruction  permitting  the  jury  to  base  its  finding 
upon  the  first  tender  of  which  there  was  no  evidence  as  to 
damage,  was  error.     Redhead  Bros.  v.  Cattle  Co.,  410. 

Duty  ol  vendor.  Where  the  seller  of  cattle  knew  that  the  pur- 
chaser intended  them  for  breeding  purposes,  he  was  bound  to 
deliver  only  such  as  were  suitable  for  the  purpose.    Idem. 

Evidence.  Under  a  contract  to  sell  thoroughbred  bulls  suitable 
for  service,  it  is  competent  to  show  that  the  tender  of  a  calf 
of  five  months  was  not  a  compliance.    Idem. 

Rescissions:  Tender  of  performance.  Where  plaintiff,  under  a 
contract  to  purchase  real  estate,  knew  that  defendants  had 
no  title  on  the  date  specified  for  performance  and  that  they 
were  unable  to  perform,  it  was  not  necessary  for  him  before 
rescinding  to  make  a  technical  tender  of  performance,  provided 
he  was  ready,  able,  and  willing  to  perform  had  defendants  been 
able  to  do  so.     Primm  v.  Wise  &  Stern,  528. 

Where  time  is  of  the  essence  of  a  contract  to  convey  land,  plain- 
tiff, to  establish  his  right  to  rescind  for  defendant's  default, 
must  prove  that  he  Vas  ready,  able,  and  willing  to  perform  his 
part  and  make  substantial  tender  of  performance  on  the  date 
specified.    Idem. 

Where  defendants  were  not  ready,  able,  and  willing  to  perform 
their  contract  for  the  conveyance  of  land  at  the  time  specified, 
and  plaintiff  tendered  a  draft  for  the  amount  of  a  cash  payment 
to  which  no  objection  was  made,  and  nothing  was  said  regard- 
ing a  mortgage  to  be  given  for  deferred  payments,  such  tender 
was  sufficient  to  support  plaintiff's  suit  to  rescind.    Idem. 

Special  assessments.  Where  an  assessment  is  void  or  where  it 
does  not  appear  what  portion  of  the  same  might  have  been 
legally  assessed,  a  tender  thereof  is  not  required  to  maintain 
a  suit  to  restrain  the  collection.     Gallaher  v.  Garland,  206. 

Specific  performance.  Where  it  is  the  duty  of  the  vendor  in  an 
executory  contract  to  convey  land,  to  pay  the  taxes  accruing 
to  the  time  of  the  conveyance  and  he  fails'  so  to  do,  a  tender  of 
the  purchase  price  at  the  maturity  of  the  contract,  less  the 
amount  of  such  tax,  will  support  an  action  for  specific  per- 
formance at  the  suit  of  the  vendee.     Clinton  v.  Shugart,  179. 

TITLE. 

Rescission:  Curing  defective  title.  A  contract  providing  that 
vendors  shall  have  a  reasonable  time  after  tender  of  an  abstract 
to  remedy  defects  in  the  title,  does  not  contemplate  a  complete 
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absence  of  title  and  delay  jpr  the  purpose  of  procuring  the 
same.     Primm  v.  Wise  &  Stern,  528. 

TRANSACTIONS  WITH  DECEDENTS. 

Qualification  of  wife  as  witness.  A  yrife  is  not  disqualified  by 
Code,  section  4604,  as  a  witness  to  a  transaction  and  commu- 
nication between  her  husband  and  a  party  since  deceased,  in 
which  she  took  no  part  but  was  a  mere  spectator.  Lucas  v.  Mc- 
Donald &  Son,  678. 

TRANSCRIPTS. 

Judgments:  Effect  of  transcript.  The  filing  of  the  transcript  of 
a  judgment  in  district  court  makes  it  a  judgment  of  that  court 
under  Code,  section  273,  simply  for  the  purpose  of  enforce- 
ment.   Klepfer  v.  City  of  Keokuk,  592. 

TRESPASS. 

Liability  of  railway  company.  The  liability  of  a  railway  com- 
pany for  the  death  of  a  trespasser  upon  its  tracks,  is  not  de- 
pendent upon  the  .willful  and  wanton  act  of  the  trainmen,  but 
a  failure  to  exercise  the  highest  possible  degree  of  care  to  avoid 
the  accident  after  the  peril  is  discovered,  will  fix  its  liability. 
Gregory  v.  Railway  Co.,  230. 

Licensees.  Where  the  employes  of  a  packing  house  company 
have  for  years,  with  the  knowledge  of  the  railway  company, 
been  accustomed  to  cross  its  switch  tracks  in  passing  from 
one  building  to  another  about  their  work,  and  the  railway 
company  has  offered  no  objection  or  obstruction  to  such  use, 
it  will  be  held  to  have  consented  thereto,  and  one  of  such 
employes  killed  while  so  crossing  its  tracks  was  not  a  trespasser 
but  a  licensee.     Booth  v.  Railway  Co.,  8. 

Trespassing  animals:  Liability  of  owner.  Where  there  has  been 
no  legal  partition  of  a  division  fence,  the  owner  of  cattle  which 
escape  onto  adjoining  land  is  liable  for  the  damage  done  by 
them.    De  Mers  v.  Rohan,  488. 

TRIAL  BY  JURY. 

Criminal  law:  Waiver  of  right.  The  right  of  a  trial  by  jury 
is  a  constitutional  guaranty  which  cannot  be  waived  by  a  de- 
fendant in  a  criminal  case,  and  a  judgment  entered  on  a  trial 
to  the  court  will  be  reversed  on  appeal.    State  v.  Rea,  65. 

A  defendant  may  waive  a  jury  on  the  trial  of  an  appeal  from 
a  conviction  before  a  mayor  for  the  violation  of  an  ordinance. 
Town  of  Lovilia  v.  Cobb,  557. 
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TRIAL  DE  NOVO.  ^ 

Appeal  from  assessment:  Issues.  The  issue  on  appeal  from  an 
'  assessment  of  omitted  property  is  the  correctness  of  the  action 
of  the  taxing  oflScer  and  the  evidence  must  be  confined  to  that 
issue,  but  the  taxpayer  is  entitled  to  have  every  question  de- 
termined anew  which  such  officer  was  called  upon  to  determine. 
Schoonover  v.  Petcina,  261. 

Where  an  assessment  of  omitted  property  has  been  made  and  an 
appeal  taken,  it  becomes  the  duty  of  the  court  to  inquire  into 
and  determine  de  novo  from  all  the  evidence  the  liability  for 
the  assessment;  and  an  unverified  statement  of  omitted  taxes 
prepared  by  agents  of  the  county,  employed  to  discover  the 
same  and  the  assessment  thereof,  does  not  make  a  prima  facie 
case  for  the  county  requiring  the  taxpayer  to  show  that  specific 
items  were  erroneously  listed.    Idem. 

Although  a  case  is  triable  de  novo  on  appeal,  in  view  of  the 
opportunity  of  the  trial  judge  to  observe  the  demeanor  of  the 
witnesses,  his  findings  will  be  disturbed  with  reluctance,  John- 
son V.  Insurance  Co.,  565. 

TRUSTS. 

Express  trust.  An  express  trust  arising  from  placing  the  title 
to  real  property  in  a  son  for  the  benefit  of  the  father  can  only 
be  established  by  documentary  evidence.     Hoon  v.  Hoon,  391. 

Husband  and  wife.  Where  a  wife  turned  her  own  money  over  to 
her  husband,  who  gave  his  notes  therefor  and  used  the  same  as 
his  own,  it  could  not  be  regarded  as  held  in  trust  by  him  in  the 
absence  of  a  showing  that  he  agreed  to  so  hold  it  for  her.  In 
re  Estate  of  Deaner,  701. 

Parol  evidence  of  trust.  A  deed  reciting  a  consideration  cannot 
be  shown  by  parol  to  be  a  trust.    Byerly  v.  Sherman,  447. 

A  deed  absolute  on  its  face  and  reciting  a  consideration  cannot, 
in  the  absence  of  fraud,  be  shown  by  parol  to  be  in  trust  for 
the  grantor.     Ostenson  v.  Severson,  197. 

Parent  and  child.  Where  a  father  having  the  confidences  of  his 
children  who  are  members  of  his  family,  by  promises  which 
he  did  not  intend  to  perform  induced  them  to  convey  to  him 
their  interest  in  land,  a  court  of  equity  will  decree  a  construc- 
tive trust  in  their  favor.     Gregory  v.  Bowlsby,  588. 

The  mere  relatidViship  of  a  parent, and  adult  child  will  not  con- 
stitute such  a  state  of  confidence  as  to  raise  a  presumption  of 
fraud,  but  it  will  be  considered  in  connection  with  other  facts 
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and    circumstances   for   the   purpose   of   establishing   a-  trust. 
Idem. 

As  between  parent  and  child  a  conveyance '  of  real  property  is 
presumed  to  be  an  advancement,  but  this  presumption  may  be 
overcome  by  clear  and  satisfactory  proof  showing  a  trust;  but 
to  admit  proof  of  a  trust  the  facts  relied  upon  must  be  pleaded. 
Hoon  V.  Hoon,  39l. 

Resulting  trust.  A  mere  verbal  agreement  whereby  defendant 
was  to  purchase  a  tract  of  land  in  his  own  name  and  with  his 
own  funds  to  be  resold  and  the  profits  above  cost  to  be  the 
Joint  property  of  plaintiffs  and  defendant,  and  to  the  pur- 
chase of  which  plaintiffs  contributed  nothing,  gave  them  no 
right  or  interest  in  the  land;  nor  was  defendant's  relation  to 
the  claimed  partnership  shown  to  have  been  such  as  to  raise  a 
trust  in  favor  of  plaintiffs,     iporrest  v.  O'Bryan,  571. 

UNDUE  INFLUENCE.    See  Fraudulent  Conveyan^. 
UNLAWFUL  COMBINATIONS. 

Fraud:  Evidence.  In  an  action  for  damages  based  on  the  con- 
tention that  defendants  entered  into  an  unlawful  combination 
to  hinder  and  delay  plaintiff  in  the  collection  of  a  judgment 
against  another,  the  evidence  is  considered  and  held  insufficient 
to  show  a  fraudulent  concealment  of  the  judgment  debtor's 
property.     Pieter  v.   Bales,   170. 

VACATION  OF  PUBLIC  GROUNDS. 

Damage  to  abutting  owner.  A  city  has  power  to  vacate  public 
grounds,  and  where  all  property  owners  are  affected  alike  by  its 
exercise,  though  in  different  degrees,  there  is  no  remedy;  but 
where  an  abutting  owner  sustains  an  injury  peculiar  to  his 
property  by  the  vacation  of  public  ground  used  as  an  ingress 
and  egress  thereto  he  is  entitled  to  damages.  Borghart  v. 
Cedar  Rapids,  313. 

VENDOR  AND  VENDEE. 

Damages.  A  purchaser  of  land  who  is  not  entitled  to  specific 
performance  of  the  contract  because  of  his  lack  of  diligence  in 
asserting  his  rights  thereunder,  is  not  entitled  to  damages  for 
the  vendor's  refusal  to  convey,  after  the  lapse  of  a  reasonable 
time.     Findley  v.  Koch,  131. 

False  representations:  Reliance  upon.  A  purchaser  of  land  may 
rely  upon  the  vendor's  representations  as  to  the  quantity,  even 
though  he  makes  a  personal  inspection,  not  amounting  to  an 
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investigation  to  satisfy  himself,  from  sources  independent  of 
the  vendor  and  his  agents.     Boddy  v.  Henry,  31. 

Qualified  statement  as  to  quantity.  Where  a  vendor  represented 
the  tract  conveyed  to  contain  *'  about "  17,000  acres  when  there 
was  in  fact  but  15,300,  such  qualification  did  not  defeat  the 
vendee's  right  to  damages  for  the,  false  statement.    Idem. 

Recovery  of  purchase  money.  A  recovery  of  earnest  money  by 
a  purchaser  of  land  who  has  lost  his  rights  under  the  contract, 
cannot  be  had  in  a  suit  for  specific  performance  by  way  of 
damages.     Findley  v.  Koch,  131. 

Vendor's  Lien.  A  grantor  claiming  that  his  conveyance  was 
voluntary  and  without  any  agreement  with  the  grantee,  cannot 
have  a  vendor's  lien  for  the  price.     Ostenson  v.  Severson,  197. 

VENUE. 

Instructions.  Where  the  venue  is  clearly  proven  and  the  neces- 
sity of  proving  the  same  is  stated  in  an  instruction  relating  to 
an  included  offense,  the  failure  to  so  instruct  in  connection 
with  the  higher  offense  charged,  is  not  error.  State  v.  Icen- 
bice,  16. 

VERDICT. 

An  appeal  does  not  He  from  an  order  refusing  to  direct  a  verdict 
in  favor  of  a  cross  defendant,  as  to  whom  there  had  been  no 
trial.     Bussell  v.  City  of  Fort  Dodge,  308. 

A  motion  to  direct  a  verdict  will  only  be  reviewed  on  the  grounds 
on  which  it  was  submitted  in  the  trial  court.  Earl  v.  Cedar 
Rapids,  361. 

Reduction  of  verdict.  It  is  error  for  a  trial  court  to  reduce  a 
verdict  and  enter  judgment  without  giving  the  party  against 
whom  it  is  to  be  entered  the  option  of  accepting  the  same 
or  submitting  to  a  new  trial.     Barber  v.  Maden,  402. 

The  verdict  of  $300.00  damages  for  a  breach  of  warranty  in  the 
sale  of  a  jackass  is  held  not  excessive.  Wingate  v.  John- 
son, 154. 

Special  interrogatories.  Inaccurate  answers  to  special  interroga- 
tories not  calling  for  ultimate  facts,  nor  for  facts  of  such  im- 
portance that  a  finding  thereon  against  the  weight  of  the  testi- 
mony is  necessarily  indicative  of  passion,  do  not  constitute 
ground  for  setting  aside  the  general  verdict  Kuehl  v.  Rail- 
way Co.,  638. 
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VERIFICATION. 

Verification  of  information.  It  is  presumed  that  a  mayor  before 
whom  an  information  was  verified,  was  within  his  jurisdiction 
when  the  oath  was  administered.  Town  of  Lovilia  v.  Cobb, 
557. 

Erroneous  use  of  words.  The  erroneous  use  of  the  word  "  de- 
fendant" for  "plaintiff"  in  an  instruction  was  not  prejudicial, 
where,  from  the  instructions  as  a  whole  or  the  paragraph  in 
which  the  error  occurred,  the  jury  could  not  have  been  misled. 
Roupke  V.  Grain  Co.,  632.  v 

WAIVER. 

Assessment.  A  property  owner  who  has  no  knowledge  that  the 
cost  of  grading  a  street  is  to  be  assessed  against  his  pfoperty 
does  not  waive  objection  thereto  by  failing  to  protest  as  the 
work  goes  on.    Gallaher  v.  Garland,  206. 

Default  in  interest  paymtnts.  Acceptance  and  retention  of  past 
due  interest  on  a  note  by  the  payees  will  preclude  their  as- 
signees from  enforcing  a  provision  that  upon  the  default  in 
payment  of  interest  the  whole  note  shall  become  due,  where 
the  same  was  paid  prior  to  notice  of  the  assignment  Hecker 
v.  Boylan,  162. 

Election  of  remedies.  In  an  action  for  the  price  of  brick  sold  for 
sidewalk  purposes,  notice  to  the  manufacturer  in  effect  that 
the  contractor  would  purchase  brick  elsewhere  and  charge  the* 
difference  in  cost  to  the  manufacturer,  he  having  failed  to  fur- 
nish the  same  according  to  contract,  was  not  an  election  of 
remedies  constituting  a  waiver  of  the  contractor's  right  to  re- 
cover damages  upon  the  contract  other  than  the  difference  in 
the  cost  of  the  brick.    Iowa  Brick  Mfg.  Co.  v.  Herrick,  721. 

Expert  evidence:  Privilege.  The  fact  that  a  physician,  called 
by  defendant  to  examine  plaintiff  immediately  after  his  injury, 
testified  on  plaintiff's  preliminary  examination  as  to  his  compe- 
tency under  Code,  section  4608,  that  he  found  plaintiff  in  an 
unconscious  condition,  substantially  as  he  had  stated  in  de- 
fendant's prior  examination,  did  not  amount  to  a  waiver  of 
plaintiff's  right  to  object  that  the  witness  was  within  the  priv- 
ilege of  the  statute,  as  the  preliminary  examination  disclosed 
no  new  facts  and  the  same  was  not  affirmative  proof  of  any 
material  fact  for  plaintiff.    Nugent  v.  Packing  Co.,  517. 

Insurance:    Waiver    of   conditions:    Authority   of   local   agent. 

Code,  section  1750,  providing  that  any  officer,  agent  or  other 
representative  of  an   insurance  company  who  may  solicit  in- 
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surance  or  transact  the  business  generally  of  such  company 
shall  be  held  to  be  an  agent  with  authority  to   transact  all 

•  business  within  the  scope  of  his  employment,  prohibits  any 
limitations  upon  the  authority  of  an  agent  having  the  powers 
enumerated  in  said  section  to  transact  all  business  within  the 
apparent  scope  or  usual  extent  of  his  employnient;  and  under 
this  section  a  local  agent  may  waive  the  conditions  of  a  policy 
and  consent  to  an  incumbrance  upon  the  property.  Liquid 
Carbonic  Acid  Mfg.  Co.  v.  Insurance  Co.,  225. 

Jury  triaL  A  defendant  may  waive  a  jury  on  the  trial  of  an 
appeal  from  a  conviction  before  a  mayor  for  the  violation  of 
an  ordinance.    Town  of  Lovilia  v.  Cobb,  557. 

Objection  to  juror.  An  objection  to  a  juror  because  of  his  rela- 
tion to  the  prosecuting  witness  in  a  criminal  action,  which  be- 
comes known  to  defendant's  counsel  during  the  trial,  is  waived 
by  failure  to  call  attention  to  the  fact  prior  to  the  verdict. 
State  v.  Pray,  248. 

WARRANTIES. 

Burden  of  proof.  Where  the  defendant  in  an  action  for  breach 
of  a  warranty  that  the  animal  sold  was  a  sure  foal  getter, 
pleads  as  a  defense  that  its  inefficiency  was  due  to  improper 
feed  and  care  subsequent  to  the  sale,  he  has  the  burden  of 
proof  on  that  issue.     Wingate  v.  Johnson,  154. 

Evidence  of  value.  In  an  action  for  a  breach  of  warranty  in  the 
sale  of  an  animal,  an  inquiry  of  plaintiff  whether  he  knew  the 
fair  market  value  of  the  animal  had  he  been  as  plaintiff  thought 
he  was,  while  improper,  is  held  not  reversible  error,  as  it  ap- 
peared evident  that  plaintiff  understood  the  question  to  be  pre- 
dicated upon  defendant's  representations.    Idem. 

The  actual  capacity  of  an  animal  for  breeding  purposes  as  dem- 
onstrated subsequent  to  a  sale,  may  be  shown  in  an  action 
for  the  breach  of  a  warranty  that  he  was  a  sure  foal  getter. 
Idem. 

Damages:  Failure  to  pay  taxes.  Where  it  clearly  appears  from 
the  deed  itself  that  it  was  the  intent  of  the  parties  to  except 
taxes  from  the  covenants  of  warranty,  the  grantee  is  not  en- 
titled to  damages  for  the  grantor's  failure  to  pay  the  same. 
Newburn  v.  Lucas,  85. 

Deeds:  Breach  of  covenants:  Damages.  In  an  action  for 
breach  of  covenants  of  warranty  without  reservation,  a  state- 
ment of  the  grantee's  agent  in  producing  the  deed  which  was 
made  to  the  grantor,  that  it  was  the  custom  of  the  grantor 
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to  retain  the  crops  where  the  conveyance  was  not  made  until 
after  July  1st,  upon .  which  the  vendor  did  not  rely,  and  it 
further  appearing  that  there  was  no  agreement  between  the 
vendor  and  vendee  that  the  crops  should  be  reserved;  held 
that  the  grantee  was  entitled  to  damages  for  failure  to  secure 
the  crops,  although  the  agent's  statement  may  have  been  within 
the  scope  of  his  authority.    Idem. 

An  action  on  the  covenants  of  a  deed  cannot  be  defeated  by 
parol  evidence  of  the  grantee's  knowledge  of  an  incumbrance. 
Idem, 

Fire  insurance:  Incumbrance  of  property:  Forfeiture.  The 
mere  accumulation  of  interest  upon  a  mortgage  of  which  an 
insurance  company  was  advised  at  the  time  it  accepted  the 
risk,  will  not  work  a  forfeiture  of  a  policy  under  a  clause  war- 
ranting against  incumbrances.  Fitzgibbons  v.  Insurance  Co., 
52. 

Lien  for  damages.  Where  plaintiff  and  his  grantor  exchanged 
lands,  and  there  was  a  breach  of  warranty  as  to  the  crops 
under  the  covenants  in  the  grantor's  deed,  plaintiff  was  en- 
titled to  a  lien  for  his  damages  on  the  land  conveyed  to  the 
grantor.    Newburn  v.  Lucas,  85. 

Pleadings.  Where  the  allegations  of  a  petition  indicated  an  in- 
tention  to  rely  on  a  breach  of  warranty,  the  further  allegation 
that  defendant  knew  his  statements  to  be  false,  did  not  convert 
the  action  into  one  for  misrepresentation  and  fraud.  Wingate 
V.  Johnson,  154.  ' 

Sales:  Breach  of  warranty.  A  representation  that  an  animal  is 
as  sure  a  foal  getter  as  ordinary  animals  of  like  character,  is  a 
warranty  of  reasonable  service  as  a  foal  getter.    Idem, 

The  actual  capacity  of  an  animal  for  breeding  purposes  as  dem- 
onstrated subsequent  to  a  sale,  may  be  shown  in  an  action 
for  the  breach  of  a  warranty  that  he  was  a  sure  foal  getter. 
Idem. 

The  verdict  of  $300.00  damages  for  a  breach  of  warranty  in  the 
sale  of  a  jackass  is  held  not  excessive.    Idem. 

WARRANTS. 

Illegal  issue.  Warrants  issued  in  payment  of  material  greatly  in 
excess  of  the  county's  need,  and  at  exorbitant  prices,  and  under 
circumstances  indicating  collusion  and  fraud,  should  be  can- 
celled by  the  court  or  reduced  to  the  proper  amount,  though 
held  by  a  third  party.    Nelson  v.  Harrison  County,  436. 

A   contract   prohibited   by   statute   is   void,   and   where   county 
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warrants  in  whole  or  in  part  are  issued  to  members  of  a  board 
of  supervisors  on  either  an  express  or  implied  contract  to  fur- 
nish the  county  materials  or  labor,  the  same  should  be  can- 
celled or  reduced  by  the  court  to  the  lawful  amount,  though 
in  the  hands  of  a  third  party    Idem. 

WATERS. 

Surface  water:  Diversion.  A  county  in  the  improvement  of 
highways  has  no  right  to  collect  surface  water  either  from 
the  highways  or  from  adjoining  lands  and  turn  it  onto  the 
land  of  another  where  it  had  not  naturally  flown.  Schofield  v. 
Cooper,  334. 

WILLS. 

Devise  in  lieu  of  dower:  Election:  EstoppeL  Under  the  Code 
of  1873,  the  one-third  interest  of  a  widow  in  the  real  estate 
of  her  husband  was  not  affected  by  his  will  giving  her  a  life 
estate  in  lieu  of  dower,  unless  she  consented  thereto  by  an 
election  entered  of  record  within  six  months  after  notice  to 
her  by  interested  parties  of  the  provisions  of  the  will;  nor 
would  the  management  of  the  entire  estate  and  receipt  of  rents 
and  profits  during  her  natural 'life  work  an  estoppel.  Byerly  v. 
Sherman,  447. 

Construction:  Interest  of  heirs.  Where  a  husband  and  wife  hav- 
ing no  children  execute  a  joint  will,  the  husband  transferring 
to  ^  the  wife  the  right  and  authority  over  their  joint  property, 
and  in  case  of  her  survival  a  life  interest  therein  with  re- 
mainder "to  be  divided  equally  between  our  lawful  heirs  on 
both  sides,"  the  wife's  heirs  upon  her  death  were  entitled  to 
share  in  one-half  of  the  remaining  property  so  devised  by  him 
per  stirpes  and  not  per  capita.    Knutson  v.  Vidders,  511. 

Construction:  Interest  of  widow.  In  the  construction  of  the 
various  provisions  of  the  will  and  codicil  in  question,  it  is  held 
that  the  widow  as  trustee  held  title  to  a  certain  eighty  acres 
from  which  a  bequest  to  one  of  the  heirs  was  to  be  made  equal 
to  that  of  others,  and  that  the  balance  was  intended  for  the 
use  of  still  other  heifs  to  whom  no  specific  devise  of  real  estate 
was  made.    Sperry  v.  Sperry,  503. 

Where  a  widow  is  made  the  sole  beneficiary  under  her  husband'^ 
will  of  his  entire  estate,  she  is  entitled  to  all  moneys  collected 
for  the  wrongful  death  of  testator,  to  the  exclusion  of  their 
children,  under  Code,  section  3313.    In  re  Estate  of  Cook,  158. 

Obliteration  in  part:    Effect.    Where  a  provision  in  a  will  direct- 
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ing  the  exectitors  to  set  aside  a  specific  sum  for  a  certain 
beneficiary  has  been  partly  obliterated,  but  is  still  legible,  and 
is  followed  by  a  clause  evidently  relating  to  the  same  bequest 
which  has  been  so  obliterated  as  to  be  illegible,  effect  will  be 
given  to  the  legible  provision  without  regard  to  the  erased 
words,    Richardson  v.  Baird,  408. 

WITNESSES. 

Sequestration  of  witnesses:    Discretion  of  court.    It  was  not  an 

unreasonable  exercise  of  discretion  to  permit  the  wife  of  a 
prosecuting  witness  to  testify,  after  remaining  in  the  court 
room  during  the  examination  of  the  other  witnesses  for  the 
State,  in  violation  of  a  sequestration  order,  it  appearing  that 
the  sheriff  did  not  enforce  the  order  for  the  reason  that  she 
was  the  only  lady  witness.    State  v.  Pray,  248. 

WORDS  AND  PHRASES. 

Erroneous  use  of  words.  The  erroneous  use  of  the  word  ^de- 
fendant" for  ''plaintiff"  in  an  instruction  was  not  prejudicial, 
where,  from  the  instructions  as  a  whole  or  the  paragraph  in 
which  the  error  occurred,  the  jury  could  not  have  been  misled. 
Ronpke  v.  Grain  Co.,  632. 
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